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“RACIAL DISTINCTIONS IN’ THE CRIMINAL 
* PROCEDURE CODE. 


The special rules relating to the trial of European British 
subjects are to be found in chapter XXXIII of tbe Criminal 
Procedure Code which is somewhat inappropriately described 
as the chapter that deals with Criminal Proceedings against 
Europeans and Americans. Europeans and Americans who are 
not British subjects have hardly any special rights, the only 
thing allowed to them being the right to claim that in “ Every 
case triable by a jury or with the aid of assessors, not less than 
half the number of jurors or assessors shall, if practicable and 
if such European or American -so claims, be Europeans or 
Americans.” In the Code of 1872 a European or American 
not being a British subject had an absolute right to be tried by 
Jury. This provision was omitted in the Code of 1882 and he 

.has no longer such right. No complaint has ever been made 
by foreign nationals that they have not béen properly and 
efficiently tried by the ordinary Courts in India. Nor will the 
justice of such a complaint if made be admitted for a moment 
by the British people whose very boast is one of impartial and 

. efficient administration of justice in this country. It will thus ` 

he seen that the special clauses relating to European British 
subjects can have no international analogy to appeal to and are 
frankly merely privileges. They are recognised as such even 
by the legislature and it is provided that those privileges are 
forfeited when a European British subject is declared a vagrant, 

The Indians ha¥e always regarded them as invidious distinc- 

tions based on racial considerations. As a matter of fact, they 

are Survivals of a by-gone age and having regard to the changed 

conditions, are mischievous anchronisms keeping alive a sense 

of raciakhumiliation ser Indians in their own country. The 

humiliation is felt the more keenly when the definition, of that 
Ja 
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term is scrutinised. A European British sfibject is defined as— 

(1) Any subject of Her Majesty born, naturalised or domi- 
ciled in the United Kingdom of Great ‘Bfitain and Ireland or in 
any of the European, American, Australian Colonies or posses- 
sions of her Majesty or in the Colony-of New Zealand “or iri 
the Colony of Cape of Govd Hope or Natal ; (ii) Any child or 
grand-child of any such person by legitimate descent. It is 
not merely the Englishman, Irishman or Scotchman born in 
the British Isles but also every specified Colonial whether he is 
' a European, a Negro, a Maori, or one of any other of the 
numerous native races. An Indian woman perchance goes to 
England or to Natal and is delivered of a child there. The 
child will have all the privileges of a European British subject. 
The same would apply to naturalised foreigners ; theugh as 
foreigners they had not these privileges, as soon as they are 
naturalised, they come to possess them. Other Colonials not 
being of British extraction within the limits prescribed have 
only to emigrate to Australia or to New Zealand or the Colony 
of Cape of Good Hope or Natal and they acquire the right to 
these privileges. The Indian who disowns his country and be- 
comes a Colonial becomes entitled to these privileges. Other 
Colonials though of British or European extraction do not pos- 
sess these privileges. The most galling and even humiliating 
portion of the whole thing is that Colonials that do not admit 
Indians into their country and make the most invidious dis- 
tinctions against them, should have those privileges in their own 
land. Whatever comes out of the present attempt to have the 
Criminal Procedure purged of invidious racial distinctions, it 
would be a positive scandal if the clauses in favour of the 
Colonials are retained. Pointed attention does not seem to 
have been called to this aspect of the question. Why they 
should be treated on a footing higher than the Americans or 
Frenchmen who place no such restriction on the movements of 
Indians passés one’s comprehension and if the terms on which 
they can find admission to this country are noéto their taste, 
it is'entirely a matter of choice with thêm and they mfy be 1éft 
to‘accept or reject as their interests or inclinations urge tHem 
to:do, 

These distinchons have their origin in the historcial 
accidents of the beginnings of British occupation in this country. 
At the commencement they had no racial hue about them and, 


. 
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at one stage were "even retained with a view to protect the 
native inhabitants "of this country. The distinction wasthem . 
between those that wert British Subjects and those that were not, 
It was the assertion of the right of European nationals to try 
their 6wn offenders and settle their own disputes (whatever. 
short shrift such a claim might have hagwith a Mughal Emperor 
‘like Aurangzeeb), The continued recognition in theory, of the 
Sovereignty of the Mughal served to perpetuate the distinction, 
So far as British territory strictly so called was concerned there 
was no distinctian between the Indian subject and the European 
subject. It must be noted that till 1833, the European, the pre- 
decessor of the non-official European British subject of to-day 
was in India only by sufferance. He was regarded as an inter- 
loper and was not allowed to reside except under aspecial license, 
Lord William Bentick’s policy was to alter this state of things. 
He was anxious to facilitate the admission of settlers into the 
interior and give them the right to settle there but to couple 
with that right as a necessary and indispensable condition the 
liability to be governed by the same laws and to be under the 
jurisdiction of the same Courts as the natives of the country. It 
was in accordance with and in furtherance of this policy that 
Charter Act of 1833 was passed, It considerably enlarged the 
powers of the Indian Government to make laws the only res- 
traint being that they should not empower Courts other than, 
those chartered by the Crown to sentence British subjects to 
death, a trace of which is to be found iu the Government of 
India Act of 1915, S. 65 which provides that the Governor- 
General in Council has no power without the previous approval 
of the Secretary of State in Council to make.any law empowering 
any Court other than the High Court to sentence to the punisment 
of death any of his Majesty’s subjects born in Europe or the 
children of such subjects (not all European „British subjects). 
Till the Europeans cant to be admitted freely -into India,.the 
special treatment in respect of Courts accorded to British, sub- 
jests who were public servants was in effect a sort of Droit ad: 
#inistrajif which, havimg regard to the peculiar conditions, was 
mere a protection for than a racial discrimination against the 
A Indian. The state of things was altered when the Europeans 
‘came to be freely admitted. As a condition of their admission 
responsible statesmen*in England conceived that they should 
_ be subject to the same laws and be tried by the same Courts as 
í SE 


. 
. 


E e g 

4 aet ° THE MADRAS LAW JOURNAL, vor. xut.. 
i ì 

the Indians. The racial aspect became Pronounced when by 


“the direct assumption of the Government of India by the Crown 
the Indian became equally with the Eurofean a British subject. 
The following extract from the despatch frém-- the Court of 
Directors to the-Governor-Genera]l dated 10-12-1834 will bear 
‘out what we said above aSmto the conditions of the free admission 
cl, 59. First we are decidedly of opinion that all British born * 
subjects throughout India should he forthwith subje¢ted to 
the same tribunals with Natives, It is of course implied in this 
proposition that in the interior, they shall besubjected to the 
mufassal Courts, So long as Europeans penetrating into the 
interior held their places purely by the tenure of sufferance and 
bore in some sense, the character of delegates from a fureign 
power there might be some reason for exempting them from the 
authority of the judicature to which the great body of the inhabi- 
tants were sub-servient. But now that they are become inhabi- 
tants of India, they must share in the judicial habitudes as well 
as in the Civil rights pertaining to that capacity and we conceive 
that their participation in both should commence at the same 
moment. It is not merely on principle that we arrive at this 
conclusion. The 85th clause of the Act to which we have 
referred after reciting that removal of restrictions on the inter- 
course of Europeans with the country wil] render it necessary 
to provide against any mischiefs or dangers that may hence 
arise proceeds to direct that you shall make Jaws for the 
protection of the natives from insult and outrage, an obliga- 
tion which in our view you cannot possibly fulfil ‘unless 
you render both natives and Europeans responsible ‘to the 
same judicial control. There can be no equality of protection 
where justice is not equally and on equal terms accessible to 
all”. The first of the steps taken to give effect to the policy 
was the passing? of Lord Macaulayg Act of 1836 which 
subjected the Europeans to the same Civil Courts as the natives 
of India. Though predictions were confidently made at the 
time by opponents of the measure that if it beeame law, India 
would be deserted by British capital, it “need not be sifted thet “ 
the threatened eventuality’ has not yet come to pass; Lord 
Macaulay’s Act applied only to Civil Courts but he, left’ on ° 
record his opinion that similar legislation ought to be _appliéd 
to Criminal Courts. Proposals for the purpose were submitted 
‘by the Indian Law Commissioners, Effect was sgught to be. ; 
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i . 
given to themin 1849 in a Bill which proposed to make all 


persons subject to the Company’ s Magistrates and Courts out-. 

side the Presidency Towns, the only reservation being that no 

such Magistrates * or Courts should have power to .pass a 

sentence of death on any of Her Majesty’s subjects born in 

England or on the children of such sef§jects. Lord Dalhousie’ 
in withdrawing the Bill said “I am most. clearly of opinion 

that the,time has come when the exemption in question ought 

to be abolished and that the British subjects should be brought 

within the jurisdietion of Criminal Courts in the mufassal as 

they have long since been brought under the jurisdiction of the 

Civil Courts. But, after an anxious consideration of the subject, 

I must declare that I am not prepared to place the British 

subject under the Criminal Law which is now administered in, 
those courts or to deprive him of his privilegg of being judged 

by English law until we can place him under Criminal law 

equally good or at all events-as good „as the ‘circumstances of 

India will admit of. This is far from being the case at present.’ 
The Criminal law administered in the moffussal is, in substance, 

the Mahomedan Law modified from fime to time by the 

Regulation and expounded by the decisions of the Suder 

Court.” But the passing of the Penal Code in 1860 and the 

Criminal Procedure Code of 1861 the one objection to which 

Lord Dalhousie attached weight was removed. But in the 

meanwhile the Mutiny had intervened and men’s minds were 

clouded by passion. Nevertheless the controversy up to 1872 

was not whether a European British subject should be triable 

by a Judge of particular race but whether he should be triable 

by a particular class of Courts. 

The Criminal Procedure Code of 1872 it was. that really 
introduced race distinclion.. Inside the presidency Towns, 
Magistrates and Judges , have never been subject to any dis- 
qualification or disability and Indians have always been eligible 
to be appointed and have heen frely appointed.as Justices of the 
Peace with jurisdiction over European British subjects and the 
sa@fhe statg of affairs confinues even after the Criminal Procedure 
Codes, the European British subjects being liable to be punished 
to the same extent as Indians by the Presidency Magistrates 
although they are recruited from the same class of officers as 
the mofussil Indian Magistrates. The Act of 1872 introduced 


the term European British subject in its present connotation 
h 
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and made the persons answering to the description amenable 
to the mofussil Magistrates and Sessions Courts but subject (i) 
to the Magistrates and Judges being Eutopean British subjects 
(ii) their being Justices of Peace (iii) to their power to sentence 
being limited to 3 months and one year ‘respectively. On 

principle, there was of‘seurse nv justification for any of these 
limitations, No reason could be suggested why the same 
officer should not try to the same extent both sets of 
people. If the Magistrate was not efficient it "wasa 
good Ireason for removing him and nota reason for making 
the European British subject triable by other Courts. In fact 
efficiency was not the question at all for it will be found that 
even in the Act of 1872, foreign nationals were triable by ithe 
same Courts and to the same extent as Indians subject to their 
having aright to,a special jury in all Sessions cases which has 
since, as already observed, been taken away. The European 
British subjects were given the right of appeal from any the 
pettiest offence and the writ of Habeas Corpus (S. 81). 
They had no right of jury in assessor’s cases before the Sessions 
Courts but they could claim that not less than half the jury 
or assessors should be Europeans or Americans. The Act of 
1882 simply reproduced these sections. In 1884, some change was 
made by removing the restriction as to race so far as District 
Magistrates and.Sessions Judges were concerned but a com- 
' pensating advantage of trial by jury in all cases before those 
tribunals was given. Not that the absence of trial by jury was 

felt till then but it was thought necessary that a compensating 
advantage should be conferred. Therehas ‘been no change 
since though undoubtedly the efficiency of the Indian Courts 
has enormously increased and the justice of the claims of the 

Indian to be admitted to equal rights of citizenship has been 
in a larger and larger measure recognssed, The Criminal Pro- 
cedure Code contains another racial clause viz., that the Euro- 
pean British subject should have the right to insist upon a jury 
composed of not less than one half Europeans. and nericams, 

The Indians have no corresponding right. But the questien is 
not one of corresponding: rights but of the total abolition of. 
racial distinctions from the Statute book, The same remark 
applies to the distinction made.between the Indian subject and 
‘tthe European in the security Chapter of the Code, WA 
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With these invidious race distinctions on Indian soil, it 1s 


* difficult to plead with force for the recognition of equal rights 


in the Colonies: -If the$e racial distinctions are abolished, the 
statesmen and pdliticians responsible therefor will only be 
giving éffect to the-policy sketched out by their predecessors in 
1833 and 1850 and not making a neweeeparture. If the pro- 
Sedure is not purged of these racial distinctions, it will serve 
more and more to deepen the feeling of distrust in the alleged 
change in the angle of vision and the sense of untealty of ex- 
pressions like “ ar equal pirinerin the Empire” or ‘one of 
the original members of.the League of Nations.” ~ 





SUMMARY OF ENGLISH CASES. 


Attorney General v. Ard Coasters, Ltd. (1921) 2 A. C. 141. 
EAE tO = aan operations—Navigation with- 


_ out lights—Maritime risk. 


An ordinary marine risk does not become a war risk be- 
cause some regulation operative during and by reason of war 
renders the risk more serious, To take the risk out of the 
category of marine risks, the loss must be one occasioned: by a 
new risk arising by reason of war like operations. If a warship 
engaged in patrolling a certain area of the sea to clear it of 
submarines comes into collision with another vessel in ignor- 
ance of her proximity, because for precautionary reasons neither 
ship is carrying lights, and without any blame attaching to 
either vessel, the loss is a loss in consequence of warlike opera- 
tions, A ship under orders to go toa particular place to pick 
up a convoy of merchantmen, and actually convoying them ac- 
cordingly is engaged in a warlike operation. (1920) 3 K. B. 
65 C. A. affirmed.: 

Fitch v. Dawes (1921) 2 A. C. 158. . 

Contract—Restraint of trade—Solicitor and clerk—Restric- 
tion limited in space but unlimited in time. 

*% If an agreement is impeached as being in restraint of trade 
arfd therefore void, the question is to be answered by reference 
to two considerations ; first, is it against the public interest ? 
and, second, does that which has been stipulated for exceed 
what is required for the protection of the covenantee ? 

The plaintiff a solicitor of some standing practising at 
Tamworth, employed the defendant since the year 1899 suc- 
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cessively as junior clerk, articled clerk, «and managing clerk, 
During the course of the employment which ‘lasted for more than * 
12 years, the defendant acquired a clost personal acquaintance 
with the clients of the plaintiff. Subsequently by an agreement 
of the year 1912-made between the plaintiff and defend&nt, the 
latter undertook to sewe the plaintiff for three years and 
agreed that he would not, dn the expiration of that term, eithet 
alone or jointly with any other person or persons, directly or 
indirectly, “be engaged or manage or concerned in the office, 
profession, or business of a solicitor,’ within a radius of seven 
miles of the Town Hall of Tamworth.” In an action for an 
injunction restraining the defendant froma breach of the re- 
strictive covenant contained in the agreement, Held, that the 
restriction as regards space was quite reasonable and. that the 
covenant, though unlimited in point of time, did not in the 
circumstances exceed what was reasonably required for the 4 
protection of the covenantee. The covenant not being one 
against the public interest, was enforceable and its breach could 
be restrained by injunction. (1920) 2 Ch. 159 C. A, affirmed, 





Commissioner of Inland Revenue v. Blott (1921) 2A.C.171. 

Income-tax—Supertax—-Company—Shareholder — Distribu- 
lion of dividend in the form of fully paid up shares—Liability 
to tax, 

When a company acting in the exercise of a power in that 
behalf conferred by its articles passed a resolution declaring 
that out of its undivided profits a bonus should be paid to its 
shareholders and authorising in satisfaction of that bonus a 
distribution among the shareholders of certain of its unissued 
shares credited as fully paid up, the shares so allotted to the 
shareholder could not be treated as part of his total “income” 
fOr purposes of supertax. The shares in question are an 
accretion to.his capital and not part of his income. 

So held by the majority ‘of the House of Lords (Lord 
Lunedin and Lord Sumner dissenting) affirming (1920) 2,K. 


B. 657 C. A, od P . 





Brown v. National Provident Institution (1921) 2 A. c. 222. 

` Income-tax—Profits—Accretion to capital—Transactions in 
Treasury Bills—Profits of previous year—Liability to charge—In 
come tax Act, 1842, Sch. D. Case 3, Rr. 1 and 2. 
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' (1) Inthe case ef transactions in Treasury Bills, the 
* whole of the difference between- the amount paid for the Bill 
and the amount received on sale is a profit-and is liable to pay 
incometax. If ore has once embarked on -such.a transaction, 
the resitlting profit; though- enhanced: by „adventitious .circum- 
stances is all.profit'on the discount. “ Glee value of a bill in the 
market may vary with the rise or fall of the value. of money ; 
but there is no real accretion to capital, for the amount secured 
by the bill remains unaltered. 


(2) Held, bythe majority of the House of Lords (Viscount 
Cave dissenting) -that the principle of assessment under Sch. D 
Case III Rule 1 of the English Income-Tax Act assumes as a 
requisite of chargeability the continued existence of the same 
source of profit in the year of charge. ‘Where no -profits had: 
been derived from transactions in Treasury Bills in the year of 
assessment the tax payer is not’ assessable to income-tax by 
reason of the fact that he had made a profit in PY Bill 
transactions in the previous year.. 


Decision of. the Court of Appeal in (1920) 3 K. B, 35 
reversed on point (1) but affirmed on point (2). 


Johnstone v. Peddar (1921) 2 A. C. 262. 


Act of State—Torl—Friendly alien—Right to sue—Action 
of Crown Officer—Ratification. 


Where a wrong has been done by the King’s Officer to a 
British subject, the person wronged has no legal remedy against 
the Soveriegn, for “ the King can do. no wrong”; but he may 
sue the King’s Officer for the tortious act, the latter cannot 
plead the authority. of the Soveriegn, for from the maxim that 
the King cannot do wrong, it follows, as a necessary con- 
sequence, that the King eannct authorise wrong. Between the 
King and one of his subjects there can be no such thing as an 
Ach of State. Walker v. Baird (1892) A. C, 491 Relied on. 


* On the other hand, where the person injured is an 

alier resident abroad, the above rule does not apply ; and if 

ethe act causing the injury is’ adopted by the Soveriegn as an 

Act of Stafe, the alien is without redress except by diplomatic 

action taken through tĦe Government of his own country. If 

an action be brought in the British Courts in such a case it is 
J—2 


2 ie a a ‘ 
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cpen to the defenaant ie. pleas that the: ict was done by the 
orders of the British Government or that after it had been com- 
mitted it was adopted by the British Government, In any such 
case the act is regarded as an Act of State of Which a Municipal 
Court cannot take cognizance. Buron v. Denman 2 Ex, 167, 
Secretary of State for #ndia v. Kamachee Boye Saheba (1859) 
13 Moo. P, C.22 Referred. ° 


But there is a third case namely, where the person .aggrie- 
ed is an alien and resident in the United Kingdom ; and it is 
ithe established law that such a case falls withih the first and not 
within the second of the above categories. It is not, therefore, 
a good defence to an action of tort brought by a friendly alien 
resident in the United-Kingdom against an officer of the Crown 
in respect of the wrongful seizure and detention of the alien’s 
property that the seizure and detention have been adopted 
or ratified by the Crown as an Act of State. 

Where an alien enemy residing within the United Kingdom 
under a licence from the Crown, express or implied, violates 
the local allegiance which he owes to the Crown, that by itself 
does not disentitle him to the protection of the law for 
his person and property, until the Crown withdraws its 
protection. ` 













Grane v. Public Prosecutor : (1921) 2 A. C. 299. 

Criminal Law— joint trial—Theft and receipt of stolen goods 
—I[llegality—Order for retrial. 

Where two prisoners, one charged with theft and the other 
with receipt of the goods knowing them to be stolen, are tried 
together and convicted, the-proceedings area nullity and the 
court of Appeal in quashing the conviction, has power to order 
the appellant to be tried according to law. (1920) 3 K. B. 236 
affirmed, . 





Australiasian United Steam SEME Company v Huat ` 
(1921) 2 A. 0. 351. °, 


Bill of lading—Seawor n NEEE claust weaken- 
ing shipowners E REE a Ordinance 14 of 
1906 S,'4: . 

S. 4 of the Fiji Ordinance a4 of 1906) renders illegal and 
void any clause in a bill of lading whereby the obligation of a 





shipowner (interalia) Womagké keesthe ship's refrigerating 
chambers fit for the „carriage and preservation of the goods i 
should in any wise beeweakened, lessened, or avoided. S, 7 | 
sub-S. (1) of the “Ordinance impliesa warranty of seaworthi- 
ness ať the beginning of the voyage. Bananas were shipped 
from Fiji under a bill of lading, whichgprovided, inter alia, that 

“no claim for loss or damage should be enforceable unless made 
within seven days from the date when the cargo was, or should: 
have been landed. Both at the commencement and the con~ 
tinuance of the voyage the refrigerating ch re defec-' 
tive and the bananas were therefore consi 
an action by the shipper to recover da age A 
up that there was no claim within sevé nd y. S rddimired by 
bill of lading. Held that the clause irkthe Dill Ofdading Weal 
ened or lessened the shipowner’s obligati iira was therelee. 
entitled to recover, damages. notwithstandigthé comes 


claim within seven days. 


eae 
Fernando v. Gunatillaka: (1921) 2 A ©. m 


Estoppel—Sale by person without titte—Subsequent acquisi- 
tion of title—Title feeding the estoppel—Scope of the doctrine— 
English and Roman Dutch law—Ceylon, 

Under the English law where a grantor has purported to 
grant an interest in land which he did not at the time possess, 
but subsequently acquires, the benefit of his subsequent acqui- 
sition goes automatically to the earlier grantee, or, as it is 
usually expressed, “ feeds the estoppel.” The estoppel is deriv- 
ed from the recitals of title contained in the conveyance, and 
it is these recitals and these only which the grantor has to 
make good, so that if he subsequently acquires the ownership 
of the property by some other title the subsequently acquired 
interest does not feed thè estoppel so as to make the original 
conveyance effective as against a third party. But the doctrine 
ofthe Roman-Dutch Jaw which prevails in Ceylon is wider 
ttan the English Law. e Under the former system the estoppel 
is not confined to the recitals in the deed as regards the ven- 
dor’s title. Again if, a vendor'sells without title, a title subse- 
quently dcquired by him accrues to the purchaser and prevails 
over that of a donee wnder a transfer made by the vendor after 
the sale. - hie 







We? 
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* Quaere: Whether a title so: accruing would prevail over 
that of a bona fide purchaser without notice of the prior 


sale ?. e . 


Victoria City v. Bishop of Vanconver Island: (1921P 2 A. C. 
384, 
= 
Interpretation—Statute—Municipal taxation—Execution— 
Building—Site of building—Canada Municipal Act, S. 197, 


In the construction of statutes their words must be inter- 
preted in their ordinary grammatical sense, unless there be 
something in the context, or in the object of the statute in 
which they occur, or in the circumstances with reference to 
which they are used, to show that they were used in a special 
‘sense different from their ordinary grammatical sense. 

A court of law has nothing to do with the reasonableness 
or unreasonableness of a statutory provision except so far as it 
may help it in interpreting what the legislature has said. A 
section of a statute should,- if possible, be construed so that 
there may be no repugnancy or inconsistency between its 
different provisions or members, : 


Ona construction of S, 197 (1) of the British Columbia 
Municipal Act exempting from municipal rates and taxes “ every 
building set apart and in use for the public worship of God ” 
the Judicial Committee held that the exemption applied to the 

‘land upon which a building of the description mentioned was 
erected as well as to the fabric itself, j 


Amodu Tijaniv The Secretary Southern Nigeria: (1921) 2 A. 
C. 399. ; 


Crown—Land acquisition—Nigeria—Natives of the country 
Right to the soil—-Nature of. 

In interpreting the native title to fand, not only in Sou- 
thern Nigeria, but other parts of the: British Empire, much 
caution is essential. As arulein the various systems of native 
Jurisprudence throughout the Empires there is no such fel] 
division between property and possession as English lawyers 
are familiar with. A very usual form of native title is that of a 
usufructuary right, which is a mere qualification of dr burden 
on the radical or final title of the Sovereign where that exists. 
In such cases the title of the Sovereign is a pure legal estate, to 
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which beneficial rights may or may not be attached. But this 
estate is qualified by a right of beneficial user which may not 
assume definite forms analogous to estates, or may, where it 
has assumed these, have derived them from the intrusion of the 
mere analogy of English Jurisprudence. In India as in Sou- 
thern Nigeria, the division of the fqag-into successive and in- 
dependent incorporeal rights of property conceived as existing 
separately from the possession is unknown. There is yet another 
feature*of the fundamental nature of the title to land which 
must be borne in mind, The title, such as it is, may not be that 
of the individual, asin England, but may be that of a com- 
munity: Such a community may have the possessory title to the 
common enjoyment of a usufruct, with customs under which 
its individual members are admitted to enjoyment, and even to 
a right of transmitting the individual enjoyment as members 
by assignment inter vivos or by succession. The radical title to 
lands held by the white cap Chiefs of Lagos in Southern 
Nigeria is in the Crown, but a full usufructuary title vests in a 
chief on behalf of the community of which he is the head. On 
acquisition by the Crown oflands held by such a chief com- 
pensation is payable on the footing that theChief is transferring 
the landsin full ownership except so far as they are unoccupied. 
Bain v. Ventral Vermont Railway Co. (1921) 2 A: C. 41g.. 

Negligence — Master and servant —Joint employment— 
Damages—Liability to pay. 

It is well established law thata master in whose general 
service a man is, is not “responsible” for the tortious act of the 
man if the control of the master has been, for the time being, 
displaced by the power of the control of another master into 
whose temporary service the man has passed by being lent 
or sub-contracted. ìn such a case it is the “*patron momen- 
tane” and not the “ patron habitual” who is responsible. 
Donovan v. Laing Syndicate’ approved. 

Pd In an actior by appellant against the respondent railway 
company Yor damages for death caused to appellant’s husband 
by the “negligence of the respondent railway company’s servant, 


“it was found that at the time of the accident the servant was 


under the control of another railway company upon whose 
1. (1893) 1 Q. B? 629 
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line he was working. Held that the respondent railway com- 
pany was not liable in damages. 


Matamajaw Salmon Club v. Duchaine: 11921) 2 a. C. 426. 
: . 
Grant—Fishing rights—Grant by riparian owner—Rights 
of grantee-Canada—Ouebec. 





Under the law of Quebeca grant by a riparian owner of 
the right of fishing, the river being neither navigable nor 
floatable, confers not merely a usufruct but a real right, at 
any rate where the terms of grant are sufficient to pass a right 
to use the soil of the river for the purpose of fishing. Even if 
the grant confers only a usufruct, the usufruct does not end 
with the life of the usufructuary where the deed does not 
limit the duration of the right granted, 


JOTTINGS AND CUTTINGS. 


The Earl of Halsbury :—We record with great regret the 
death of the Earl of Halsbury which occured at his London 
residence, 4, Ennismore Gardens, W. on December 11, at the 
age of 98. Until 1916 it was stated, in all the books of reference, 
that he was born on September 3, 1825. In that year, however, 
it was first pointed in our columns that the records of Merton 
College, Oxford, where he was educated, and of the Inner Tem- 
ple,which he joined as a student in 1846, showed that the year 
of his birth was 1823 and not 1825. He is, therefore, the longest- 
lived of the Lord Chancellors, having beaten the record of 
Lord St. Leonards. who was 94 when he died, more than four 
years ago, Even after be became a nonagenarian he displayed 
his marvellous vitality by making more than one vigorous 
speech in the House of Lords and by speaking in more than 
one Hall of the Inns of Court in fine patriotic vein during the 
war. The last occasionon which he visited the Inns of Court 
‘was less than eighteen months ago, when he showed his con- 
tinued interest in modern problems by attending the essing 
in Gray’s Inn Hall at which the presènt Lord Chancellor Mhis 
junior by nearly fifty years-——delivered an address on the League 
of Nations. l . 

Belonging to an ancient Devon family, Hardine Stanley 
Giffard was the third son of Stanley Leés Giffard, an Irishman 
by birth, who. in-addition to being a member of the Bar, was 
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the editor of the Standard for a quarter of a century and more, 
He took his B. A. dègree at Merton College, Oxford, in 1845, 
with a fourth class in Classics, and was called to the Bar at the 
Inner Temple in 1850. He. began his professional career by 
joining ¢he South Wales Circuit, where he quickly acquired a 
considerable practice in the Criminal Cgyrts. It was, however, 
at the Old Bailey that his earliest triumphs were won, and his 
marriage, in 1852, to a daughter of Mr, W. C. Humphreys, a 
member of one of the leading firms of solicitors engaged in 
criminal business in London, had, no doubt, a considerable in- 
fluence upon his early career at the Bar. It was at the Central 
Criminal Court in 1854 that his career was in danger of being 
brought to a tragic close. An insane clergyman, who imagined 
that he had said something offensive to him at a recent trial at 
Cardiff, fired a revolver at him in open court. His assailant, 
who was tried before Lord Chief Pollock, was sent to Broad- 
moor ‘during His Majesty’s pleasure.’ Both as a junior and as 
a leader—he took silk in 1865—he easily held his own in the 
criminal courts against such advocates as Ballantine, Parry, 
and Huddlestone. He appeared on behalf of Governor Eyre 
at the famous proceedings before the magistrates at Market 
Drayton in 1867, and won a great reputation by the speech in 
which he persuaded the magistrates to refuse to commit his 
client on a charge of murder. But his services were by no 
means in demand in criminal cases only. He appeared, with 
Serjeant Ballantine, on behalf of the Tichborne claimant in the 
ejectment proceedings in 1872, in which he displayed a re- 
sourcefulness and courage that soon secured for him a‘leading 
position in the nisi prius work of the Common Law Courts. 
Always an ardent politician, he contested Cardiff in the Conser- 
vative interest in 1863 and again in 1874, but on both occasions 
he was unsuccessful. When, towards the end of 1875, he was 
appointed Solicitor-General, in succession to Sir John Holker, 
who became Attorney-General on Sir Richard Baggallay’s 
appointment as a Lord Justice, he was without a seat in the 
Huse of Commons, and it was not until the: spring of 1877, 
after he had suffered yet another defeat at Horsham, that he 


. was returned for the little Cornish borough of Launceston. As 


the second Law Officer of the Crown, he led for the prosecu- 
tion in a number of notable trials, the Franconia, the Penge, 
and .the Meiklejohn cases among them. It was not however, 


. 
' 
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urttil after 1880, when Mr. Gladstone, returned to power, 
that his debating power had a full opportunity of making 
itself felt in the House of Commons, * and it was 
largely through the influence of J ord Randolph Churchill, 
whose skilful lieutenant he had been in many a valiant fight, 
that when Lord Salisbury formed his Government in 1885, Sir 
Hardinge Giffard became Lord Chancellor. Lord Cairns, the 
Lord Chancellor in Lord Beaconsfield’s Government, died but 
a few months before Sir Hardinge Giffard received the seals, 
while Sir John Holker, who would in the ordinary course have 
been appointed to the Woolsack as the Attorney-General in the 
previous Ministry, had passed away some three years earlier, 
His first period of office as Lord Chancellor lasted little 
more than six months. His party, however, came back to 
power in the summer of 1886, after the rejection of Mr. Gald- 
stone’s Home Rule’ Bill, and Lord Halsbury who took his title 
from a manor in Devon which had ‘belonged to his family in olden 
days—resumed his place on the Woolsack, where he remained 
until the return of the Liberal party in 1892. Upon the victory 
of his party at the General Election in 1895 he began his third 
tenure of office, which lasted until the end of 1905. His years 
of office numbered, in all, seventeen—a record which has been 
exceeded only by Lord Eldon and Lord Hardwicke, To his 
great qualities as a judge tribute is paid in another column. As 
an administrator he lacked the reforming zeal of some his pre- 
decessors and successors. His chief claims as a reformer are 
to be found in the Land Transfer Act, 1897—a very question- 
able change which is still the subject of controversy—and in 


the Criminal Evidence Act, I898--a most beneficial alteration. 


in the procedure of the criminal courts with which his name 
will aways deserve to be honourably associated, though much 
of the credit of it belonged to the persistent advocacy of Sir 
Harry Poland, who was with him in @hambers in his Temple 
days and who—now the last of the little group of legal none- 
genarians—knew him intimately throughout his great length of 
days. Tono Lord Chancellor ever fell the distribution of 8o 
much patronage. He appointedas many as twenty-eight judges 
of first instance during the seventeen years he sat on the Wool- 
sack, Some of his appointments were certainly *open to 
criticism. But where he was free from political pressure his 
appointments were almost invariably good, and some of the 
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most eminent judgeseof our time, such as Lord Collins, Sir 
Roland Vaughan Williams, Lord Mersy, Sir Arthur Channell. 
Lord Phillimor’, Sir Francis Jeune; Lord Cozens-Hardy, Lord 
Gorell Lord Wrenbury, Sir C. Swinfen Eady, and the present 
Lord Chief Justice.owed their promotion to the Bench to” him 
. The Law Journal. ; ees : 

* * 

° Lord Lindley :—With deep Tegret we record the death of 
Lord Lindley, which took place, in his ninety-fourth year, at 
Kast Carleton, near Norwich, on December 9. At his country 
home East Carleton, where for many years he was wont to spend 
his vacations whilst he was on the Bench, he had lived a very 
secluded his life he resigned his position as a Lord of Appeal in 
1905, when he brought his long judicial career to a close. 
Throughout the thirty years he held judicial offiice-six years as 
a Common Law Judge, sixteen as a Lord of Appeal he enjoyed 
in exceptional measure the high regard of the legal profession, 
not only because of the great legal learning and the fine judicial 
spirit which he brought to his work as a judge, but also because 
of the quiet dignity, the unaffected modesty, and the unfailing 
courtesy with which he bore himself on the Bench. 

Ibid. 


* * 


Nathaniel Lindley :—Who was born at Acton on November 
29, 1828, was the only son of Dr. John Lindley. F. R. S., who 
was Professor of Botany at University College, London, where 
the future judge was educated. Called to the Bar at the Middle 
Temple in 1850 the year in which Lord Halsbury was called at 
the inner Temple he was a pupil in the chambers of C. J. 
Sélwyn, who subsequently became Solicitor-General and .a Lord 
Justice. Like one of the most famous of his contemporaries 
the late Sir Edward Fry he laid the foundations of his success 
as a lawyer by writing a text-book which remains to this day 
the leading authority on its subject. His work on ‘The Law of 
Partnership,’ which appeared in 1860, followed seven vears 
lates by his treatige on ‘Company Law. immediately made him 
widely kngwn in Lincolr’s Inn ; while his ‘Introduction to the 
Study of Jurisprudence,’ which preceded his two better known 


works, though, it failed to add to the roll of his clients, gave an 


early promise of that scientific view of the Law which is 
expressed in all the most memorable ‘of the Judgments he deli- 
vered on the Bench, Appointed a Q. C. in 1872, he attached 
e j—3 


Pe 
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himself first to Vice Chancellor Hall’s, where his chief oppon- 
ent was Mr. John Dickinson, Q. C. Three years later in 1875 ° 
he was appointed by Lord Cairns to be% judge of the Common 
Pleas. For this purpose he had to be created a Serjeant-at- 
Law, and he was the sole survivor of the Ancient Order*of the 
Coif. When he was raised to.the Bench it was believed that 
Equity and Common Law had been so united by the Judicature 
Act that Equity lawyers could be appointed to preside in 
Common Law courts. The appointment of Mr. Lindley to the 
Common Pleas was an unqualified success, but other Chancery 
lawyers showed themselves to be less competent to deal with 
the work of the Common Law courts, and the experiment of 
appointing Equity practitioners as Common Law judges was 
abandoned, 

During the six years he’sat as a Judge of cat instance he 
was, no doubt, at his best in banc, especially when'he was 
deputed by his learned brethren to write the judgment of the 
Court. Butso wide was his knowledge oflegal principles, 
so remarkable his gift of lucid statement so unfailing to, 
his fund of common-sense and his instinct of fairness, 
that he proved an admirable judge at nisi prius and even 
in the criminal Courts. Towards the end of 1881! on the 
registration of Lord Bramwell, he was made a Lord Justice, 
and, though he usually sat on the Equity side of the 
Court, especially after the death of Jessel in 1883, and came 
eventually to be recognised as the President of Appeal Court II 
while Lord Esher presided in Appeal Court I, he frequently put 
his judicial experience as a Common Law judge to excellent use 
in the appellate tribunal. To mention even the more noteworthy 
cases which he asisted to decide during the sixteen years he sat 
as a Lord Justice would be to furnish a long list of leading 
decisions. Suffsce it to say that, though some of the ablest and 
most brilliant lawyers, such as Fry and Bowen, sat with him in 
the Court of Appeal, none excelled him in authority. 

When, in 1897, Lord Esher resigned the Mastershipe*of 
Rolls the office was first offered by” Lord Salisbury to Sir, 
Edward Clarke, who tells us that, in refusing it, he informed 
the Prime Minister that there were others better fitted than hee 
to discharge its duties, ‘When I spoke of others better fitted than 
1 to fill the post,’ he writes in his autobiography, ‘I was thinkig 
chiefly of my old friend Mr. Justice Lindley. And a little later, 
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I was delighted to hear that he had been appointed. He brought 
up to the discharge'of his difficult duties patience in listening, 
clearness of theught, and firmness of . Judgment? There was, 
indeed, no man on the Bench or at the Bar who had higher 
claims to the post, and Lord Justice Lindley’s appointment was 
welcomed all the more because, like all other advancements in 
shis long career, it was entirely free from political considerations. 
On the retirement in 1900 of Lord Morris, who was an Irish 
lawyer, the Master of the Rolls was made a Lord of Appeal in 
Ordinary, and togk a distinguished part in the work of both the 
House of Lords-and the Judicial Committee, one of his most 
memorable judgments in the Honse of Lords being that he 
delivered in Colls v. Home and Colonial Stores, in which he 
dealt in masterly fashion‘with all the case law on the subject of 
ancient lights. In 1905, after being shaken by a fall, he resigned 
and retired to his country home.. He continued for some time, 
however, to show his interest jin the administration of justice 
by acting as Chairman of. the Norfolk Quarter Sessions, and 
by contributing to our own columns, as well as to those of the 
Times, his views on legal matters of current interest, charac- l 
terised by all his old clarity of thought and conciseness of 
expression. He was, like his father, a Fellow of the Royal 
Society, and devoted much of his leisure to matters of scienti- 
fic interests. While he was Master of the Rolls he took’a parti- 
cularly keen interest ia that part of the functions of his office 
connected with the publication of State documents, and retained 
his interest ın the subject long after he had ceased to hold: the 
office. He received honorary degrees from Oxford, Cambridge 
and Edinburgh. . 


* x 

Lord Halsbury and Lord Lindley :—Trib utes in the Courts. 

Lord Haldane, at the sitting ofthe House of Lords on 
Monday morning, said #—My Lords, before we enter upon the 
business of the day two events have occured which it would 
ill, befit us to pass by without notice. Lord Halsbury has gone 
fom us, and” Lotd Lindley has gone almost at the same time, 
Lord Halsbury was well understood by the British public. He 
was a great Englishman; he was also a great Judge. To extra- 
ordinary*quickness in apprehending and grasping points of law he 
added acapacity neasly unrivalled in seizing upon and dealing 
with facts. He was never at aloss. In addition to these qualities 


. . ~ 
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he*possessed an individuality and stature of his own which 
made him a unique figure. Lord Lindlty was aman of a 
different order, The public did not know’ him 2s well as they 
knew Lord Halsbury, but we lawyers knew him. He was one of 
our great Judges, He had the judicial temper in an almost per- 
fect measure; he was a profound lawyer, very accurate and very 
thorough in his sifting of legal principles. Lord Halsbury’s name 
will go down with those who belonged to a distinguished 
record of great Chancellors covering the last three cehturies- 
the modern period. Lord Lindley’s name will go down as that 
of a great Judge--a Judge who distinguished himself not only in 
the Courts where he originally sat, but here and in the Judicial 
Committee of the Privy Council. Each of these remarkable 
men had done a full life’s work; nothing remained unfulfilled, 
and they had ceased to co-operate with us in the administra- 
tion of justice. None the less, our thoughis were constantly 
turned to them for the greatness of their qualities and for their 
contributions to our jurisprudence. Over and above that, we 
felt for them a great affection, and we are the poorer, as the 
public is the poorer, because they have passed away. 

The fluctuation in Crime. Although the Prison Com- 
missioner’s report for the year ended March 3. last— 
which has been issued with a promptitude that is in striking 


contrast to the dilatoriness in the publication of other ` 


annual returns of legal interest—shows a considerable in- 
crease in the number of convicted prisoners as compared with 
the figures for the previous twelve months, yet nobody who 
takes a larger period for comparison is likely to take a pessim- 
stic view of the sudden rise in crime, The number of prisoners 
received under sentence, which was 39,787 in 1919-20, rose to 
49,712 in 1920-2]. A large part of this increase is attributable 
to a growth in the number of prisoners who can scarcely be 
classified as criminals. While not more than 2,819 debtors 
were imprisoned during the preceding year, as many $as 
5,204 were received in prison durittg the, twelve months 
covered by the present report, of whom 3,880 were intpri- 
soned in default of payment of wife maintenance charges 
and bastardly arrears, 626 for non-payment of income-tax, 
275 for non-payment of rates, and 279 on commitment by the 


County Courts. Apart from these debtors and military prisoners, , 
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the total number ofereceptions into prison during the past 
twelve months was 43,916. This, though an increase of over 
8,000 upon thé number*tin 1919-20, is a decrease of more than 
9,000 on 1918-19: To glance at the comparative figures for a 
longer ‘period ıs to realise how ‘enormous the decline in crime 
has been. During the five years ended 1903-04 the average 
‘number of receptions on conviction was 167,100 ; during the 
similar period which ended 190%-09 which, like the past year, 
was largely a period of/trade depression—the number rose to 
180,569 ; during.the five years that preceded the war the num- 
ber, though showing a tendency towards a decline, was stiil as 
high as 158,782. So that, however, much we regret the recent 
increase in the volume of crime as disclosed by the Prison , 
Commissioner’s report, we arrive at the gratifying result 
that the number of convicted prisoners is less than one- 
third of what it was before the war. Not unworthy of 
notice, particularly in connection with the recent action of 
most of the Licensing Justices in London in fixing 10 o’clock 
as the closing hour, is the fact that the largest increase during 
the past year was in convictions for drunkenness, They. rose 
from 5,533 in 1919-20 to 8,752 ın 1920-21, and most of the in- 
crease is attributed by Governors and Chaplains to the extend- 
ed hours during which intoxicating could be obtained. That, ° 
of course, is a view which is not lightly to be challenged, but 
it may be pointed out that the increase in the convictions for 
drunkenness—which, for obvious reasons, became abnormally 
low during the war—started even while the war restrictions 
were in full force. The number of persons received into pri- 
son on charges of drunkenness in 1919-20, though 3,219 below 
the number in 1920-21, was 3,763 above the number in 1918, 
19. It is not easy, therefore, to dogmatise about the effect of 
the extended hours, What, however, ‘is perfectly clear is that 
a return to the old hours might have been most undesirable. 
The year before the war no fewer than 51,851 prisioners were 
seat to gaol on charges of drunkenness, An increase upon the l 
pfevious year which still leaves the number about only one- 
sixtħ of what it was seven years ago need not, after all, be 
e regarded as very disturbing. 


* * 
* 


r ° . « i“ . 
The Lawand an ‘ Association of Free Nations,’ 
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” While the Washington Conference--which has been called 
a ‘Lawyers’ Congress’ because of the predominance of lawyers ° 
on it--is, in the AmericanAmbassador’s striking phrase ‘blazing 
the trial’ towards the solution of international problems, Pre- 
sident Hardingehas taken occasion tosound the foreign 
delegates on the possible development of an ‘Association of 
Free Nations,’ It is not clear whether this is intended to be 
set up as an alternative or substitute- for a League of Nations, 
but seeing that the foundation of the League is the Covenant 
to which the present majority of American politicians are 
opposed, and that the new ideal as set forth by the President 
is a ‘world Court of Justice, supplemented by a world Associa- 
tion of Conference,’ it-may be assumed that what is aimed at 
is aninversion of the League’s procedure, with the judicial 
tribunal in the foreground, and a convention or conventions to 
follow it. A government of laws is, we are invited to believe, 
to be substituted for a government of men, and the English 
idea of a ‘reign of law’ is to be established by the setting up of 
some international body that will primarily express and inter- 
pret, not the changing incidents of a diplomacy guided by ex- 
pediency, but ‘some supreme, inflexible legal principle whose 
‘scope will be gradually extended.’ That is, after all, how all 
law, and all ordered society with it, has grown up in the past. 
‘Thou shalt not kill’ is the root idea of disarmament; ‘Thou 
shalt not steal’ the foundation of that ordered rule which will 


displace force by justice, 


Kua 
* 


The Queen and the Bar. The interesting suggestion is being 
made that the admission of women to the Bar should be signa- 
lised by one of the Inns of Court inviting the Queen to be the 
first woman to be called. To which of the four Inns should 
the honour of making the offer belong? Each of the Inns has 
a member of the Royal House among its Benchers, The King 
is a Bencher of Lincoln’s Inn, and the Prince of Wales, like 
Edward VII, is a Bencher of the Middle Temple, All of Ye 
Inns, too, have associations with the Queens of England, Is 
not ‘the glorious, pious and immortal memory of good” Queen | 
Bess’ still solemnly drunk at Gray's Inn Hall? Who shall” 
challenge the tradition that Elizabeth was present in the Inner 
Temple Hall when ‘Tancred and Sigmund,’ of which Sir Chris- 
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topher Hatton was reputed to be the joint author, was produced 
there in 1568, or question the right of the Middle Templars 
to boast that Her Majésty danced in their famous old Hall 
when Sir Christopher Hatton wasits presiding genius? Did not 
Queen ‘Victoria open the new Hall of Lincolns Inn in 1843, 
and conclude her reply to the dutiful address learning may 
‘long flourish, and that virtue and talent may rise to eminence 
within these walls. If Queen Mary be willing to grace the Bar 
becoming one of its members, keen and loyal, of course, will be 
the ambition of each of the Inns to add her to the list of its 
historic names, What. to the Bar generally, would be most 


. welcome is that it would make even stronger the long associa 


tions of Royalty with the Inns of Court. 
* * 
* 


“Harbouring' a wife :—lt is all title startling in the year- 
$21 to read of an action for damages brought by la husband 
his father as a defendant for’ ‘harbouring his wife. The Court 
of Appeal’ decided in (Reg. v. Jackson (1891), 1 Q. B. 671) 
that a husband cannot forcibly detain his wife in order to 
enforce his conjugal rights, thus over-ruling the dicta of 
ancient text criters. Baoon(Abr.) (Baron and Feme) lays it 
down without hesitation that ‘the husband hath by law power 
and dominion over his wife and may keep her by force within 
the bounds of duty and may beat her, but not in a violent or 
cruel manner.’ Sir Matthew Hale, C.J., was of opinion that 
ymoderate castigation’ as used in the Writ of Supplicavic, 
which was the wife’s remedy in cases of actual or threatened 
violence, did not mean a moderate beating, but a moderate 
admonition. But although Reg v. Jackson completely destroyed 


ra husband’s power to use force against his wife, the action 


which the Common Law gave to him against anyone who in- 
duces a wile to leave her husband or to remain away from him 
still remains (Philip v. Squire, I Peake 114; Smith v. Kaya, 
to T. L. R. 261) ; and such an action was Hard by Mr. Justice 
Avsory “during the week before the present Sittings formally 
bégan (Stuart v, Stuart,” October 6). The defendant, although 
notedesying that he gave the plaintiff’s wife a home against 
the plaintiff's will, set up the defence which is, we believe, the 
only defence on which he could have succeeded, viz., that he 
believed that the wife was justified in her desire to live apart 


_from her husband, and, therefore, he offered her a home out of 


; \ 
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charity. More than a hundred years ago, when actions for 
harbouring were not uncommon, it was‘held- that such a belief ° 
was a sufficient: justification for the defendant ift.an action for 
harbouring a wife (Berthon v.-Cartwright,’2 Esp. 480). Is 
any useful purpose served by allowing actions of this Rind to 
be brought ? Ought not the action for harbouring to follow 
into limb the action of crim con ? It seems absured that anye 
one who offers an asylum toa woman who does not wish to 
live with her husband, and who cannot be compelled to" do so, 
Should be at the risk of an action for’ damages. The-result 
might easily be that the wife would be driven on the streets. 
* * . 
l A : 

English Barristers in Mandated Territories. 

Mr. Barrington Ward’s excursion to the East for the 
defence in a murder case has excited much public attention on 
account of the highness of the fee marked on his brief, but it has 
now. another interest for members of the English Bar. It has 
transpired, in latter reports, that the learned King’s Counsel was 
not allowed to conduct the defence at Bagdad, or to act in any 
other way than as an adviser or promptor to the local lawyers 
engaged in the case, owing, it is stated, to the ‘ laws of the 
country.’ We presume this means that the appearance of 
English Counsel in a case before the Arab Courts is not yet to- 
lerated in. Mesopatamia by the regulations of the local Bar, and 
that the old conditions prevailing under the Turkish regime 
are still maintained, though the country is one of the Man- 
dated Territories, and is to all intents ,and purposes under 
English control’ and governance. A different condition. 
of things prevails in the adjoining former Turkish province, 
Palestine, ‘where the English mandate, designated by. 
the Treaty of Versailles, and confirmed at San Remo, is . 
already in active operation, though there ase technical forms 
still required to complete it. There,*under a British High 
Commissioner, with a member of the English Bar as Legal 
Secretary, a real Ministry of Justice has been ¢stablishetl, agd 
new Bar Regulations have been made, which not only perm, 
but encourage the introduction of English advocates, The 
leaders of this local Bar are, in fact, members of our Inns of ; 
Court, the Inner and the Middle Temples, exercising “their old 
functions in a new form ; and they are reported to be enjoying 
a very lucrative practice, being specially favoured by the native 
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populace, who are notoriously litigious. It is a mistake, there 
fore, to say, as has*been averred by some organs of the daily 
press, that Mrs Barriigfon Ward’s journey to Bagdad: was the 
first occasion for,an English Barrister to be instructed in an 
Arab case. The Arabs prefer to secure the services of English- 
men whenever they can get them for the conduct of their cases 
ebefore the Courts, and the acquittal of Mr. Ward’s client. after 


his introduction into it though only in advisory capacity is not 


unlikely to increase the demand for the services of members of 


our Bar in the Mandated territories, which now offer a new 


and promising field for the exercise of their talents. The Law 
Journal, 


“ 


CONTEMPORARY LEGAL LITERATURE. 


‘The Law Quarterly Review for October 192! has an article 


considering the Negotiability Bills of Lading, Judge Willis in. 


his lectures has stated several times with emphasis that the clas- 
ses of negotiable securities coming to existence under English 
law are closed and that there is one means and one only of 
adding to the list namely legislative action, and adds that the 
element of negotiability cannot be added to such instruments 
(namely instruments that are created in England and to which 
the law of England is applicable) by any usage whatever and 
further that the question whether English instruments are 
negotiable is a question of law to be determined by the Judge 
and reliance is placed on two cases Edie v. East India Com- 
pany, land Grant v. Vaughan and also Crouch v. Credit 
Foncier Co., 2 This statement of the law is erroneous in view 


_of,the accurate’and authoritative judgment of Cockburn, C. J. - 


in Goodwin v. Robarts3 affirmed by the House of Lords. In that 
judgment Chief Justice Gockburn held clearly that the present 
day conception of the law merchant was as a living organism. 
This view of negotiability according to the law merchant and 
hig conception of the law merchant itself as a living and grow- 
ing ,orgafhism were accepted as accurate in two cases, 


namely, Bechuanaland Exploration Co, v. London Trading 


— oO 
1. 2Bur. 1216. | 2. (1873) L. R, 8 B. 374, 


3. L, R, 10 Ex. 337, 
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Bahk} and Edelstein v, Schuler 2. From these decisions the 
following propositions may be regardeti as established 
(1) Negotiability may be annexed to as instruntent by usage, 
(2) Such usage need not’ necessarily be agcient. It is the 
generality of the usage which maiters not the lengtheof its 
pedigree. (3) Usage is a question of fact to be proved like 


other questions of facts, by evidence ; but when once proved, 


should ‘thereafter be judicially noticed, (4) There is no dis- 
tinction between an English.and a foriegn instrument-in respect 
of the admissibility of evidence to prove its snegotiability by 
usage in this country, (5) The law merchant is not, 
like a crystal, fixed, dead, unalterable, but, rather, is it 
like a tree, rooted in the customs of merchants of to-day 
as much as of those of bygone centuries, ever putting 
out fresh foliage, discaréing that which is dead, and daily 
growing in bulk and ‘strength. The true conception of the 
law merchant enables merchants of to-day to feel that they 
can come to Courts of law for assistance and redress in the 
knowledge that if by the general custom of merchants certain 
instruments are negotiable courts of law will readily give sanc- 
tion to that custom. Keeping the above in view the writer 
proceeds to examine whether bills of lading are negotiable 
instruments in the strict sense of the term. There are some 
observations as that jof Lord Phillimore in The Marlborough 
Hill (1921 A, C, 444 at p. 452) where he says “If this document 
is a bill of lading it is a negotiable instrument.” Decisions 
under the;Admiralty Courts Act, ar8 not to be interpreted ag 
decisions under the Bills oftLading Act, nor conversely, Scrutton 
in Art. 56 of his book says that Bills of Lading making 
goods deliverable “to order” cr “to order or assigns” are'by 
mercantile custom negotiable instruments, the indorsements and 
delivery of which, may affect the propert ty in goods shipped, In 
a note we are told that ‘negotiable’ i$ a term which perhaps 
strictly, should be reserved for instruments which may give to a 
transferee a better title than that possessed by the transferor asd 
that a bill of lading is not negotiable in this sense : the indors8e 
does not get a better title than his assignor. But according to 
the views of those most deeply versed in the history of 
negotiability this is the most aportant of all its elements, 





1. (1898) 2 Q. B. 658; 2. (1902) 2 K. B. 144. 
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It is sometimes said that a bill of lading is “negotiable” 
* to the same exteht as a cheque marked ‘not negotiable.’ 
Other write$ compare the negotiability of a bill of 
lading with that of an overdue bill of exchange save 
subject to any defect of title affecting it at its maturily, so 
that no person who takes one or the other can acquire or give ` 
ea better title than that which the person from whom he took it 
had, whereas a bona fide transferee for value can acquire an in- 
defeasible title to a negotiable instrument and the property there- 
by represented, „even where he takes from the thief, or a rogue. 
It therefore follows that the so called negotiability of bills of 
lading lacks just that which isso integral, so characteristic, and 
so valuable an element in instruments fully negotiable. It has 
been held by the House of Lords in Sewell v, Burdick } 
_ that the mere indorsement and delivery of a bill of lading by 
way of pledge for a loan does not pass the property in the . 
goods to the indorsee, so as to transfer to him all liabilities in 
respect of the goods within the meaning of Bills of Lading Act 
S: 1. Mere possession of a bill of lading is at best no more 
than mere possession of the goods thereby represented but it 
may in some cases, be something vastly less. The right of 
stoppage in transitu affcrds a further example of the vital dis- 
tinction so faras bills of lading are concerned between property 
and possession. As Lord Loughborough pointed out in 
Lickbarrow v. Mason? “A bill of lading is a written 
evidence of a contract for the carriage and delivery of goods 
sent by sea for a certain freight....The general property remains 
with the shipper of the goods until he has disposed of it by 
some act sufficient in law to transfer property. The indorse- 
ment of the bill of lading is simply a direction for the delivery 
of the goods, When this indorsement is in blank, the holder 
of the bill of lading may receive the googs and his receipt 
will discharge the shipmaster; but the holder of the bill 
if it came into his hands casually without any just title, can 
dequire no property in the goods,” and then he proceeds to say 
#A special indorsement defines the person appointed to receive, 
the goods; his receipt to order would, 1 conceive, 
e bea sufficient discharge to the shipmaster ; and in this respect 
I hold the bill of lading to be assignable. The vital char- 


—_— 








1. 10 A. C. 74. 2 1H.BI. 357, 
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acteristic of negotiability clearly is that if'a transferee for value 
takes a negotiable instrument in good-faith and without notice 
of any defect in the title of his trahsferor, he acquired an 
indefeasible right to the property in the instrument and to the 
benefits represented thereby. He acquired not merely posses: ` 
sion but property. lt is clear from the authorities that bills of 
lading as here to fore understood'do not satisfy the requisites” 
of negotiability as thus defined If and when a general usage of 
merchants to treat the bills of lading as negotiable instruments 
can be substantiated in a court of law, the court will then agree 
to it. No such custom has yet been proved and no statute has 
conferred such negotiability. It must therefore remain that . 
bills of lading are not strictly negotiable instruments. 


There is in the Canadian Law Times for August-September, 
1921, a condemnation of the present Police Court systems in ° 
Canada. The writer says that theoretically the guilty are 
always punished and the innocent are‘always acquitted and yet 
every one knows the guilty ones are often acquitted in techni- 
calities and the innocent suffer for the guilt of others. He 
therefore suggests that it is time that every Police Court in 
Canada should have a public defender, and a public prosecu- 
tor, In this way there may come about a modicum of equality ° 
before the law; but as thesystem exists at present, an undefend- 
ed prisoner is in a bad plight; under a curious piece of 
legislation of Canada he finds an inexorable law which re- 
quires him to prove his innocence and they have ‘thus drifted 
to a state of affairs which compels the accused to prove his 
innocence instead of the Crown proving his guilt. It is 
essential that the Police Court should be in the highest state of 
efficiency and adequate help should be given YO the Magistrates 
so that the bulk of cases can receive more consideration. There 
should also be some method of equalizing punishments in the 
various courts agd there should be an adequate system of 
records which will give to each Magistrate information upon 


the career of those who appear before them, " yA 





The Canadi.n Law Times for November 192% ‘has an 
article on the Law relating to the Air. The legal problems pre+ 
sented by the navigation of the air have for some time been the 
subject of consideration although itis only very recently that - 
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, they have become af. practical importance. The legal problems 
air navigation presents are primarily divisible into two classes ; 
those which relate only to municipal and those which relate to 
international law? A question ‘of outstanding importance is 
the relation between rights of navigation’ of the air and the 
rights of owners of ground over which they fly. Heretofore 
the law has been concerned with the rights of men in the use 
of the surface of the earth ; and during the process of the 
definition of those rights in the development of the English 
common law the maxim “ Cujus est solum ejus est usque ad 
coelum ” has been laid down and applied. The maxim itself 
is found in Coke who cites in support of it three cases from 
the Year Books. In one of them the landlord who had re- 
served the woods and underwoods was held not to have- re- 
served the “ herons and shovelers” resting in them, but on 
the contrary that the lessee took in height all the air which 
nourished the trees and all-the profits which came from them. 
The limitation of the height to which the rights extend is not 
without significance. Vice Chancellor James, however, stated 
the rule in the broadest terms as follows : “ The ordinary rule 
is that whoever has got solum whoever has got the site is the 
owner Of everything up to the sky and down to the centre of 
the earth. ” His statement of the rule here was made for the 
purpose of giving effect to a partial exception from it. Then 
the writer examines some similar observation and states that 
there are no casesin any books extending the rights of an 
owner of the surface beyond the space above it necessary for 
its reasonable use and he relies on an observation of Lord El- 
lenborough in a decision of the year 1815. We thus reach the 
situation not unlike that of the owner of land on the banks of 
a navigable river and parallels exist between the rights of such 
an owner in respect of the water in the river amd the rights of 
the owner of any land to the air in passage over it. For ex- 
ample the owner is entitled to have the water and the other 
the®air coming to*him unpolluted. It is not-difficult to extend 
the analogy and to assimilate the rules of law relating ‘to the 
use Of the air spaces for passage to those which governed the 

*use.of a navigable river. The owner of land on the bank of a 
navigable. river like the owner of land abutting a road has a 
right to compel the use of a reasonable use of highway. Apart, 
altogether, from statute it would thus appear reasonably clear, 
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that the law is not inadequate to insure the proper user of the 
air for the navigation of aircraft, or to protect the right of the ° 
surface proprietor to the peaceable enjoyment ‘of the surface, 
including, of course, in the expression “ surface” such an area 
immediately above the ground as can reasonably be made use 
of by men supported directly or indirectly uponit. There is 
no difficulty in insisting that, apart from statute a landowner 
could prevent by injunction, or recover damages for the unrea- 
sonably low flight of an aircraft or its hovering unreasonably 
above his land, The point just discussed is .governed in Eng- 
land by the provisions of Air Regulation Act, 1920. Again the 
principle of the rule in Rylands v. Fletcher would apply as 
between the owner of an aircraft and the surface owner, The 
international aspect of the question has been thoroughly discus- 
sed and embodied in the Convention Relating to International 
Air Craft drafted in Paris in 1919 during the peace negotia- 


tions, 
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THE COURT FEES ACT AND STAMP ACT 
AMEN DMENT BILLS. l 

Two bills of considerable importance are now on the anvil 
of the Madras Legislative Council. They are Bill No. 6 of 
1922 to amend the Court Fees Act, 1870, and Bill No. 7 of 1922 
to amend the Indian Stamp Act, 1899, Both the bills have 
‘been introduced and referred to Select Committees, It is-likely 
that the bills will be hurried through the Council and passed 
into law before the year’s budget is finally settled. The rejec- 
tion of the Cess Bills by the Council will put the Government 
on its guard when the other taxation bills are brought’ before 
` the Council, It is very likely that the bills will be passed-into 
law in some shape or other, Some members made it clear 
that the introduction of the bills and the reference to Select 
Committees did not mean the acceptance by the Council of the 
necessity for the bills. The Government members also made 
it clear that the bills were.intended only as fiscal measures. and 
that in the event of other means being found for meeting the 
huge deficit the measures will not be proceeded with, 

The foremost objection to the bills is that it is putting the 
cart before the horse. The real deficit after applying the prun- 
irig knife in all possible directions should be ascertained 
before ways and means are devised for. meeting the deficit., 
To pass a bill into law as.a permanent addition to the Statute 
book to meet the contingency of a deficit which. may not arise 
at all is waste of valuable time and energy. Is this deficit going 
to be temporary for a year or two or willit be a permanent 
feagure of our provincial, budget ? If the Government- should 
be of the dpinion that the deficit will be temporary for a short 
period after which the situation will be made easier by the re- 
“vival of tr4de and.amore equitable settlement of the annual 
provincial contribution.to the Government of India, a permanent 
addition to the provincial revenues will be unfair to the tax-payer 
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and will not check the growth of extravagant expenditure in ` 
Goverment departments. If thereis no other way of meeting the, 
temporary deficit except by fresh taxation in ¢he shape of an 
increase of the Stamp duties we may point out the desirability 
.of imposing a Sur-tax to be in force fora definite period, say, tow 
years on all judicial and non- judicial stamps over a particular 
denomination, say, two rupees, The merit of this suggestion is 
that while satisfying fiscal requirements the tax'will automatically 
cease at the end of the period fixed. It will keep the Govern- 
ment and the public fully alive to tHe nature of the temporary 
imposition so that both may strive to find means for getting rid 
‘of it as early as possible. We are familiar with the. annual tax- 
ation bills passed by. the Parliament of the United Kingdom. 

lf on'the other hand the deficit is to be permanent and it 
18 intended to meet it wholly or in part by an increase of stamp 
‘duties, judicial and non-judicial, we should emphatically protest 
against any increase in the said duties, It is a well known fact 
that in the administration of justice the state had been making a 
profit of several lakhs of rupees all these years. The budget 
figures for 1921-1922 showed an estimated income of Rs. 1,15, 
49,000 by.the sale of judicial stamps and Rs. 10,63,000 in cash in 
the administration of justice, making a total of Rs. 1,26,12,000. 
The estimated income from non-judicial stamps was Rs. 78,09,000. 
As against this income the estimated expenditure for the adminis- 
tration of justice was only Rs. 1,26,53,000. The Law Member 
stated that the estimates were not found correct as the 
actual working showed a deficit of a few lakhs even inthe ad- 
ministration of justice: If this were the sole reason no fresh 
taxation is required as the deficit will be made good in the 
year 1922-1923 on‘account of the contemplated. reduction in 
the number of courts..If however it is intended to secure addi- 
tional revenues for the purposes of general administration by 
the vending of justice to. unfortunate litigants we must oppose 
the bills, In proposing the increase of Court fees the Law 
Member does not bear in mind the difference between a fee and 
a tax. The present proposal is a combination®of a fee and Ada 
and is, opposed to sound principles of taxation. The fee becomes 
a tax “ from the moment that it exceeds the sum which it has 
cost the state to provide the service in respect of «vhich the? 
fee- is -eharged, ” In the words of ,Dr. N, G. Pierson, 
"the state hungering, for taxes, copies the: outward 
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semblance of the fee,so as to render thé proposed ‘impòst 


* more acceptable; that which constitutes the essential element 


of the fee-some usefuP service-it puts aside ” (Principles 
of Economics Vol. II, p. 377.) Dr. Bastable in his celebrated 
treatisď on Public Finance (Book IV, chap, VIII, S. 4) ob- 
serves : “ A tax on legal process is a hindrance to the use 
‘of the tribunals, (i, e.) an obstacle to obtaining legal re- 
medies. The arguments of Bentham on this point have never 
been refuted, and it seems that the true course is to reduce ‘the 
necessary fees to the lowest point, unless’ in the exceptional. 
case of commercial courts, where a small contribution towards 
the permanent expense may perhaps be allowable. ” In 
1870 when the Court Fees Act was passed in the Council Mr, 
Maine “disclaimed all intentions on the part of the Government 
to tax litigants as a separate class for the benefit of the general 
finances of the country. ” (See 38 M. L. J. (Journal) p. 97). It 
is apparent that the present proposal for the increase of stamp 
duties is only a tax in disguise on persons in trouble and in no 
sense a fee equal in value to the services rendered by the state 
as a monopoly holder. We must deprecate the proposal as 
unfair, uisoiai, and opposed to the policy hitherto fol- 
lowed in this country. ie 
From the draftsman’s point of view the bill relating to 
court fees presents no difficulty for as the ‘law member 
has stated no attempt is imade generally ‘to revise the 
Act so as to reconcile conflicting decisions or to settle contro- 
versial questions as to the construction of the various clauses 
of the Act. We shall briefly notice the material alterations 
proposed. S. 7 (ii) of the Act is to be amended so as to ré- 
duce the value of the subject matter of a maintenance suit 
from ten times the amount claimed to be payable for one year 
to the amount claimed to be payable for one year. The value 
ofa suit (a) to obtain 2 declaratory decree or order where 
consequential relief is prayed (b) to obtain an injunction (c) 
fote cancellation of a decree or other document, or (d) fora 
ri$ht to some benefit, (net otherwise provided for), to arise out of 
land iseto be according to the value of the subject matter and 
enot according to the plaintiff's valuation as hitherto. The 
change i$ not for the better, In many cases the subject 
matter may not be ‘capable of valuation. In- some cases 
there may legitimately be considerable divergence ` of 
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opinion as to the value of- the subject-matter of the suit, 
The present practice has been found to*work well and has e 
had.the approval of the Bench and* the Bar alike. The 
change contemplated will give rise fo needless disputes and 
enquiries as to the value of reliefs-claimed. A proviso to 
S. 7 (ix).is proposed to the effect that in mortgage suits, if the 
court finds that a bona fide dispute as to title is raised, it may 
at or before the first hearing direct the suit to be valued as » 


Suit for possession of the mortgaged property, We can 
understand this ifthe dispute as to tille is between plain- 


tiff and defendant. If on the other hand the dispute 


‘js as between co-defendants, whether” as co-owners, 
or aS co-encumbrancers, or as both, we do not under- 


stand the justice of asking the plaintiff to pay for the settlement 
of a dispute between the defendants in the result of which he 
may not be in the leastinterested. ‘Ihe proviso should be so 
worded as to give the Court the discretion to direct any of the 
parties to pay the additional Court fee. A new section 7—A is 
proposed to extend the principle of S. 8 of the Court Fees Act, 
1870, to an application under S, 180f the Land Acquisition Act, 
1894 for a reference to Court regarding the amount of com- 
pensation, This is doing a private person a double injury. Not 
only is his land forcibly taken away from him, but he is asked 
to pay heavily before his grievances are listened to, We are 
opposed to this extension which is absolutely unjust. 

Schedules I and H are entirely modified. The advalorem fee 
is generally raised by 50 per cent, in some cases by even more 
than cent per cent. In suits for land the value of the subject 
matter is at present deemed to be 10 times the 
annual revenue in the case of permanently settled estates 
and5 times the revenue in other cases. It is now pro- 
posed to double this valuation and to charge the increased 
advalorem fee on this enhanced value. Surely this is not fair 
even from the most needy Government. Another glaring de- 
parture is the abandonment of the maximum leviable as‘ court 
fee, It may be argued that a court fee exceeding Rs. 3000 is 
paid only in very few cases and that only the rich will pa't: 
This argument will be plausible only ôn the view that a Cofrt 
fee is a legitimiate tax to meet the general expenses of 
the administration against which view we have already enter-. 
ed our emphatic protest, Another unjustifiable: increase is in:the 
Court fee payable ‘on revision petitions under S. 115 of the 
Code of Civil Procedure. The fee is raised to Rs, 5 when the 
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value of the suit or proceeding to which the order relates does 
* not exceed Rs, 1000 and to. Rs. 10 when the value exceeds that 
amount. It is tommoneknowledge that applications under this 
section are not naw so favoured as they Were some years ago. 
Even from the point of view of revenue the change will.not 
make any appreciable difference. On the other hand it will 
discourage the use of a wholesome check on erring judges. As 
the section is- intended to rectify mainly the errors of the 
subordinate judiciary for which the party aggrieved is in no 
way responsible we see no reason for charging the party who 
brings the mistake to the notice of the High Court. The -princi- 
ple of the section is that the High Court should act suo molo 
whenever the ‘irregularities referred to in the section are 
brought to their notice. In our opinion whenever a revision 
petitiori is allowed, the High Court should certify for a refund 
of the fee paid by the petitioner. The increase of fee in this 
matter has' no justification from any point of view.- . 
The most objectionable change is in respect of declaratory 
suits, If the value for purposes of jurisdiction is ten-thousand 
rupees or upwards thecourt fee payable is raised to Rs, 500 ; 
and if the value is less than Rs. 10,000 and the suit is filed in 
a District Court or a Sub-Court the fee is raised to Rs. 100. 
The existing fee is increased tenfold and fiftyfold for giving a 


‘decree which cannot be executed. This will substantially drive ` 


out of practice that useful action for a declaratory decree the 
merits of which were adverted to in eloquent terms by Lord 
Dunedin in the House of Lords only the other day (1921. TI 
AC, 433,) ate, Sat. ; Ms 
The changes contemplated in the Court Fees Act are sure 
to reduce the volume of litigation to such an extent that one 
may doubt whether in the long run the increase in the rates 
` may not be more than, counteracted by the decrease in the 
number of cases. One thfng is certain. The number of persons 
who will resort to cheaper “methods of settling their disputes 
wiji be ever incrgasing. . ji an YA 
. 3% We have so far comsidered the proposal for increasing the 
revenue from Judicial stamps, Some of the considerations above 
adverted to will also apply to the proposed: increase in the case 
of non-judicial stamps. The existing stamp duties are generally 
increased by 50 per cent, and in some cases by even cent per cent. 
‘There is no alteration in the language of the Act. New figures are 


Provincial finance. 
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substituted for the old, We particularly regret the change in the 
stamp for cheques and receipts from one anna to two antas, ° 
This increase in this province alone will cause” serious incon- 
venience to the commercial community having dealings in other 
provinces. In view of the contemplated All-India Legislation 
with reference to the increase of Stamp Duties which has been 
announced by the Government of India it would be more cons 
venient to the general community if the Madras Government 
would drop this bill altogether and urge upon the Government 
of India to introduce legislation for amending the Stamp Act 


‘as early as possible. The commercial community is passing 


through a, crisis owing to the exchange muddle and the post-war 

complications. Our province can ill afford to embarass it 

further, Instead of spending their time in inventing engines of 

exaction from afflicted persons, we would ask our legislators to 

concent rate their efforts upon relieving the province of -our 

huge annual contribution of Rs. 348 lakhs to the Government 

of India. A substantial reduction of this contribution will be 
the most equitable solution of the difficult problems of our . 

E. VINAYAKA ROW, 
Vakil, High Court. 
-SUMMARY OF ENGLISH CASES. 
Russian Commercial and Industrial Bank v. British Bank for 
Foreign Trade Ltd. (1921) 2 A. C, 438. 
Declaratory suit-Morigage — Redemption — Action for 


_declaration as to terms of redemption—Trial as a commercial 


cause—Rules of the Supreme Court, O, 25, R. 5. 

An English bank obtained a loan from a Russian bank oh 
the security of certain bonds. A question having arisen as to 
whether the loan was repayable in roubles or in stirling, the 
mortgagors sued in the King’s Bench Division for a declaration 
that they were entitled to possessionef the bonds upon pay- 


ment of the loan in roubles and for an injunction restraining 


the lenders (mortgagees) from parting with bonds save by deli- 
very of the same to them, The action, was ‘transferred to*fhe 
Commercial court and the trial Judge dismissed it halding that 
the loan was repayable in stirling. The Court of Appeal aflow- 
ed an amendment, admitted additional evidence andheld thats 
the. loan was repayable in roubles and gave liberty to the mort- 
gagors to institute proceedings in the Chancery Division’ for 
redemption. On appeal to the House of Lords. ` ee 4 
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Held, by the majority (Viscount Finlay and Lord’ Wren- i 
bury dissenting) that the action being one for relief incidental 


‘to a redemption suit,*ought to have been properly brought in 


the Chancery Division, that the error or defect was, however, 
one of.procedure only and that the discretion of the Court of 
Appeal in granting the declaratian ought not to be interfered 
with, 

Per Lord Dunedin: To sustain an action for declaration 
the following elements must be present. The question raised 
must be a real and not a theoretical question; the person raising 
it must have a real interest in it ; he must be able to secure a 
proper contradictor, that is to say, some one presently existing 
who has a true interest to oppose the declaration sought, 





Reinham Chemical Works, Ltd. v, Belvedere Fish Guano Co. 
1921)2 A.C. 465. 


* Damages—Nuisance—Explosives—Non-uatural user of land 
Liability of occupier, i 
The accumulation of combustible chemicals on land with 
a view to manufacturing high cxplosives is a non-natural user 
of the land and the person who is in control of the noxious sub- 
stance is liable in damages for injury caused by its explosion 
to neighbouring land ‘owners. The liability is based on the 
principle of Fletcher v. Rylands L. R. 3-H. L. 330 and the 
absence of negligence does not matter. When persons carry- 
ing on an apparently dangerous business as the manufacture 
of high explosives, transfer it to a company but do not effecti- 
vely divest themselves of the occupation’ of the premises where 
the manufacture is carried on, they remain liable in damages 
as occupiers for injury caused to neighbours by an explosion, s 
French Marine r. Compagnie Napolitaine, etc: (1921) 2A C 
494. ae: 
Shipping —Charlerparty —,Tiime charter—Impossibility of 
perfor mance—F sustration of adventure—Freight paid monthly in 
advances-Righi of charterers to pro rata adjustment, 
* Uhder a charter party a ship was charged for four months 
at a fixeddire per month and pro rata for-any frastional-part.of a 
month until redelivery to the!owners as therein stipulated, The 
payment of hire was to be made in London monthly in.advance 
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arid redelivery of theship was to be at a United Kingdom coal 
port, ‘There was a further clause that if tht steamer happened 
to be ön a voyage at the expiration of ¿He period fixed by the 
charter the charterers were to have the use of the steamer at the 

rate and on the conditions therein stipulated. to enable them to 

complete the voyage provided that the voyage was reasonably 
calculated to be completed about the time fixed for the terminase 
tion of thé charter, Money in dispute between the owner and 
the charter was to be deposited in a bank in their joint .names 

until settlement.of the dispute by arbitrators. In the event of 

a break down of machinery or of the steamer -being lost or 

missing, hire was to cease. The period fixed by the charter ex- 

pired on August 10, 1919, but the charterers had before that 

date loaded the steamer at Antwerp with a cargo for Toulon 

with the intention that she should return to the United King- 
dom with a cargo from Toulon. The steamer arrived at Toulon 

and on August 16, when she had completed the discharge of 

her chargo, she was requisitioned by the Shipping Controller 
and sent to Australia. In an arbitration between the parties 

ihe umpire made an award in the form of a special case, 


i Held (1) that the -stipulation for payment in advance 
applied to a case of extension of the charter beyond the char- 
ter term, and that on August, 10; a full month's hire was pay- 
able by the charterers; and (2) by the majority of the House of 
Lords (Viscount Finlay and Lord Wrenbury dissenting) that the 
charterers were not entitled to a Pro rata adjustment by reason 
of the frustration of the adventure. l 

.Per Lord Sumner :—In the absence of any special provi- 
sion made by the parties with reference to the contingency of 
further performance of the contract becoming impossible 
‘moneys paid in accordance with the terms of the contract 
must remain where they are when that contingency occurs ; 
the party who has paid them, and by tfe contract was bound to 
pay them, cannot recover them back ; but as regards future 


liability, the contract is at an end, . 
Elliott v. Crutchley (1934) 1 K.B. 505 E T T r 
. S. 8.:Celia v. S. S. Volturno (1921) 2 A, C. 544. ” 


Damages—Measure of—Breach of cantract or tori—Losš 
‘proved in foreign currency—Rate of exchange, 
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In an action for damages for breach of a contract or tort 
“ the court ascertains the rights of the parties and awards that 
which measures the logs at the time when the loss occurs. If 
these damages be assessed in a foreign_currency, the judgment 
of an English court, which must be expressed in stirling, must 
be based on the amount required to convert this currency into 
*stirling at the date when the loss occurred. The subsequent 
fluctuation of exchange one way or the other, ought not to be 
taken into account, 
So. held by «the majorly of the House of Lords (Lord 
Carson dissenting.) 





Clifford v. O' Sullivan (1921) 2 A. C, 570. 


Martial Law—Military Conrt—Unauthorised possession of 
avms-—Conviction and sentence of death—Writ of prohibition— 
Criminal cause or" matter—Supreme Court of Judicature Act, 
1877, S. 50. 

S. 47 of the English Judicature Act, which is similar to 
S, 50 of the Irish Act, prohibits an appeal from any judgment 
of the High Court “in any criminal cause or matter.” In order. 
that a matter may be criminal cause or matter it must fulfil 
two conditions which are connoted by and implied in the 
word “criminal.” It must involve the consideration of some 
charge of crime, that is to say, of an offence against the public 
law ; and that charge must have been preferred or be about to 
be preferred before some court or Judicial tribunal having or 
claiming jurisdiction to impose punishment for the offence or 
alleged offence, If these conditions are fulfilled, the matter 
may be criminal, even though it is held that no crime has been 
committed, or that the tribunal has no jurisdiction to deal 
with it, but there must beat least a charge of crime (in the 
wide sense of the word) and a claim to crimital Jurisdiction. 

` The right to administer force against force in actual war 
does not depend upon the proclamation of martial law but on 
tHe question wiether there is war or not. If there is war, 
there is the right to repel force by force, but it is found conveni- 
ent and decorons, from time. to time to authorise what are 
` e called “ courts ” to administer punishments, and to restrain by 
acts of repression the, violence that is committed in time of 
war, instead of leaving such punishment and repression to the 
casual action of persons acting without!sufficient consultation, 
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or without sufficient order or regularity in, the procedure ın 
which things alleged to have been done are proyed. But these ° 
proceedings of so-called “ courts martiaf”’ administering sum- 
mary justice under the supervision of a military commander, 
are not analogous to the regular proceedings of courts of justice. 
A court martial, properly so-called, is a tribunal regularly 
constituted under military law and is quite different from a° 
body of military officers with the duty of inquiring into certain 
alleged breaches of his commands contained in his procla- 
mation and of advising him as to the manner in which he 
should deal with the offences. The “sentences” of this latter 
body, if confirmed, will derive their force not from the deci- 
sion of the military court, but from the authority of the 
officer commanding His Majesty’s forces in the field. 


A writ of prohibition is a Judicial writ, issuing out of a 
court of superior Jurisdiction and directed to an inferior court _ 
for the purpose of preventing the inferior court from usurping 
a jurisdiction with which- it was not legally vested, or, in other 
words, to compel courts entrusted with judicial duties to keep 
within the limits of their jurisdiction. There is no precedent 
for the issue of a writ against a body which has no statutory ` 
or common law authority to act asa court for the trial of 
cases and which does not claim any such authority. l 


In this case the House of Lords held that prohibition did 
not lie against the officers of an advisory military court (not 
being a court-martial) on the ground that they did not claim 
to act as a Judicial tribunal in any legal sense and also on the 
ground that they were functi officio, 





Hughes v. Footner (1921) 2 Ch. 209. 


Will—Construction—Power of appointment—Power if can 
be exercised by court. . 


The power of testamentary disposition is essentially a për- 
sonal one and cannot be exercised by @ will merely nurportifig 
to delegate to another the distribution of the testator’s estate 
and the ascertainment of the objects of his bounty. But there e 
are some exceptions, apparent or real, to this general rule. One 
is that of the creation of a general power “which the donee may 
exercise for his own benefit, for such a power is equivalent to 
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property. Another is that of the creation of a power of distribu- 
e tion amongst charities, A third is that of the creation of a 
power of selection amongst individuals or a class of individuals 
who are pointed out as the beneficiaries, With regard to this 
third Head, if there is a power to appoint among certain Objects 
but no gifts to those objects and no gift over in default of 
“appointment. the court implies a trust for or gift to those objects 
equally if the power be not exercised. 





Davenport v. Smith (1921) 2 Ch. 270. 


-Landlord and tenant—Breach of covenant—Waiver—Sale 
of reversion subject to lease, 


Any unequivocal act by the lessor recognizing the con- 
tinued existence of the lease is a waiver of known breaches, 
Where with the knowledge of a breach of covenant the ven- 
dor executes and the plaintiff accepts a conveyance of the 
property subject to and with the benefit of the lease, it consti- 
tuted a waiver of the past breach and the right of re- uy in 
se ca thereof. | 





Wallis v. Griffiths (1921) 2 Ch. 301. 


Practice—Originating summons—Morigagor and morlgagee 
—Delivery of possession—Rules of the Supreme court, 1883, 
0, 55.R, 5-4. 


A legal mortgagee is not entitled, upon an originating sum- 
mons under O. 55, R. 5 A of the Rules of the Supreme Court, 
to'an order for delivery of possession of the mortgaged pre- 
mises without any claim for sale or foreclosure and the court 
has no jurisdiction to make such an order. 





Willcocks Iu re Waryick v. Willcocks (19219 2 Ch. 327; 
1Vill—Construction—Legacies —Bequest of -stock general or 
specific legacy. : 
-$ The bequest of a gum of stock in pounds and its fractions * 
being the exact amount of the stock that the testator possesses 
e at the date of his will, is a general legacy unless there is some- 
thing. else on the:face of the will to tidicate. that the testator 
intended it to. be specific. 
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* Badische Co., Za re (1911) 2 Ch. 381. 


Contraci—Breach—Frustration of advénture—limpossibility 
of performance—Ouibreak of war— Jäegalıty—Dissolution of 
contract, . . i 


Control is in the case of a company the analogue'of resi- 
dence:in the case of an individual for the purpose of ascertain- 
ing enemy character, If at the out break of war the contro] of 
a limited company is in the hands and power of ‘persons resi- 
dent in-an enemy country, then on the outbreak of the war the 
company assumes an enemy character. Consequently current 
contracts entered into with such a company become dissolved 
‘by the outbreak of, war as being current contracts entered 
with a company which co instanti assumed enemy character. 
The doctrine which declares illegal and abrogates executory 
‘contracts with enemies existing atthe outbreak of the war 
applies to all contracts which involve intercourse with the 
‘enemy ortend to assist the enemy, even though no enemy 
be a party to the contract. The test is, not whether one of the 
parties to the contract is an enemy, but whether the contract 
involves intercourse with the enemy or confers an immediate 
or future benefit on the enemy. 


Where a contract is made on the basis that existing com- 
mercial conditions would continue and that basis ceases to exist 
by outbreak of war between England and Germany, the com- 
mercial object of the contract is frustrated and the contract 
becomes dissolved by the outbreak of war. 


The doctrine of frustration applies also to contracts for 
the sale of unascertained goods, The doctrine of dissolution 
of a contract by the frustration of its commercial object rests . 
on an implication arising from the presumed common inten- 
tion of the parties. If the supervening events or circumstances 
are such that it ‘is impossible to “hoM that a reasonable man 
could have contemplated that'cvent or those circumstances and 
yet have centered into the bargain expressed in Lhe documentgea 
. term should be implied dissolving the contract upon the hag- 
pening of the event or circumstances. The dissolution Yes not 
in the choice of one or other of, the parties, but results automa- 
tically from a term of the contract. The term to: be implied 
must not be inconsistent with any expressterm of the contract? 
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. Gray v. Spyer (1921) 2 Ch, 649. } 
Landlord and tènant—Covenant for: renewal—Construction 
— Perpetual rertewal—Yaarly tenancy—Suit for declaration oe 
-out consequential relief. 


Cofirts lean against construing. a covenant to be for: a per- 
-petual renewal unless itis perfectly clear that the covenant 
does so provide. A’perpetual right of renewal is repugnant to 
a strict tenancy from year to year, and if a lease in fact creates 
such a tenancy the right of renewal must be rejected. 

- “A claim for a declaration not followed by any claim for 
consequential relief is as a rule useless and should be discour- 
aged. For instance, a landlord who claims that a tenancy was 
terminated by notice to quit ought to ask for possession.’ 





‘British-Concrete Co.:v. Schelff (1921) 2 Ch. 5863. 


_ Contract—Restrauint of trade- -Sale on business—Vendor's 
Sanani, ; l i 

-In considering the reasonableness of a covenant in res- 
traint of trade entered into by a vendor on the sale of a busi- 
ness, the court must merely consider whether it was reasonably 
necessary for the protection of the purchaser in respcct of the 
particular business sold, The purchaser’s existing businesses 
are not the legitimate subject of this protection, and their nature 
and extent must be disregarded. Covenants of this kind are 
severable where the severance can be effected by striking out 
restrictions which are excessive. with respect to area or subject 
matter or classes of customers, provided any such restriction is 
so expressed. that it can be dealt with as a separate negative 
obligation, but the courts will not split up a single restriction 
expressed in indivisible terms, 





Leslie Shipping Co. v. Welstead (1921) 3 K. B. 420. 


Damage—Shipping— Time | charler—Power “lo withdraw 
ship-if hire uol paid—Defaullin payment a hire— Withdrawal 
8 
ofsġip— Subsequent loss. a 


A. steampship was‘let for 36 months under a charter party 
which provided: that the charters should pay the monthly hire 
- in advance’and in default of such payment “the owners shall 
- have the faculty of withdrawing the said .steamer from the 
, service of the charterers, without prejudice to any claim they 
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(the owners) may otherwise have on the charterers under this 
‘charter’, The charterers made default in'paying the third and’. 
fourth months’ hire whereupon the skip-ownets withdrew the 
steamship. In an action by the ship-owners against the char- 
terers for arrears of hire due at the date of withdrawal*and for 
‘damages for loss of hire during-the remainder of the chartered 
“period. Held that, besides the hire in arrear, the plaintiffs could 
recover damages for loss of the -future hire inasmuch as ‘these 
damages were the natural and-probable result’of the default of 
the. defendants in paying the hire-and not of the withdrawal of 
the steamship by the plaintiffs. The measure of damages was 
the difference between the rate of hire by the charter and the 
hirė- that could be got apart from the charter. 





Dell v. Chesham Urban District Council (1921) 3 E. B. 427. 


` Highway—Local authority—Road surface—Tar spray — 
Damagis to adjacent owners—Lia bility, 


A local authority empowered or directed to pave and re- 
pair roads can tar a road so as to prevent a dust nuisance, 
But if in so doing they cause damage to private property they 
are liable.unless-they show that such damage issa necessary 
consequence of the exercise of the power, or the discharge of 
the duty. 





J. Aron & Co.v Comptoir Wegimont (1921) 3 K. B 436. 
_ Contract—Sale of goods—Time of shipment—Condition— 
Description of goods, : 


A requirement in a contract for sale of goods that the 
goods are to be shipped at a given time is far more than-a mere 
description of the goods; it is a condition precedent. A con- 
tract for shipment of goods during a particular month is not 
furie unless the goods are put on board during that month, 

A clause in the contract that the buyer should not be entitled 
to reject delivery. on account of difference in value “fronethe | 
grade, type, or description specified ” ehas reference only topthe 
goods themselves as articles of commerce, and not tothe non- 
fulfillment of a specific provision in the contract as to the time 
of shipment, > > po Gi 

Cases keyiswed DAA nc. oaei : AA AA 
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_ Diamond Alkali Export Corporation v. 'H. Bourgeois (1921) 8; 

Ki B: 443. 

Sale of goods—C. Í B. A E ET of bill of lading- 
Policy of HITAN EEIE in lieu of policy—Buyer’ s right to 

. viject, > 

Under a c, i. f, edaltasi the buyer diet be ready and 
willing to pay the price of ‘the goods: against tender of these 
documents, viz,, the bill of lading, invoice and - policy of insu- 
rdtice, which completes delivery in accordance with the con- 
tract. A bill of lading is a receipt for goods shipped on board 
a ship signed by the person who contracts to carry them or his 
agent and stating the terms on which the goods were delivered ` 
td and received by the ship. A bill of lading must acknow- 
ledge actual shipment of goods on board a particular ‘ship. A 
téceipt for goods which are at some future time to be shipped 
on board a named or unnamed ship is not a bill of lading with- 
ib a c. i. f. contract, A certificate or other document of in- 
surance is. not good tender under an ordinary c.i,f, contract 
linless it be an actual policy and unless it falls within-the pro- 
visions os the Marine Insurance Ach 1209; 7 : 





Societe Des Hotels, ete. v. Cimming (1921) 3 K. B. 459. 

Damages—Breach of contract—Rate of exchange applicable, 

In an action against an English subject in an English 
Court for recovery of a debt payable abroad on a particular 
day but not so paid, Held, that in arriving at the proper equi- 
valent of the debt in English currency, the rate of exchange 
prevailing between the two countries on the date when the 
debt was due should be adopted and not that prevaitiue at the 
date of the judgment. 
i - [Compare also (1921) 2.A. C. 544] 





e 
` Rex v. Beecham (1921) § K. B. 464. 
Evidence—Criminal etal pvidenc of good - character of 

acctwed—Rebuttale © 

YA statement not volintarily made by an accused but ex- 
torted from him by repeated questions in cross-examination 
cannot be treated as evidence given by the accused of his good 
character and does not justify the prosecution in KIBADA in -evi- 
dence of his previous convictions: - : 





o 
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Atmour Oo., Ltd, v. Leopold Walford (1921)- 3 K. B.473. 

Bill of A slip}—Conditioñal a ae On 
Deck ”—clause. . ° 

A bill of lading is not, as between Gee and ship-owner 
conclusive of the true contract. It may, e. g., be incdnsistent: 
with a prior overriding, arid express written bargain as to the 
terms on which goods shall be carried or the form i in which: 
bills of lading shall be issued. Whatever the prior express 
bargain has been, a shipper is free to accept any bills of lading 
he chooses, If therefore he has chosen to, receive without 
protest a bill of lading permitting the shipowner to carry the 
goods below or.on deck he is ordinarily bound by it. ` Apart’ 
therefore from-a special contract, the shipowner is under no’ 
duty ‘to give notice to the shippers of the storage of goods on‘ 
deck in order to enable the latter to ` aw an` appropriate i in- 
surance if ney. chose. 





‘Baker v. Dalgleish. Steam Shipping Co. aoa)’ 8 K. B.481. 

Damages—Loss of life—Measure of. WW Lai 
payable to widow, 

In an action under the Fatal “Accidents Act for damages 
by the widow of a seaman killed by the negligence of the de- 
fendant, the court cannot take into. account the fact that the 
plaintiff is in receipt of.a pension dependent, on the bounty of 
the Crown, in assessing the damages. The death is not the 
cause, in any proper sense, of the voluntary contribution. by the 
Crown:and. the benefit of such contribution should not be 
assessed in relief of the wrongdoer, 





Redoeriaktiobolaget Amphitrite v, The King (1921) 3.K, B. 500, 

Petition of Right—Contract by Crown —Enforcement of— 
Restraint on executive action. 

The government can bind itself through its officers by a 
commercial contract, and if it does so.it must perform it 
like anybody else or pay damages for theebreach. Bub*an 
arrangement during the war whereby. the-Government purpfrts 
to give an assurance,as to what,.its executive action would be 
in the future in relation to. a particular ship in the eyent of her 
coming to England with a particular kind of cargo, is. not-a 
contract for the breach of which ‘damages can be. sued for-in a 
court of law. It is merely an.expression of intention to act in 
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a:particular way in a certain event, It is'not competent for the 
Government’to-fetter its - future executive: action, which' must 
necessarily be “determined by the needs of the ‘community 
when the question .arises. It cannot: by contract ‘hamper. its 
freedom of action’in matters which concern the welfare. of; the 
` C- V. 0. 11921) P 399. E Penge i 
- Divorce—Nullity—Impotency. diña hanc—Evidence.. Pa 
Under the English:law an averment of impotency, quoad 
hanc is-sufficient to support a decree of nullity. In such actions 
if the evidence of the parties is. conflicting and the medical 
evidence is consistent with either story, the court; may, if it 
thinks fit, Act on the evidence of the petitioner in preference 
to that of the respondent. 





Aksionairuoye Shishestvo A.M. Luther v James, Sagor & 
Co. (1821 3 K. B- 532. C. A. 


International law— Recognition ‘of foreign Game 
British courts—Soviet Russia. 


‘British courts will not inquire into the validity of f the acts 
of a foreign Government which has ‘been recogniséd by the 
Government of the United Kingdom, It- does not matter 
whether the foreign Government has been recognised as a govi 
‘ernment dejure or defacto The Government of the United 
“Kingdom having recognised the Soviet Government ` asthe 
Government really in possession of the powers of “Soveriegnty 
in Rússia, the acts of that Government must be treated by 
British courts with all the respect due to the acts: of.a duly - re- 
cognised foreign Soveriegn state. f 


i ee 





i asian Furness. ‘Withy & Co, In’ re agai) V3 E. B, 560 
C. A. 


au ‘Damages—Charterparty--F ire—Exception clause--Negligenco 
. Neural and propable, cause. ae f ee 
‘In an action - for damages. by 4 shipowner against 

chartewersefor loss caused-to the ship by fire, held that. the excep- 
tion clause- as to “ fire.” in the charterparty. did not-protect the 
charterers against loss by fire due. to the negligence -of their 
servants. To enable the tharterer to: escape Janry there. fnat 
,be arí éžpress stipulation to'that effect. uei 
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“To determine whether an ‘act is negligent, it is relevant 
to determine whether any reasonable person would foresee that 
the act would cause ‘damage; if he would nôt, the act is not 
negligent. But if the act would or might probably cause dam- 
age, the fact that the damage if in fact caused is not the exact 
kind of damage one would expect is immaterial, so long as. the 
damage is in fact directly traceable to the negligent act, and net 
due to the operation of independent causes having no connec- 
tion with the negligent act, except that they could not avoid its 
‘results, Once the act is negligent, the fact that its exact opera- 
‘tion was not foreseen is inimateral. Greenland v. Chaplin 
-(1850 5 Ex. 243, Per Pollock C. B. disapproved. Smith v. L. and 
:S. Ws Ry. Coe L. R; 6 P. C, 21 5 H. M. S, London (1914) P. 72, 
~76 Relied on, l 





Great Central Railway Co v. Bates (1921) 3 K. B, 578. F 

_ Tort— Negligence-— Police— Constable entering house lefi 
open at night—Inj ury—Damages—Liability for. 

` Where a police constable seeing the door. of . defendant's 
warehouse open after dark and in order to see if anything 
was wrong entered the warehouse in the executiou of his duty 
‘and. injured himself by falling into an unfenced sawpit inside 
‘the ware house. Held that the defendant was not liable in 
damages to the. plaintiff. The police constable had no legal 
right to enter the ware-house, being neither an invitee nora 
licensee and even assuming he had, the defendant was under 
“no duty to him to make the place safe for him or to warn him 
of the danger. ; es 





Smidih & Co. v. Greenwood (1921) 3 K. B. 583 C. A, 


= Incometax— Foreign company— Branch in England— 
Liability to pay tax—Carrying on bitsiness. 


= A Danish firm of manufacturers and exporters of machinery 
hadan office i in London in charge of an Engineer who regeived , 
inquiries, sent orders for machinery to Denmark and after its 

arrival advised the ‘purchasers as to the erection of the machi- 
‘nery; The contracts for sale of the machinery were made in 
‘Denmark where the orders. were accepted, The Crown sought 
‘to assess the Danish firm in the name of the.branch in England 
to incometax. Held negativing the contention of the Crown, that, 
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the Danish fiim did not'exercise a trade in England and:it'was 
therefore riot liable to- pay income tax. The place where a trade 
is carried on is “the plact where the. transactions forming the 
alleged business are closed—in the case ofa selling business by 
{he sale” of: commodity. and realisation of the profit.. The 
Danish firm exercised their trade in Denmark and they could 
fot in respect of the same profits.and gains exercise their trade 
elsewhere. 


———— 


Gaskill ». Gaskili (1921) P. 425: 
Legitimacy—Presumption—Period of gestation, 


The lapse of 331 days between coition and the birth of the 
child is not by itself sufficient proof’ that the child could not 


“have been lawfully begotten. Such an interval- could notin 


the present state of medical Eno wiedge be said to be Impos 
sible. - Spee pe 


———— 


jorrines AND CUTTINGS.. 


“The Annual Faroe of the Bar. —The Annual Meeting 

of the Bar has descended from a formality- into a 
farce, ` Not more than fifty members of the ‘profession were 
present at the meeting on Wednesday afternoon, and, apart 
from the brief speech which the Solicitor-Gerieral, who agaih 
presided in the absence of the Attorney- General, made in ac- 
knowledgment of a vote of thanks for his services in the chair, 
the proceedings occupied exactly fiftéen- minutes; The 
‘Annual Statement of the Bar Council, more than usually 
scanty and’ perfunctory, lent itself only to obsérvations of the 
saine character, and the Chairman duly made them. But the 
Solicitor- General, who serves under a Lord Chancellor ; who 
has displayed a keen interest in questions of law. reform, might 
reasonably have been expectéd tò say something on matters of 
teal professional and public moment. He was content to al- 
luđe to the hospitable welcome which the Law officers and 
seteral members of the Bar Council received from the Bel- 
gian Bar at a professional festival at Antwerp more then six 
anonths ago, andto make the obvious suggestion. that steps 
should be taken by the Bar ofi England to. return the hospit~ 
ality which” its, représentatives enjoyed in. Belgium. The 
annual meeting of the’ Bar—the one oppértunity in the year 
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which the members of a great profession have of meeting: to 
‘discuss the questions that concern it—is bòund to: become 
even more of a formality - and -a farte if the Bar Council 
‘continue to be apathetic and the Law officers allow their old 
intimacy with the profession to be destroyed by their ` Minis- 
terial work. A discontinuance of the meeting would be much 
preferable to a repetition of the grotesque proceedings Cf 

Wednesday afternoon,— [Law Journal. | 


* 
ee, 


Increases in Supreme Court Fees, —On fhe opening day of 
the Sittings a new Supreine Court Fees Order, repealing the 
whole of the Order of 1884, and the amending Orders, came 
into operation. Though signed by the ‘Lord Chancellor, the 
Lord Chief Justice, the Master of the Rolls and the President 
of the Probate, Divorce, and ‘Admiralty Division on” Decem- 
ber 19, it was not published until January 10, the day before it 
came into force, It is most inconvenient that important 
orders, especially one with schedules so lengthy, should not be 
issued until they are practically in operation, and the Law 
Society, to say nothing of the Bar Council, might reasonably 
make a representation on the subject.. By the new order 
several increases are made. For instance, the. fee on sealing a 
writ of summons, which was increased from 10 s, to 14 in 1920 
‘has been further raised to 14 10 s,, and the fee on sealing an 
originating summons—except (a) under the Solicitors Act, 
1843, for delivery of a bill of costs, (b) for a writ of Habeas 
Corpus in respect of an.infant, and (c) for bail has been simi. 
larly increased ; while the fee on filing a notice of appeal, if 
the appeal be entered in the final-list, has been raised from 
2£ to 5&., the fee in the case of an interlocutory, appeals re- 
maining the former figure. These instances need not be 
added to ; copiés of the order, with é¢ts voluminous schedule 
are procurable at the Stationary Office for a few pence, It is, 
however, important to notice that the order does not apply, t to 
(1) Non-contentious Probate Business ; (2) any appealpin 
Bankruptcy ; (3) any proceeding in the Lunacy or Companies 
Winding-up Departments of the Supreme Court ; (4) the en-, 
rolment of any document; (5) any aciminal Sroceeding 
(except any on the Crown Side of the King’s Bench Divi- 
sion to ‘which the scale contained in the schedule is appli- 
cable ; (6) any proceeding by any sheriff, under sheriff, deputy 
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sheriff, or other officer of the sheriff. To these increases 
-in the Supremg Court fees no reasonable objection can be urg- 
ed. It is, of course, ridiculous for anybody to suggest that 
litigants should pay their way. A man who secures an authori- 
tative ‘interpretation of an Act of Parliament renders more than 

z a Service to himself, The administration of justice is, indeed, 

“one of the chief functions of the state, But the deficit on the 
High- Court, owing largely to the increased salaries of the 
officials, has been growing. During “the past financial year it 
grew from £223,000 to £350,000. A large part of that-deficit, it 
is true, is attributable tothe Crown work of the Judges and: the 
officials, Nevertheless, litigants are -further -from paying their 
way than ever they were, and they cannot.complain, in view of 
the increased cost of all other services, if they are required to 
-pay higher fees for some of the work that is done for them in 
the Court.. oS MES , Wa 
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Lord Soe pain’ loses bythe ‘death of ‘Lord Aa 

not only one of its great statesmen, but that rarer product’ with 

- us, a great jurist. As a young man, he revived, from the ` Chai 
of the Regius Professor of Civil Law at Oxford, the Scientific 

` study of comparative jurisprudence, which had for an age been 
‘in abeyance, and when he delivered his ‘expiring swan song, ’. 
‘as he called his valedictory lecture on. his resignation of the 
Chair twenty-two years later, he had not only placed the course 
of legal studies and the University.on'a firm footing, but had 
removed from England the reproach of isolation from. the 
general current of European thought and practice. “Politics 
“claimed him, but never wholly, and in truth they filled buf a 
fragment of his singulary variéd career. He won for himself a 
“great academic reputation which extended to the four quarters 
of the globe, but for hise country he did a greater service by 
raising ‘abroad the respect for our jurisprudence as well as for 
oyr - -constitution, ‘He was one of the very small’ group “of 
‘Epglish jurists who arg held in high honour by the scholers of 
‘the: gontihent. Our debt to him is great, and will continue to 
increase as time passes and the effect of his life’s work becomes 
g more mafiifest. He had the prescience which goes with the 
man of thought, and for'all readers of his works -he. fulfilled- 
Emerson's test: And life was; larger than before.” ' ~ [lbid] 
R T 28-1-22 
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BOOK REVIEWS. , x 
Introduction of the Civil Procedure Cade by NNAGENDRANATH 
GHOSE, 1920. 
We welcome the sublteadion of this stall book which 
brings together all the more important rules of pr ocessual law 


as enacted in the Code of,, Civil Procedure in'a form ’which 


would be easily intelligible to the student-of law andthe begin-* 


„nerin the profession. This work has a parallel in Blake Odgers, 
‘book on ‘Pleadings and Procedure regarding the English rules. 
.This work will undoubtedly enable the student to have an idea 


of the Civil Procedure Code before he enters ‘on.a detailed 


‘study of its provisions. The book deals in 15 chapters with 


the subject of Indian Procedure in a manner not following 
closely the order of the Civil Procedure! Code but in the natural 
order of the subjects themselves dealt with: References are 


given wherever possible to the leading decisions in.India and 


u 


England and there is also a subject index and an index of 
cases, We have every hope that this work will be found highly 
useful to the students preparing for the law examinations and 
to the beginners at the bar. | - 





The Burma Law Journal, 

This is a monthly journal giving reports of the cases aet 
` ded by the Chief Court of Lower Burma and by the Judicial 
Committee of the Privy Council, We are in receipt of the 
first part of the. first volume of the journal, The headnotes to 
the cases bring out very clearly and accurately the points of 
law decided by the Court and the prior decisions which have 
judicially noticed are referred to.appropriately under the head- 
note. We would wish the facts of the cases to be _ given in at 
‘cast some cases where they might not appear fully i in the judg- 
ments themselves and where they may be necessary for fully 
appreciating the questions of law decided and the limitations 
of the rtiles of law laid down by the judges. There is à supple- 
ment to the part which gives a digest of therulings of Indian 
High Courts. We are sure that this hew periodical will be 
_found useful to the profession and to the Bench, especially, as 
“we understand, the Burma Law Times has ceased publication ° 
` We wish this new venture in legal journalism, every success in 
“the field of law. 


od 
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ARS AND DEPENDENT DECREES. 


` Shama Purshad’s Case. l 
` The phrase e and dependent decrees’, about 
which much conflict has arisen, first occurs in the judgment of 
the Privy Council in. Shama Purshad Roy Chowdery v. Hurro 
Purshad Roy Cliowdery 1, The facts of that case, relevant to 
the following discussion, are these :— l 
Doorga and Tara (predecessors-in-title of Shama.and Hurro) 
settled their disputes asto a certain sum due to their deceased 
uncle's estate by a compromise according to which Tara became 
entitled to'a six-anna share of the Bond debt. In July 1829 
Doorga obtained a decree against the debtor for theBond amount 
An appeal from this decree was eventually compromised, the 
debtor agreeing to pay a certain sum by the middle of May 
1834; but he did not pay as stipulated. In 1835 Tara institu- 
ted a suit against Doorga for his six-anna share of the debt 
and the interest thereon until 1821 ; and by the plaint in this 
suit, Tara reserved to himself liberty to bring another suit for 
his share of the interest on the Bond debt from 1821 to 1829. 
The first suit of Tara was decreed in the courts in India and 
went up in appeal to the Privy Council. Pending the. appeal, 
Tara brought his second suit for the interest from 1821 to 1829, 
and succeeded in obtaining and executing decrees for the sum 
claimed by him. From these decrees there were no appeals to 
the Privy Council. Subsequent to this event,. the Privy 
Council reversed the decision of the Suddar Dewanny ‘Adawlut in | 
the,first suit of Tgra, declaring that Doorga was liable to Tara 
fosa six-anna share, not of the whole Bond debt and interest, 
but anly, of what he had received, or might thereafter receive, 
or might have recovered without wilful default, from the 
"debtor, And the Committee further required ‘the. Sudder 
Dewanny Adawlut to ‘ascertain, carry out, and enforce the 








1. (1865) 10 Moo 1. A. 203 at 212. 
J—8 
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rights and liabilities of the parties as above declared.’ Failing 
in his attempts to have the second decree against him reviewed” 
in the light of this Order, Doorga brought the present suit 
against Tara for the sum he had paid himeand interest and 
costs, The courts in India dismissed the suit on the* ground 
that, as the decree in Tara’s second suit had become final ana 
was still subsisting, a new suit on the same matter was barred,” 
Doorga appealed to the Privy Council. 

Their Lordships of the Judicial Committee, in holding that 
there was no bar, point out that Tara was rightfully entitled to 
recover the sums in dispute at the times when the decrees in 
his second suit were made, as there were no appeals against 
them ; but they hold that these decrées (of the courts in India) 
must be considered to have been superseded by the judgment 
and order in the appeal to their Lordships in Tara’s first suit. 
‘It was plainly intended by the Order that all the rights and 
liabilities of the parties should be dealt with under it, and it 
would be in contravention of the order to permit the decrees 
obtainéd by Tara Purshad pending the appeal on which it.was 
inade to interfere with this purpose. Moreover, their, Lord- 
ships go on to observe “ the decrees now under appeal rest on 
precisely the same cause of suit as the original decree which was 
reversed by the order of her Majesty in Council. The plaint in 
the case on which the original decree was recovered describes 
the interest recovered by the decrees under appeal as part of 
the same cause of suit, separated only for the convenience of 
Tara Purshad, and the decrees under appeal, therefore, were 
mere subordinate and dependent decrees, and their Lordships ` 
do not think that these decrees can be held to have remained ` 
in force when the decree on which they were dependent had 
been reversed” 1, This last sentence, describing as it does the 
two suits of Tafa as arising out of one and the same cause 
of action, gives the real basis of the Privy Council's decision 
in this case, ‘This provision in Her Majesty’s Order in Coun- 
cil gave power to the Sudder Dewanny Adafvlut to deal sùm- 
marily with the rights and liabilities of the parties, but it could 
not, in their Lordships’ opinion, take away any right$ which 
the law would a to Doorga Purshad wa of that” 
power’ 2, 


1,” (1865) 10 Moo. I. A. 203 at 212. 2. Ibid, at 213, 
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The circumstances of this case were peculiar to the fifties 
* ofjthe last century, Had the Code-of Civil Procedure been 
passed then, Tara would not have been permitted in the first 
instance to split tp his claim against Doorga into two parts, 
to reserve to himself the right to vex the defendant with two 
sets of proceedings on the same cause of action (S. 7 of the 
Code of 1859, Ss, 42-43 of the Code of 1882, O, lI, Rr. 1-2 of 
- the Code 0fi1908,) His omission to sue in 1835, for his 
share of the interest from; 1821 to 1829 along with the 
capital and the. interest up to the former date, would 
have led to "the consequence of his being debarred from 
_ suing for it at any time at all. For a case very much in 
point, see Muhammad Hafiz v, Mirza Muhammad Zakariya 1 
But the fact remains that the Privy Council treated the decrees 
of the Indian courts in the two suits of Tara as one and their 
order on appeal from the decree in one of.the suits as having 
ispso facto superseded the decree in the other, In effect, they 
held that a decree properly passed by a.competent court may 
be superseded by’some ulterior proceeding, though such pro- 
ceeding is not an appeal from the decree complained of, nor a 
revision, nor a review, nor an application to amend, nor a suit 
to set it aside-on the ground of fraud, etc,,—indeed, none of 
the usual and well-known modes of vacating a decree. 


A dictum of so starling and far-reaching a significance 
might. well have been "deemed obsolete because of the enact- 
ment of the Civil Procedure Code; especially asthere is no 
corresponding doctrine in English law. ? But it was not so held, 
and the dictum was applied to a class of cases essentially dis- 
tinct from, though analogous to the case in 10 Moo. L A. 203. 


To take a typical 
"Illustration, 


‘ei sues B, bis tenant, for rent at an enbanced rate for the year 1919. B 
degjes his liability to pay enpanced rent., A obtains a decree, and B appeals. 
Next year, p¢hding this appeal, A brings ano'her suit against B, again for-rent at the 
higher rate. but for the year 1920 which has since fallen due ; aud- he gets a 


a, 








. 
1. (1921) 26 C W, N. 297 (P. C.) 
2. See Marriot v. Hampton, 2 Sm. L. C. 421 (11th Edn.) ; Poulton v Anini 
table Cover and Boiler Block Company, (1908) 2 Ch. 430, C. A.‘ 


å 
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decree on the strength of the decree of the same court in his first suit From this 
second decree B does not appeal. When the second decree has become final by 
lapse of the time prescribed for appeal, the appellate court delivers Judgment in 
the appeal from the first decree, reversing it, Mow is the decree in the second 
suit affected ? . z 


We shall scrutinise every aspect of this case, tésting it 
with reference to the various provisions of the Code of Civil 
Procédure;-so as to discover how it cameto pass that two 
contradictory decrees, both final, both between the same parties 
and on the same facts, could be simultaneously subsisting. - 


2. Stay of Suit. 


Firstly, B ought to have got the second suit of A` stayed 
pending the appeal in the first suit. S. 10 of the present 
Code ! is clear. Besides the other.conditions of that section 
being satisfied, the matter directly and substantially in issue in 
the appeal and in the second suit is the same, It is. this, 
whether B is liable to pay enhanced rent ? The cause of ‘action 
is different in the two suits, though similar, being the tenancy 
` for different years,.1919 and 1920... The relief sought is diffe- 
rent, being the. rent for two: different periods. So also the 
subject matter of the two Suits is different, being two separate 
sums of money. But the liability to pay enhanced rent is the 
matter really in dispute ; and there is therefore the. identity of 
matter in issuerequired by S. 10. The corresponding S. {2 ‘in 
the old Code 2, required the relief claimed in the two suits should 
also be the same for compelling a court to stay the trial of 
the subsequently instituted suit; this limitation -has been re- 


moved now. The leading case under the old Code is’ Bala-. 


kishan v. Kishan Lal 3, As Mahmood, J., points out in that 
case, 4 S. 12 of the old Code merely prevented ‘ Courts of con- 
current jurisdiction from simultaneously entertaining and ad- 


judicating upon,two parallel litigations in respect of the same 


cause of action, the same -subject-matter and the same relief’. 
It was not enough if the issue was the same; and this was the 
difference between this section and thee Res judiceéta 
section (13) in the old Code. ` ` : : ? 


“1. The Code of Civil Procedure, Act V of 1908. _ 
2. Act KIV of 1882. 

34 (1888)-1; L, R. 11 All. 148. ; 
4, Ibid, at 155. 
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The omission of the words ‘for the same relief’ in S: 10 
“cf the new Code, it i$ submitted, removes this difference. There 
are three cases ih which this point “has come up for decision 
after 1908. In the first, Bepin v. Jogendra 1 the Calcutta High 
Court ‘dre of opinion that the expression “the matter in 
issue ” has reference to the entire subject in controversy bet- 
Ween the parties 2. They appear to overlosk the difference 
in language introduced in S. 10 of the new Code; indeed, 
one of the sentences in the judgment is almost the same as 
Justice Mahmood’s : ‘The object of the section (10) is to pre- 
vent courts of concurrent jurisdiction from simultaneously 
trying two parallel suits in respect of the same matter in 
issue. This case is followed by the Patna High Court 
in Mahara Kesho Prasad Singh v. Shiva Saran Lall Mullick, J., 
considers the effect of the change in the language of S. 10 of the 
present Code, The learned judge expresses the opinion that no 
intention of the legislature can be read into the omission of the 
words ‘for the same relief’ to overrule the view previously held 
and to enable the court to stay the trial of a subsequent suit if 
the right or title to relief (and not the relief merely) is under 
adjudication in a previously instituted suit.. But he does not 
give any reason for his opinion, except that itis consistent with 
the above-mentioned decision of the Calcutta High Court, The 
third decision, of the Allahabad High Court, takes the contrary, 
and, it is submitted, the correct view. In Wahid-un-nissa 
Bibi v. Zamin Ali Shah 4, the court held that S. 10 applied 
although the two suits were for entirely different reliefs arising 
on different causes of action. i - 


. Supposing that B could have applied to have the second 
suit against him by A (in our illustration above) stayed pending 
the appeal in the first but failed to do so, what,becomeș of the 
subsequent proceedings in the second. suit ? They are valid 
and not void. S. 10 lays down a principle of procedure, 
inttmded for thes convenience of parties and to avoid in- 
coħsistent decrees on tht same matters in issue ; but it does 
not involve any question of jurisdiction. A decree passed in 
he second suit, if otherwise good, is not vitiated by the fact 


1, (1916) 24 C. L. J. 514. - 2. ` Ibid, at 516. ° ; 
3. (1919) 4 Pat. L. J. 557. 4. (1920) J. L. R. 42 All. 290; 


A 
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that the provisions of S. 16 are contravened. See Sheopat Rai 
v, Warakchand 1, p ° pe 

Before passing from our considetation of S. 10 we may 
note that it prohibits the trial, but not the institution, of suits 
involving the same matters in issue, To adopt the words of 
the Bombay High Court in a case under the old Code, Nema- 
gauda v. Paresha 2, the provision as to stay is merely intendetl 
to secure general convenience ; it cannot be construed as dis- 
pensing with the institution of a suit within the proper time 
when the law expressly requries such institution. The old 
Code said : ‘the Court shall not try’ etc ; the new Code is still 
more explicit: ‘No Court shall proceed with the trial of’ etc. 
It is necessary to point this out here, for there has been mis- 
apprehension as to the exact scope of this section. Mahmood, 
J., said in. Balkishan's case 3, ‘And I may add that it would be 
a most unsatisfactory rule of law to hold that the pendency of a 
litigation connected. with the rent, malikana, or any other 
demand for-one year should bar a suit for a subsequent year ; 
for if-such were the rule. the prolongation of the earlier litiga- 
tion might result in barring the later suit by lapse of the 
limitation period’. Perfectly so ; but, only. S. 10 prohibits the 
trial, and not the institution of suits ; and limitation ceases to 
run as soon as a suit is instituted. We shall find this error 
repeated in later cases. See observations of Wallis, C. J., in 
Sri Raja-Bomma Devara Venkata Narasimha Naidu v, Rani 
Venkatappayya 4. 

In our Illustration, we assumed that A’s first suit was 
pending in appeal. The section (10) will clearly apply whether 
it was pending in the court of first instance, or in appeal in any 
appellate court. Suppose A’s second suit instituted ‘after his 
first suit was decreed in the first court, but before he had filed 
an appéal. Evtn then the second snit must be stayed either 
until the time for appeal from the decree in the first suit expires 
or until the appeal. if any, is finally disposed of by the court, of 
last instance, For a matter is lis pendens even after a detpee 
is given and no appeal is filed, until the prescribed -time for 
filing an appeal elapses : See Setiappa Goundan v. i Muthia 

73. (1918) 46 Ind. Cas, 419, = : ` 
2. (1897) I. L. R. 22 Bom. 640 at 645. 


3. (1888) I. L. R. 11 All, 148 at 155. 
4. (1919) 37 M. L. J. 591 at 594, 
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Goundan 1, Dinonath Ghose v, Shama Bibi 2, and the cases noted 
° therein, 
Ya 3.0 Res Sub Judice. ; 

A’s second sutt not having been stayed, it proceeds to the 
stage of judgment, The Court gives him a decree on the 
strengih.of its decree in the first suit, from which an appeal is 
pending. What provision of law authorises it to do so? . 

A decree can be given on the strength of another, only in 
three cases : (1) where the parties consent it should be so 
which is not the case in our Illustration ; (2) where reliance 
is placed on the first decree as an authority on a point of law; 
(3) where the first decree operates as Res judicata. Here the 
decree in A’s first suit is not relied on as an authority on a 
point of law. Even if it was, no one would call the second 
decree ‘dependent and subordinate’ for following precedent, In 
that case all the decisions of Courts following the English sys- 
tem of jurisprudence would become ' dependent ’ decisions, It 
is only- necessary to state this to see at once that no such con- 

clusion was meant by the Privy Council in its jedement in 
Shama Purshad's case. 

The third-alternative is that the court ap Bit ETA 
considered itself bound by its own decision in A’s frst suit. 
For B was activeiy contesting his liability in .both the suits, 
and no consent could be implied. Ifthe court thought that 
its decision in the first suit on the question of B's liability to 
pay enhanced rent forced it to pass a decree in the second suit 
also in the same terins, it was in error. 

‘For it is well understood that an appeal destroys the 
finality of a decision. Mahmood, J., has explained this at 
length in Balkishen v. Kishen Lall 3, The Privy Council have 
expressed the same view ; Sheosagar Singh v. Sitaram Singh 4, 
approved i in the more recent case, Abdullah Ashgar Ali Khan v. 
Ganesh Dass 5, Apart from case law, the section itself is clear 
(S. 11 of the Code of 1908, S. 13 of the Code of 1882)..So that, 
thé*decree in A’sesecond suit is one passed on a wrong view of 
thé law as,to the rule of*Res judicata, and as such an erroneous 

1. (1908) 1. L. R. 31 Mad, 268, 
2 (1900) 1. D. R. 28 Cal, 23, 
3. (1888) I. L. R. 11 All. 148, 
4 


. (1897) I. L. R. 24 Cal. 616, at 626 P. C. 
Se (1917) I. L, R.45 Cal, 412. at 449, P,C. 
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decree, Even an erroneous decree becomes final if not 
appealed from ; otherwise litigation will never be at an end. ° 

If, istedad of the appeal from the decree‘in A's first suit 
being pending at the time of the final heaving in the second 
suit, the decree in the first suit had just been passed "and no 
appeal had yet been filed therefrom, still it would not have 
offered a basis for the application of the rule of Res judicate, 
As we pointed out above in connection with S. 10, C. P, C., so 
here also a matter is not said to be finally decided until the 
time for appeal has elapsed ; and until then the decision can- 
not operate as Res judicata, see Chengalvala Gurraju v. Mada- 
pathy Venkateswara Row 1, Whatever doubts 2, might have 
existed under the last sentence 3, of Explanation IV to S. 13 of 
the old Code, there can be none now as the sentence has been 
omitted. If on the other hand, there was no appeal at all from 
the decision in A’s first suit, there would be no ` appellate deci- 
sion inconsistent with that in A’s second suit, and there would 
be no difficulties to solve either, 

The only proper course for the Court deciding A’s second 
suit, in the circumstances given in the Illustration, would have 
been to go into the merits and give judgment accordingly. If 
this had been done there would have been no ‘dependent’, 
decree left to shift for itself on the reversal of the main decree, 


4, Res Judicata, 


Right or wrong, the court of first instance passes a decree 
in A’s second suit as mentioned in the Illustration, No appeal 
is preferred from it, and it becomes final. What is its effect 
on the pending appeal in 4’s first suit? 

If it is brought to the notice ofthe appellate court, the latter 
must decide either that the second decree must be given effect 
to on the principle of Res judicata, or that, in the circum- 
stances, such will not be its effect. ff it is not brought to the 
notice of the Appellate Court, the latter will decide the appeal 
on the merits, A reversal of the first decrece will be impe§si- 
ble, if the second decree pending the ‘appeal from the firgt is is 
treated as Res judicata. l s 











1. ` (1916) 30 M_L. J. 379. . | £ 

2. See Balkrishan v. Kishan Lal, (1888) I. L. R., 11 All. 148 at 158, 
3, The sentence ran: ‘ Adecision liable to appeal may be final within the 
meaning of the section until the appeal is made: Expl. IV S ,,13 Act XIV of 1882. 


A 
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Whether this can be done ? The doctrine of Res judicatå 
applies to appeals as well as to suits. Mahmood, J., in Bal- 
kishan v. Kishan*Lal 1 applied the rule and disposed of an ap- 
peal accordingly. The only case in which’a contrary view has 
been taken appears to be Abdul Majid v, Jew Narain Mahlo 2 
` decided by the Calcutta High Court in the same year. They 
said that the Res judicata section contemplates atrial by an 
original Court only. “But this view has not been adopted 
either by the Calcutta High Court in later cases, or by the 
other High Courts., In Midnapore Zemindary Cc. Ld. v, Nitya 
Kali Dasi 5 the former High Court said: ‘On behalf of the res- 
pondents, reliance has been placed upon the observation in the 
case of Abdul Majid v, Jew Narain Makto2in support of the 
argument- that the doctrine of Res judicata applies only to 
courts of first instance. In our opinion this view is unsound 
and is not supported by the language either of S, 13 of the 
Code of 1882 or of S. 11 of the Code of 1908, We are in full 
agreement with the conclusion reached by Mr. Justice Mah- 
mood in Balkishan v, Kishan Lal} and are not prepared to 
accept the dictum in Abdul Majid v, Jew Narain Mahto 2, We 
are further of opinion that the changes introduced into S. 11 
of the Code of 1908, do not affect the validity of that decision.’ 
The view that the rule of Res judicata is applicable to all stages 
of a suit till it is finally terminated has been followed in Guri 
rajammah v, Venkatakrishnama Chetti +, For another case. of 
the Madras High Court dissenting from Abdul Majid’s ? case, 
see Gaddan Paramasiwiudn v. Mulakala Subbanna 5. 


Nor is it an objection that the second decree was in a suit 
instituted subsequent to the suit in which the appeal was pending. 
For it is the date of fhe final judgment which is pleaded as 
barring a suit or appeal that'must be taken into consideration, 
‘If this is not done,’ observed Mahmood, J. in Balkishan v. Kis- 
han Lal, it seems to me that the évil against which res judicata 
aimsewould not be removed and the doctrine itself would be ` 
À, po 2 

1. (1888) 1. L. R. 11 All, 148. 
2, (1888) I. L. R. 16 Cal, 233. 
3. (1914) 24 Ind. Cas, 243 at 244. 
4. (1901) 1. L. R., 24 Mad, 350. 
6. (1919) M. W. N, 455. 
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defeated.’ For another case before the enactment of the new 
Code, see Gururajammah v. Venkatakrislmama Chetti 1, The 
difficulty has now been removed by hé addition of Explana- 

tion I 2 to S. 11 of the present Code. ; 

The real difficulty which confronts us is this: how can a 
decree which is made on the strength of a former decree bar 
an appeal from such former decree? H has been already at- 
tempted to show that to pass a decree’ on the strength of 
another which has not become final is not a procedure war- 
ranted by the Code. But, however, we have to answer the 
question which arises when it has been so done, There are 
no reported cases where the point has been raised in this parti- 
cular form; but a consideration of the following class of cases 
will be of material aid in arriving at a solution. 


In the first case, Panchanada Velan v, Vaithinatha Sas- 
trial 3, a Full Bench of the Madras High Court held that, where 
cross-suits between the same parties on the same facts were 
tried together and judgment was given onthe same day but 
separate decrees were drawn up and an appeal was preferred 
against one of the decrees alone, the unappealed decree did 
not operate as a bar so as to preclude the Appellate Court from 
dealing with the decree appealed against. The judgment in 
this case is a short concurrent opinion. The court . appears to 
have considered the plea of Res judicata technically tena- 
ble ; but say 4 ‘It would lead to startling results if we were to 
hold that an Appellate Tribunal is precluded from dealing with 
a question which comes before it on appeal because an in: 
ferior court, upon the same facts, but in a case other than the 
case under appeal, had given a decision which had not been 
appealed against, at the same time as the decision in the case 
under appeal.’ What these startling results would be is not 
further elucidated. The Court 5 ‘think Abdul Majid v. Narain 
Mahto © was rightly decided.’ If then the reason of the Full 
Bench ruling was that Res judicata did not apply to Appellate 
courts, it must be now deemed overruled “(see supra) * The 





1, (1901) I. L, R. 24 Mad, 350. Poe 
2. ‘ The expression “former suit” shall denote a suit which has been decided 


prior to the suit in question whether or not it was instituted prior thereto. ’ . 
3. (1905) I. L. R., 29 Mad. 333, (F. B.) 
4. Ibid. at 335. . 5. Ibid, at 336. 


6. (1888) I. L.R., 16 Cal. 253, 
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motive or the excuse of the ruling is given atp. 335 of the 
report. There the court,say that if the appeal was successful, 

the appellate decree would _have the effect of superseding 

the decree not appedled against ; and reference is made to 

Jogesh Chander Dutt v. Kalichurn Dutt}, This question of 

supersession will be considered. further down, but we may say 

the point is far from settled. 


The next case, Mariammnissa Bibiv, Joynab Bibi 2, is from 
the Calcutta High Court. There two judges took the same 
view as the Madras High Court, but the third, Rampini, J., 
dissented, The latter’s answer to the reasoning of the court 
in Abdul Majid v, Jew Narain Mahto $ which he declares was 
wrongly decided, does seem conclusive. The reason 4 given 
by the other two judges, Harrington, J., and Ghose, C. J., that 
it would lead to an anomaly to say that, where one judgment 
disposes of one issue, which has been raised in two suits, the 
party against whom the issue is decided cannot question the 
judgment, unless he files two appeals against it, is no reason 
at all. The anomaly would be no greater than that, if the 
decree appealed from was reversed, there should be two in- 
consistent decrees of competent courts, both final, on the same 
issue and between the same parties. 


The Allahabad High Court, after considering both these 
cases, has preferred to agree wilh Rampini, J. A Full Bench 
of that court held, in a case precisely like the two above, that 
the appeal from one decree was barred because of the unap- 
pealed decree, though both the decrees were supported by one 
and the same judgment, both the cross-suits having been tried 
together ; Zaharia v. Debia * Stanley, C. J, at p.58, quotes 
and adopts Mr, Justice Rampini’s judgment in Mariamnissa 
Bibi v, Joynab Bibi 2, Referring to the passagee above quoted 
from the Madras Full Bench case, “He says: ‘An appellate 
court is bound to apply the rule of res judicata even though 

. e — 





., x E ° 6 
1. (1877) š. L. R., 3 Cal. 30, F. B. 
2. 11906) I, L. R., 33 Cal. 1101. 
e 3. (1888) L. L. R., 16 Cal. 233. 
4. (1906) L L. R., 33 Cal. 1101 at 1109 an] 1417 respectively. 
5. (1910) I. L. R., 33 AN-51, F. B. 
6. (1906) 1..L, Ru 29 Mad. 333, F. B, at 335, 
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the decision is the decision of an inferior court, provided that 
the court was competent to decide the case,” At p. 60 of thé 
Report, the learned Chief Justice remarks: “A decree, unless 

. it bea decree which is a nullity by reasom of, for example, 
fraud, cannot be superseded except it be upon appeal in the 
regular course. This being -so, if we acceded to the argument 
addressed to us, we should have two inconsistent decrees én 
the files of the court. This would be a most serious anomaly, 
and in execution proceedings would cause a complete impasse’. 
Chamier, J., observes in this case at p, 60. ‘The Code of Civil 
Procedure requires a separate judgment and decree for each 
suit or appeal and two or more decrees cannot be challenged 
by one appeal.’ 

In answer to the argument in favour of the Madras and 
the Calcutta view that the second decree is supported by the 
same judgment as the decree appealed from is, and that this 
judgment is itself under appeal, it may be mentioned that, under 
Code of Civil Procedure, appeals are from decrees and not from 
judgments, 

It is true that Courts have inherent power to consolidate 
suits and appeals : Hukum Chund Boid v. Kamalanand Singh! , 
and this power has been expressly reserved by S, 151 of the 
present Code. But in the classof cases just considered, the 
couris did not consolidate ; on the other hand, they passed 
different decrees ; if the different suits had been consolidated 
and disposed of by a single decree, it would have made all the 

- difference in the world as to the nature: of these cases, See the 
undernoted case 2; where a joint appeal from two separate 
decrees was held incompetent in the absence of an order for 
consolidation. . 

The view of the Allababad High Court has been ' followed 
by the LahoresHigh Court : Mahomed Jan v. Dulichand3 , by 
the Burma Chief Court : Raman Chetity v, Mutuveerappa 
Chetty 4, by the Oudh Judicial Commissioner's Court : Lalta 
Prasad v. Bahor-un-nissa 5 , though in this Base the unapbgal- 
ed decree was one from which® no appeal lay. Of course it" "has 
uniformly been the law.in the Allahabad Courts.. N 


1. (1905p 1. L. R,33 Cal 927 ut 932, . 
2. (1914) Rakhal Chandra Tewari v. Manmotha Nath Milter, 43 Ind. Cas. 











3. (1921) 3 Lah. L. J. 473, ; 
4, (1910) 17 Ind. Cas. 369. 5. (1911) bind, Cas. 321, 
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To apply this discussion to the facts of our Illustration : 
There, there are two judgments and two decrees, The judg- 
ment in the setond sui however, simply.adopts the findings 
in that in the first as to the tenant B’s liability. Still this case 
is not $o extreme.as the class of decisions noted above, where 
there is only one judgment but two decrees. In our Illustra- 
dion, at the worst, the judgment in the second is but wrong ; in 
the class of cases (of cross suits), if the judgment is taken with 
one decree, the decree in the other suit has no judgment at 
all. So we can apply the result of our investigation to the 
facts of the Illustration without the least hesitancy. It is sub- 
mitted that the Allahabad view governs the case, as being in 
consonance with general principles, and as the reasons given 
for the contrary view fail; and therefore the decree in A’s 
second suit must bar B’s appeal from the decreein the first 


` suit. - 


Supposing, however, that the appellate court does not 
share this view and holds that there is no Res Judicata ; or 
that the decree and in A’s second suit is not pleaded as bar- 
ring the appeal in the first suit, either through inadverténce or 
because of a misapprehension of the law. The decree of the 
Appellate Court will still he valid, whether right or wrong; and 
if not appealed against, or if no appeal lies from it, it will be 
binding on the parties. For, as in the case of Stay of suit, the 
rule of Resjudicata is only arule of procedure 1, or, at best, 
of estoppel. It does not affect the jurisdiction of a court and 
a decree passed ignoring it or contravening its provisions will 
be incorrect but not void. As Krishnan, J., observed in Rajah 
of Ramnad v. Ramanathaswami 2, ‘1 do not think that the 
section (11 of the C. P. Code) deals with any question of juris- 


‘diction, as it does not affect the cognisability gf suits but only 


their trial or the trial of issues in them. Though worded as if 
the Court is prevented from doing certain things we must 
gither the nature of this rule from the section as a whole, when 
itWwill be clear that it if in reality a rule of personal estoppel, of 
the natare of an estoppel by record in English law’, 








[j 
cL (1888) I. L. R, 11 All. 148 at 153, where Mahmood, J., says. itis not a 
rule of estoppel but simplyea rule of procedure, 


2. (1920) I. L. R., 44 Mad 514 at 523, 


Fi 
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In the result, we have two valid and inconsistent decrees, 
viz, that in the appeal in A's first suit against him and that in 
his second suit in his favour, 


5. Estoppel Against Estoppel, s 


Lord Coke said, Estoppel against estoppel setteth the 
matter at large 1 , and the dictum has been repeated in all sub- 
sequent text books. But it is very doubtful if the doctrine is 
true of estoppels by record (i. e., by judgment). It has no- 
where been clearly laid down in decided cases; and there is at 
least one English case where itis negatived. In Poulton v, 
Adjustable Cover and Boiler Block Company: 2, Parker, J., said 
after considering certain decisions, ‘So that it appears to me there 
is no real authority as to the effect of an estoppel upon an 
estoppel, as it is called. Itis true that text-books apparently do 
suggest that, where that state of affairs does exist, the matter 
may be at large. . . . . I think ]am_ not justified in de- 
ciding that 1 ought to apply a principle for which I can find no 
authority.’ In this case it was argued that a subsequent decree 
would revoke a prior one which was inconsistent; of which 
more hereafter. 


The usual meaning ascribed to the principle is that in pro- 
ceedings subsequent to both estoppels, neither binds the parties: 
So far as the principle of Res judicata goes, it has been clearly 
laid down herein India, that the later decree should prevail 
and bind the parties in all posterior litigation. See per Chand- 
avarkar, J; ın Shankar Vishnu Gokhale v, Raghunath Bari 
Dharap 3. The Madras High Court said in Motluri Seshayya v. 
Sri Rajah Venkatadri Appa Row 4, ‘The tenants plead that 
there being two conflicting judgments neither of them could be 
pleaded as Res judicata andthe court in the present suit was > 
bound to try the issue and come to a° conclusion on the evi- 
dence which may be placed before it. We think that, on prin- 
ciple, in case of judgments inter partes the later ddjudicatign 
should be taken as superseding the earlies. . . . . It mua 
be remembered that the plea of res judicata is one which does 





l. See 2 Sm, L. C., 750, 11th Edn. è 
2.: [1908] 2 Ch. 430, C. A., at 435. 

3. (1912) 17 Ind. Cas. 205. 

4. (1916) 31 M. L. J. 219 at 220. 
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not affect the jurisdiction of the Court, but is a plea in bar of a 
trial of a suit or anïssue as the case may be, which a party is 
at liberty to waive f.. . . On principle it is impossible 
to make a distinction where the plea is omitted to be taken by 
accident or mistake and where it is omitted to be taken by 
design.’ After referring to Poullon’s case 1, the Court goes on 
‘to say 2, ‘It must be remembered that though former adiudica- 
tions are classified under the category of estoppels by English 
text writers, the basis of the doctrine is different from true 
estoppel.’ This case has been followed in Appia Rukmani 
Ammal v, Kuttuvava Narasimha Iyer 3, 


In our illustration, therefore, the decree in B’s appeal, 
being later than the decree in A’s second suit, will prevail as 
regards subsequent rent suits which raisethe question of B’s 
liability lo pay at an enhanced rate to A. And the appellate 
decree in B's appeal will be valid notwithstanding it is passed 
while a final decree in A’s second suit is subsisting, The 


only question now is, what becomies of the decree in the second 
suit ? 


It has been laid down in some cases that this de- 
cree can be reviewed in the light of the subsequent appellate 
decree, These cases proceed on the footing that it does not, 
because of the reversal of the first decree on which the judg- 
ment supporting it purports to be based, ipso facto become void ; 
for, if it did, there would be no second decree subsisting to 
be reviewed, Other cases lay down the extreme proposition 
that it is so superseded without other act or formality. We 
shall now consider these two sets of cases in order ; and, of 
course, the cases contra too. 


6. Review, 


In an early Bombay gase, Waghela Raisangji Shivasangji v. 
Shaik Masludin 4, where the facts were similar to those in our 
Illustration, the court held that the subsequent appellate 
detision was ‘new and important matter’ within the meaning ` 
of Ss, 623 and 624 of the Code of 1882 (now S, 114, and O. 47, 
R. 1 of the Code of 1908), and that therefore a review of the 

1. (1903) 2 Ch. 430, C. A. 
(1916) 31 M. L. J, 219 at 221. 


(1921) 4L M. L, J. SL, per Sadasiva Iyer, J., at 56-57. 
(1888) I. L. R., 13 Bom, 330. 
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setond decree could be granted, Paraphrasing these words in 
the Code, Birdwood, J., said : It (the decision of the Appellate ° 
Court reversing the decree on which the ‘decree*now sought to 
be reviewed was based) was new matter, for it was not in 
existence in April, 1883 (when the second decree was passed), 
. and it was certainly most important matter in the litigation 
. between the parties.’ This decision was followed by the Alla-* 
habad High Court in Ram Lal v. Kalka Prasad 1, as they could 
“not find the view taken by the Bombay High Court has been 
Eisapprowee of or dissented from by any of the other High 
Courts.’ 


The attention of their Lordships of the Allahabad High 
Court in the above cast does not appear to have been called to 
the decision of the Privy Council in Kotaghiri Venkata Sub- 
bamma Rao v. Vellanki Venkatarama Rao 2, This was a case of 
amendment of a decree because of the subsequent coming into 

‘existence of an important matter, But the remarks of the 
Judicial Committe at p. 10 of the Report are expressly made 
applicable to both amendments by way of review and otherwise. 

' Referring to the order of amendment of the High Court, their 
Lordships say : ‘It is not easy to understand what jurisdiction 

the High Court supposed themselves to have to amend their 
decrees in this manner, So far as their Lordships are aware the 

High Court has no power to alter its own decrees except under 

the provisions of either S. 206 (S. 152 and 0.20, R. 6 of the 

Code of 1908) or S, 623 (S. 114 and O. 47, R. 1 of.the Code of 
1908) of the Civil Procedure Code, and neither of these sections 

authorise such an.amendment as was made by the Court, 

. . In the opinion of their Lordships, the ground of amend- 
ment must at any rate be something which existed at the date 
of the decree, and the section does not authorise the review of 
a decree which was right when it was’made, on the EOR of 
the happening of some ‘subsequent event.’ 

Adverting to this observation of the Privy Council on the 
Review sections of the Code, a Bench of the Madras High 
Court said in U. R. M. U, M, Annamalai Cheitiar v. Subrninania 
Iyer 3, ‘Apart from authority we should have been disposed to * 

‘1, (1911) E L. R., 33 All. 566 at 568. 
2, (1900) I. L. R., 24 Mad. 1, (P. C.) 
3. (1908) 4M. L. T. 86 at 87. 
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pat the same construction on the sections and we think that 
the decision in Waghela@ Raisangji Shivasangji v, Shaik Masludin 
(LL.R, 13 Bom, 330) must be treated as overruled. The 
Privy Cannel decision has been followed-in Golamali jemadar 


v, Abdul Karin \Sarkar 1, (a Review case), in Kumar Sarat ; 


Kumar Roy v. Sripati Chatterj 2, (also a Review case, where the 
new matter was a subsequent inconsistent decision), and in G. 
Venkamma v. G. Ranga Rao 3, (similar to the last case), 

We may take it that it is now settled law that B cannot 
have a review of the decree against him in A’s second suit, on 
the ground of his having succeeded in his appeal in the first. 

As the decree in the seeond suit exactly expresses the 
intention of the court which decided it, is in accordance with 
the judgment and free from errors, B cannot have it reversed 
by way of amendment by virtue of the provisions of the Code 
in'S. 152 or in O. 20, R. 6 ; because, moreover, the appellate 
decreee was a matter which came into existence subsequently. 


7. Supersession, 


As Bcannot get rid of the decree in the second suit by 
way of appeal, review or amendment, he ignores it and treats 
it as superseded; and brings a suit to recover the excess money 
he has paid under that decree. A pleads the second decree as 
a bar. It thus becomes necessary to.decide whether or no this 
decree in A's second suit is subsisting. 


On this point two early Calcutta rulings are at variance. 
In the first case, Rajah Nilimoney Singh v. Sharoda Pershad 
Mookerjee, 4 a Collector decreed a rent suit, refusing to entertain 
the objection of the tenant that a suit by him for abatement of 
rent had been instituted in a Civil Court prior to the Rajah’s 
suit in the revenue court, eand was then pendifig. The Civil 
Courts decided in favour of the tenant. Thereupon the tenant 
brought a suit to recover the excess amount he had paid under 
the Qollector’s decree. It was held that the latter decree had 
become superseded and modified by the decree of the Civil 
Court, and the tenant’s suit would lie. Here, of course, the 
1. (1909) 11 C. L. J. 26. 
2. (1918) 23 C. W. N. 242 at 247. 


3. (1922) C.LR. P. 737 of 1920, Madras High Court, Kumaragwami Sastri,’ J. 
4. (1872) 18 W. R. C. R. 434. : 
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decree of the Collector was not ‘dependent’ in any sense; and 
therefore, this affords an extreme instance of the application 
of the doctrine of supersession. No teasons are given for this 
decision ; the judgment was delivered by Kemp, J. In the 
second case also, the same learned judge delivered the judg- 
ment; but took just the opposite view, In Mooraree Mobajom 
v. Mahomed Akmal, ) the facts were the same, except thai hefte 
the decree by the Deputy Collector was really ‘dependent,’ 
having been given on the basis of a decree for Kubooleut, 
which was subsequently set aside on appeal Kemp, J., says that 
the tenant ought to have applied for a review of the Deputy 
Collector’s decree, i.¢., treats it as subsisting. 


Because of the conflict between these two rulings, the 
point, when it arose again, as it did in Jogesh Chitnder Dutt v, 
Kali Churn Dutt, 2 had to be referred to a Full Bench. There 
the facts were the same asin our Illustration. B brought a 
suit to recover the excess he had paid under the decree in A’s 
second suit. The majority of the court held that such a suit 
would lie. Two out of the five judges disagreed and preferred 
to follow the rule in Marriot v. Hampton, 3 that money paid 
under the judgment of a competent court cannot be recovered 
so long as that judgment remains unreversed. The majo- 
rity purport to follow Shama Purshad's case. 4 We have already 
shown that there it was a case of splitting up of the same cause 
ofaction, Ainslie. J., ë gives the further reason that the Courts, 
in decreeing the second suit, ‘were bound to follow the existing 
judgment by which the liability of the plaintiff (the tenant) to 
pay enhanced rent had been declared. They had no option in 
the matter at the time.’ This, it is submitted, is not the correct 
iaw; for the existing judgment referred to was then under 
appeal or at any rate liable to appeal and could not be Res 
judicata, His judgment is based efitirely on this misapprehen- 
sion. ‘ There appears to me to be a wide distinction between 
the re-opening of decrees based upon, and n¢cessarily contgelled 
by, a previous decree subsequently weversed on appeal ;sand 
the re-opening of decrees which the Court making’ them might 





(1874) 22 W. R,C. R, 161. 
(1877) I. L. R., 3 Cal. 30, F. B. 

2 Sm. L. C. 421-(11th edn.), i 
(1865) 10 Moo. I. A. 203. 

(1877) I L. R, 3 Cal. 30,iat 34-35, 
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have varied had it not thought fit to follow a decree afterwards 
set aside,’ This is neatly put ; but, a previous decree subse- 
quently reversed on appeal, which therefore’ was liable to or 
pending ,in appeal*at the date it was relied on could not neces- 
sarily control any court inthe passing of another decree, 
and the point of distinction between the two classes of cases 
mentioned by Ainslie, J., must fail, The other two of the majo- 
rity, Macpherson and Markby, JJ., rely very much on Shama 
Purshad’s case 1, but do not notice that there the basis of the 
decision was that the cause of action was the same; and they 
ask, if the tenant was to appeal against every decree that 
might be passed against him, pending the appeal in the first 
suit ? We can only answer in the affirmative. The tenant might 


_have got the later suits stayed; if not, fought them on the 


merits ; failing these two steps, he ought to have appealed. 
Under the old Code (of 1882), it is true that the Court could 
not have been compelled to stay the later suits, as the relief 
claimed was different in each, though the matter in issue was 
the same in all, No such inconvenience exists under the 
present Code (of 1908). 


Garth, C. J. (Jackson, J., concurring), delivered a strong 
dissenting judgment. The learned Chief Justice explains the 
Judicial Committee’s pronouncement in Shama Purshaa’s case, 1 
as having proceeded entirely on the ground that the terms 
of their previous judgment in the first suit dealt with all the 
rights and liabilities of Doorga and Tara 7. In this, however, 
he is in error; for their Lordships of the Privy Council do say, 
that apart from those terms, Doorga would have a right to 
treat the Sudder Court’s}decree as to the interest for 1821-1829 
as superseded by the Privy Council’s judgment in the suit as to 
the capital and the interest up to 1821 3, But his Lordship is 
nearer the truth when he Says ‘It will be observed, that in the 
case of Doorga Purshad against Tara Purshad the decree, which 
was,supersed by the judgment of the Privy Council, was for 
interest which that judgment had declared not to be payable, 
and which their Lordships had in fact directed the Sudder 
Dewany ‘Adaulut to restore to Doorga Purshad.’ Then, after 


1. (1865) 10 Moo, I. A. 203, 
2. (1877) I. L. R., 3 Cal. 30, F. B., at 43. 
3. (1865) 10 Moo. 1, A. 203 at 213 (top), 
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graphically describing the anomalies in which the application of 
the doctrine of supersession must result, He concludes, ‘ It (thé 
conclusion of the majority) is a conclasion dir&ctly opposed to 
what -I consider a valuable and well established rule of law; 
and I believe that it will be attended with most inconvenient 
and mischievous consequences.’ He trusts that this very 
serious question may be taken upon appeal to the Privy Couf- 
il; a hope that, it is to be regretted, yet waits to be fulfilled. 

It is not proposed here to quote the numerous cases in 
which the above decision was cited, approvingly or otherwise, 
but not actually followed or dissented from. 


In Shankar Vishnu Gokhale v. Raghunath Hari Dharap 2, 
Batchelor, J., relies upon the Calcutta Full Bench case, but it 
was really not necessary to do so, as his own judgment and that . 
of Chandavarkar, J., can show. In Ram Nath Singh v. Basanta 
Narain Singh 3, where the Calcutta Full Bench case is follow- 
ed, a final decree in a suit for accounts was made following a 
preliminary decree, and the latter was set aside subsequently 
on appeal ; it was held the final decree was superseded by the 
appellate preliminary decree. Whether this decision is correct 
or not, and there is some difference of opinion about it, 4 it 
may benoticed that here there was only one suit and one cause - 
of-action and that therefore, the case is within the principle of 
Shama Purshad's 5 case, and distinguishable from our Illustra- 
tion.| |(Perhaps we may add that under the Code of 1908, final 
decrees offer a good example of ‘ dependent and subordinate 
decrees’ as they really depend upon preliminary decrees, and 
as both arise out of the same cause of action and are passed in 
the same suit.) 


in the Madras case of Sri Rajah Boimma Devara Venkata Nara- 
simha Naidu v. Rani Venkatappayya 8, Wallis, C. J. (Kumara- 
swami Sastri, J, concurring), discussed the Calcutta Full Bench 
case in a learned and exhaustive judgment. He points out that, 
“as held in the dissenting judgment of Garthe C, J., the opiftion 
of the majority is not fully covered by the authority of Shama 


1. (1877)1. L, R. 3 Cal. 30 at 43. eas 
2. (1912) 17 Ind. Cas. 205, wi . 
3. (1913) 18 C. L. J. 209. 

4, See Khirodamoyi Dasi v. Adhar Chandra Ghose, (1912) 18 C. W. N. 321. 
5 

6 





. (1865) 10 Moo, I. A. 203. 
, (1919) 37 M. L. J. 591. 


PART ZKIH.) THE MADRAS LAW JOURNAL, “ 78 


Purshad Roy Chowdhury v. Hurro Purshad Chowdury 1, but 
" contends that yet the „decision of the majority was correct 2, 
The ground of the deciSion of the learned .Chief Justice seems 
to be that the doctrine ‘ appears not unsuited to the conditions 
of litigation in India, where rent suits such as this are of cons- 
tant occurrence and unfortunately may well take eight years, as 
here, or even longer from their inception in the Revenue Court 
to the final decision by the Privy Council and the landlord can- 
not be debarred from enforcing payment of his rent as it accrues 
due in the meantime’ 3, It is submitted that the later suits of the 
landlord ought to be stayed ; and the inconvenience of such a 
step would be immeasureably less than that of allowing him to 
recover rent as it accrued due every year, and thus driving 
the tenant to sue for refund of the excess paid if finally the 
appellate decision was in the latter’s favour,; and it may well be, 
as the learned Chief Justice points out, that the Privy Council 
decision might arrive years after, and then there would be fur- 
ther disturbance of rights apparently settled under final decrees 
of competent courts. Indeed the learned Chief Justice goes to 
the length of saying “ that even if the second suit be decreed 
on the footing that the first decree (then under. appeal) was a 
precedent, and not Resjudicata, the principle of Jogesh Chunder 
Dutt v. Kali Churn Dutt = would apply.. 


This decision has been dissented from in The Secretary of 
State for India in Council v. Ranganayakamma 8, Wallis, C. J., 
was of the same opinion here as in the preceding case. Ayling, J., 
said, referring to Shama Purshad’s case 1, The peculiar circum- 
stances of that case were clearly and exhaustively explained in 
the judgment . of Garth, C. J., in Jogesh Chunder Dutt v, Kali 
Churn Dutt 2, with which I respectfully and entirely agree’, 
Coutts-Trotter, J., practically takes the same view of the effect 
of Shama Purshad’s 1 case*as Garth, C.J. took. But this sentence 
in his judgment exactly puts the basis of the doctrine of 
suprarsession. ‘The only way to bring the case within what I 
belteve to be the legitimate scope of the decision in Shama 


(1885) 10 Moo. I. A. 203. 
(1919) 87 M. L. J. 591 at 594. - 
Ibid. wA 

Ibid, at 595. . 

. (1877) I. L, R, 3 Cal. 30, F. B. 
. (1920) 12 L, W, 334. 
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Purshad Roy Chowdry v. Hurro Purshad Roy Chowdry 1 would 3 
be to posit that the Appellate Court's decree in the first suit had 
settled the rights of the parties not only if principle but in actual 
working out of the figures for the ensuing years— a 
thing of course practically impossible. I am therefore of opi- 
nion that the doctrine supposed to be enshrined in Shama 
Purshad Roy Chowdry v. Hurro Purshad Roy Chowdry 1 is nof 
really to be found there ; that the decision of the majority of 
the Court in Jogesh Chunder Dutt v, Kali Churn Dutt 2 was wrong 
and that the dissenting judgments of Garth, C. J., and Jackson, 
J. were right , . . I think that a vital and salutary legal 
principle is involved and is unequivocally raised in this case; and 
I feel constrained to say that 1 think that Jogesh Chunder Dutt v, 
Kali Churn Dutt 2 and Sri Rajah Bommadevara Venkata Nara- 
asimh Naidu v. Rani Venkatappaya 4 were wronglp decided,’ 5 

It is submitted that, therefore, the tenant B in our Illustra- 
tion, must be held to be bound by the adverse decree in A’s 
second suit, notwithstanding the termination of his appeal in 
the first in his favour, as he did not take steps to stay the 
second suit, or to insist upon its decision on the merits, or to 
appeal from the decree in it, as he might have done if he had 
chosen, 

K. N. RAJAGOPAL SASTRI, M.A., B.L. 
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SUMMARY OF ENGLISH CASES. 
Wylio v. Carlyon : (1922) 1 Ch. 51. 

Club—Debentures—Power of committee to issue —Charge on 
property—Money raised used to repay a morigage—Subrogation, 

There is no irrebuttable presumption that a debenture 
creates a charge. It cannot be presumed that a committee of 
a club having a.general power to issue debentures have an 
implied power to issue them with a charge on the club’s pro- 
perty. If such a power was intended to be conferred it must 
have been expressly provided for by the rwes. Even ifthe 
rules of the club give a committee the pdwer to issue clebentuffes 
of any description including debentures constituting a* charge ` 
on the property and assets of the club, it is open¢o them toe 


1. (1865) 10 Moo, 1 A. 203. 2. (1877) 1. L. R., 3 Cal. 30, F, B. 
3. (1920) 12 L. W. 334 at 341. 4. (1919)°37 M L. J. 591 
5. (1921) 12 L. W. 334 at 348. 





» Judge has discretion to direct the costs of the petitioner 
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abstain from creating a mortgage or charge while issuing the 
debentures. The mere use of the term “ security ” in connec- 
tion with the debentures does inot. necessarily import that a 
security in the nature of property charged to secure the debt 


was contemplated. 


An individual who advances money to another for the 


* purpose of enabling that other to pay specific mortgage debts 


does not, in the absence of a special bargain, thereby acquire 
the right of the persons whose debts are discharged out of ni 
moneys, against the property of the debtor, 


Me.Luskey v. Cole: (1922) 1 Ch. 7C. A. 


Contraci—Enforcement of—Injunction restraining breach— 
Practice—New plea, when allowed by appellate Court. 


There is no more direct way of enforcing an agreement 
than by an injunction to prevent a: person from breaking it, 
and if an injunction to prevent a person from breaking an 
agreement is claimed, that is an action brought directly to 
enforce that agreement. 

Per Lord Sterndale, M. R.—The Court of Appeal should 
refuse to allow to be raised before'it a contention which was 
not only not raised before.the Judge in the Court of first in- 
stance, but which, if it had been raised, would have given rise 
to issues of fact which were not presented to him, would have 
required an amendment of the pleadings and the giving of 
evidence that was not given before him, 





Smith v. Smith and Reed : (1922) P. 1. 


4 


Divorce— Damages — Costs — Aye of marriage — 
Absencecof—Effectof. > 


In an action for divorce the fact that the co- -respondent 
had no knowledge that the respondent was a married woman is 
eo bar to the award of damages. The fact of knowledge is an 
aggravation, but the absence of knowledge is nota bar, A 
ina 
divorce case to be paid by the co-respondent even though he 
was ignorant that the respondent was a married woman, 
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f Freeman v. Evans ; (1922) 1 Ch. 33. ” 

Landlord and Tenani— Notice to , guit—Withdrawal— 
Creation of a new tenancy—Breach of cobenant. 

The giving of a notice to quit and its “subsequent with- 
drawal create a new tenancy between the parties, 

Per Lord Sterndale, M. R.—A notice to quit must: be 
unconditional, and must not kive to the tenant an option which 
he can accept without the permission of the person. ‘giving the 
notice to do something other than is required by the notice. 





The Ibis VI (Wo. 2): (1922) P. 4. 

Practice—Wiiness—Allowance—Professional men—Compen-~ 
sation for attendance. 

When a seafaring witness is cited and examined in an 
admiralty case, the Registrar of the Court must include in the 
bill of costs such compensation as should reasonably be 
awarded to a person of the class of the witness, taking into 


` account all the circumstances and considering the wages which 


the witness was earning about the time of detention, not as an 
absolute measure, but an important indication and guide of 
what is fair, The fact that all persons are under an obligation 
to give evidence when called upon should not be ignored. 





Dessan v. Peters Rushton and Co.: (1822) 1 Ch. 1. 

Solicitor’s lien—Change of solicitor—Retention of papers— 
Partnership action. 

Solicitors may retain papers and assert their lien so as to 
embarrass their particular client if he has chosen to incur the 
costs in question, but they are not entitled to do anything 
which has the effect of embarrassing not only the particular 
party but also sother parties interested in the proceedings, 
Where in an action for dissolution of partnership the plaintiff 
changes his solicitors after the passing of a preliminary decrge 
for dissolution and the appointment of,a rec&iver, the formgr 
solicitors are not entitled to embarass the further proceedings 
by retaining the papers in assertion of a lien for costs "but are 
bound to deliver the papers ‘to the new solicitors upon recei-* 
ving the usual undertaking by the latter for preserving the lien 
of the former, 
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National Provincial and Union Bank of England Ve Lindsell: 
(1922) 1 K. B. 21 


Sale of goods—Bill of sale—Assigument of chattel .or ye 0- 
ceeds as securily— Registration. 

The owner ôf a motor car gave it to the defendant, a 
a motor engineer, for repair and sale thereafter. Subsequently, 
in order to secure his overdrawn account at the plaintiff’s bank 
the owner of the car, wrote a letter to the defendant to hold 
the car or its proceeds when sold to the order of the bank. 
The letter was unregistered. In a suit by the bank for recovery 
of the proceeds of the sale of the car from the defendant, it was 
held that the letter in question was a bill of sale and, as it had not 
been drawn up in the form required by the statute nor regis- 
tered, the title of the bank to the money failed. The letter in 
question was not merely an assignment of the proceeds of sale 
of a chattel itself but also an assignment of the chattel itself 
until sold and it was not open to the Coart to split the docu- 
ment into two parts and discard the part that assigned the 
chattel merely because at the time when the plaintiffs put 
forward their claim the chattel had ceased to form part of 


the security. 


Sumner Permain and Co. ». Webb and Co: (1922) 1 K. B. 55 
C. A. 

Warranty of merchantable quality—Goods not lawfully 
saleable in country of known destination—Sale -of Goods Act, 
S. 14 (2), 

In a contract for the sale of goods the implied ani 
as to merchantable guality does not include the guality of being 
legally saleable in the market for which they are intended. 
Consequently the fact that by reason of a local law the goods 
are unsaleable in the country in which the vendors knew they 
were intended to be sold, does not constitute a breach of the 
implied condition as to “ merchantable quality.” 

Per Scrutton, L. ].—The expression “merchantable quality” 
dogs not cover" legal title to goods or the legal right to sell. It 
means thatthe goods comply with the description in the contract 
so that tò a purchaser buying goods of that description the 
Zoods woultl be a good tender. It does not mean that there shall 
in fact be persons ready. to buy the goods. 
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The Futility of the Bar Council :—Nobody „who was pre- 
sent at the annual meeting of the Bar, or who has read the 
Annual Statement of the Bar Council submitted to it,, will be, 
surprised at the. suggestion, made in another column by one 
of the oldest members of Lincoln's Inn, that the so-called 
representative body of the Bar ought to be ended if it cannot 
be mended. The annual meeting of the Bar was merely a 
farcical reflection of the futile proceedings of the Bar Council, 
Our correspondent underrates the position when he declares 
that the maintenance of the Bar Council, with the increased 
expenses of its offices and staff, costs the four Inns of Court 
800/, a year. The amount contributed by the four Inns last 
“year, -as shown by the Financial Statement of the Council, 
was 1,000/., of which the Inner Temple provided 322}. 7s,, the 
Middle Temple 275), 19s. 6d., Lincoln’s Inn 2291. 10s. 6d., and 
Gray’s Inn 1721. 3s. This money would be well spent if the 
Bar Council rendered the profession the useful service it is 
capable of rendering, As things are, it is, in the words of our 
correspondent, ‘ frittered away.’ The Benchers could make an 
infinitely better use of it by devoting it to legal education. It 
would be a matter for sincere regret if the Bar were left with- 
out an organisation to speak and act in its name, especially 
now that the Law Officers, by reason of their absorption in 
political affairs, have lost their old intimate association with the 
profession. But the existing Organisation is certainly not 
worth what it costs to maintain it. If it desires -to be pre- 
served, it must give some signs of vitality. The Law Journal. 

x 
* * 

The Law. Society and the Prime Minister :—A most unfortu- 
nate mistake was made by ‘the President and the Council of the 
Law Society in fnviting the members ¢o go outside the province 
of the Society to congratulate the Prime Minister upon ‘the 
recent settlement of the’ differences which for centuries hpve 
disturbed the relationships between Great Britain and Ivelared. 
The notion that the President and the Council had any politi- 
cal motive in placing the motion upon the agenda may be dis-, 
missed as wholly without foundation, but they ought to have 
known that some members of the Society. with strong political 

feelings would be likely to perceive such a motive in their 
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action, and that'a larger number of members would object to it 
on the ground that it was a gratuitous introduction of 
matters with which thee Society has no concern, The original 
mistake was certainly not redeemed by the course adopted by 
the Pre8ident at the noisy and disorderly meeting in which the 
ill-advised action of the Council resulted. Instead of briefly 
announcing that he would withdraw. his motion, on the ground 
that, though it was wholly free from any political motive, some 
members objected to it as being outside the Society’s province, 
he made a lengthy speech in defence of the-motion before he 
announced his intention of not moving it. This was, not un- 
naturally, a provocation to those members of the . Society who 
treated the motion as an occasion for a display of political 
views, and whose undignified behaviour at the meeting, quite 
unworthy of a body of professional men, constituted one of the 
most regrettable incidents in the annals of the Society. For the 
disorderliness of the meeting, however, the President and. the 
Council cannot be held blameless, The foresight they usually 
display in the Society’s affairs ought to have made them realise 


that such a motion would inevitably have such a result. Ibid. 
# 3 


* * i 

The Value in Contracts of an ‘ Etc? —There is much virtue: 
in an ‘if,’ but very little inan etc. We say this notwithstanding 
Coke, in whose commentaries upon- Littleton’s Tenures we find 
so many expansions of the older author's etc, - After Mr. Justice 
Mc Cardie’s judgment in Ambatielos v. Anton- Jurgens Margarine 
Works (January 26), we imagine that commercial draughtsmen 
will avoid etc, with considerable distinctness,- The -claim was 
for demurrage, and the clause in the charterparty to be cons- 
trued ran: ‘Should the vessel be detained [beyond 14 working 
days] by causes over which the charterers have no control— 
viz, Quarantine, ice, hugricanes, blockade, ¢learing of the 
steamer after.the last cargo is taken over, etc.—no demurrage 
is to be charged.’ The steamer was, in fact, detained by a 
caue over which’ the charterers had no control, namely, a 
strike of dock labourers, and the charterers claimed to be 
exempted from demurrage under the clause set out above, Had 
“the words in parenthesis—from ‘viz? to ,‘ etc,’—been omitted, 
clearly there would have been no liability, and the question for. 
the Court was, whether these words qualified and limited the ' 
general words, and, if so, how far? The rule of law as laid 

e 
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down ‘by the House of Lords in Alexander v. Hansa (1920, 
A. C. 88) is that a charterer who has undertaken to load or un- ° 
load within a certain number of days istanswerable for the non- 
performance of the contract, whatever the nature of the impedi- 
ments, unless they are clearly covered by the exception’ in the 
charterparty, or arise through the fault of the shipowner or his 
servants (see per Lord Wrenbury, at p. 100). Inthe case 
under consideration strikes were not expressly excepted, and 
unless the general words governed the whole clause, the char- 
terer must find salvation in the etc. Mr, Justice McCardie held 
——and, we think, rightly—that he was obliged to read the clause 
as a whole; and, further, that the word viz.—which, it was 
pointed out is not the same as ¢.g,—limited the exception to the 
words in brackets, This, then, threw the charterer back to the 
etc, The learned judge was no doubt justified in acceding to 
the argument that etc. is an expression so vague as to be 
meaningless in a commercial document—that if parties will use 
such indefinite words they must not expect the Courts to 
discover their meaning. Mr. Justice Mc Cardie, however, did 
not stop there. He bravely applied himself to the task of giving 
a meaning to the meaningless, and, in effect, found that etc. 
meant ‘ and other things of the same kind as those specifically 
mentioned.’ In other words, he applied the well-known 

ejusdem generis rule, and, applying it, held that strikes did not 
come within the exception, because the specifically excepted 
causes were all of them due to some ‘over-riding power of 
man or nature.’ Why, on this rendering, strikes should not be 
included, it is rather difficult to follow. Is not a strike due to 
some ‘ over-riding power of man’—to wit, the members of the 
union who order the strike ? Or perhaps the learned judge is 
inclined to the view that strikes owe their origin to some power 
neither human nor divine, but diaboljcal ? We commend to 
: shipowners and charterers alike the plain words of Lord 
Macnap hiin in Elderslie Steamship Co. v. Borthwick (1905, A. C. 

at p. 96), “an ambiguous document is no prottction,’ [bid? , 


* . 
KA 


The Long Detention of Untried Prisoners :—Few detects ing 
our administration of the criminal law have been graver than 
the delays in the trial of accused persons.at the Assizes. More 
‘than twenty years: ago, when it took its functions as the 
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` representative body of a great profession far more seriously 
“han it does now, the Bar Goine described the long imprison- 
ment of untried“persons eas 'aviolation of the spirit of the 
Constitution.’ A committee was appointed by the Lord 
Chancellor and the Home Secretary a few months ago ‘ to 
advise as to any changes in the law or practice which would 
tend to shorten such detention,’ and the Committee, of which 
Mr, Justice Horridge was chairman, has issued its report with 
commendable promptitude. It makes four recommendations 
which, as far as they go, are acceptable enough : 

(1) The power to commit to any Assize (including the 
Centra] Criminal Court) or Sessions’ convenient as 
regards time and place ; ` 

(2) The increase in the number of offences triable either 
at Assizes or Sessions ; 

(3) The holding of more frequent Sessions ; 

(4) The granting of bail in every possible case where ıt 
can reasonably be done. 


Particularly useful is the proposal that prisoners who cannot 
be tried within a reasonable period at one, Assize should be 
tried in another county on the same circuit. The 
Committee furnish a striking illustration of the desirability 
of this change by citing the case of a prisoner who is 
committed in June for trialın Buckinghamshire. ‘Such 
a prisoner, being too late to be tried at the Aylesbury Summer’ 
Assizes, which are held in May, is ,now kept awaiting trial till 
the Autumn Assizes in October; but if,’ say the Committee, 
“effect is given to our recommendation, he could be tried at 
the Birmingham Assizes in July.’ There might, of course, be 
some difficulty in carrying out this recommendation. if the 
prisons in which accused persons are detained were ‘always 
close to the Assize towns ia which they are néw tried. Asa . 
matter of fact, they are usually a considerable distance off, the 
prisoners committed for trial at Aylesbury, for instance, being 
sent "to Oxford or Northampton. The evil which the Commit- 
tee had to FORLO was once denounced by the late Mr. Justice 
Wright as ‘ascandol and a disgrace to the country, and a 
deep blot oh the administration of justice.’ A schedule to the 
Committee’s report shqws that in the course of five years 225 . 
accused persons tried in the provinces were acquitted after 
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being detained in prison more than three months. The Com- ` 
mittee make a significant allusion to the ‘absence of delay in* 
criminal trials in London—significant *because it suggests that 
more drastic changes than those proposed by the Committee 
are necessary to deal adequately with this grave defect in the 
administration of the criminal law. Sir Harry Poland long ago 
proposed, with the approval of the Bar Council, that the true 
remedy for the evil was the creation of a Court analogous to 
the Central Criminal Court in every country or convenient 
group of counties, The adoption of the Committee’s propo- 
sals, though it might diminish the evil, would not remove it. 
l MYA 
The Cost of the High Couri :—Ample evidence of the ne- 
cessity for the recent increase in Supreme Court fees is furni- 
shed in the repert of the Lord Chancellor’s Committee on 
whose recommendation the increases were made, The Old 
Fees Order of 1884 was authoritatively based on the principle 
that the salaries and pensions of the Judges ought to be paid by 
the State out of public funds, and that all the other expenses of 
the administration of justice in the Supreme Court should be 
borne by the suitors. The soundness of that principle is not 
easily to be challenged, especially in view of the large amount 
of Crown and criminal work which the High Court judges do. 
Until the last few years the Supreme Court, from this point of 
view, was self-supporting. Until 1912, when, for the first time, 
there was a deficit, the receipts always exceeded the expendi- 
‘ture by a substantial sum. A long table in the appendix to the 
Committee’s report shows that in 1892 there was—always bear- 
ing in mind the exclusion of the salaries and pensions of the 
judges—-a surplus of £59,251. and that in 1902 there was a sur- 
plus of 56,8377. The sudden appearance of a deficit of 5,378]. 
in 1912 was, however, quickly followed by the revival of sub- 
stantial surpluses in the war period. From the. table in the 
Committee’s report we take these figures for the past ęjght 
years, . . 
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. Salaries |Exþenditure, 
Finan’ and + | Jess Judges’ p . , 
cial. Pension? Salaries |. Receipts. | ‘Surplus. © Deficit- 
Year. of the and i: So J 
Judges. ` ` |e Pensions. 7 ya $ 
à ; a 
1914 | 204,279" 449,034 489,778 40,744 sia 
e 1915 .| 208,063 432,967 466,568 . 33,601 
1916 208,255 429,050 465,600 36.550 
1917 203,578 424,430 417,227 52,797 
1918 217,069 438,230 "| 448,420 10,190 PEES 
1919 209,526 466,966 458,100 Sis 8,866 
1920 205,474 566,242 -548,303 ZA 17,939 
1921 208, 769 740,612 596,207 EA 144, "405 


From the surplus of 52.7971. in 1917 to the deficit of 
144, 4051. in 1921 is, indeed, a swift and striking change. The 
main cause of it, of course, is to be found in the increased pay- 
ments to the officials: In the salaries and. pensions of the : 
judges no increases have been made. Not the least interesting 
fact to be gathered: from the Committee’s figures is that the 
amount spent annually an the Bench, either by way of salaries 
‘or pensions, has varied but little during the past thirty years. 
Ten years ago the judges’ salaries and pensions amounted 
to rather more than they did last year ; they amounted in 1912 
to 211,366/., andir 1921 to 203,769/: There is nothing in the 
Committee's report, therefore) to weaken. the claim of the 
judges to an increase in their remunerations, On the contrary, 
there is much ‘that strengthens it, for it is clear that the large 
deficit has arisen through the remuneration of all other persons 
engagedin the. administration of justice -being increased. to 
meet the economic pressure of the times, while the judges 
have been left, with. supertax to pu out of all consideration. . 


EN The: Privy Chand and Profesional Discipline. :—Now that 3 
the power of granting leave to,appeal has been delegated. to, 
most'of the Dominion Courts of Appeal, the Judicial Committee 
is more, loth than ever to grant special. leave, even in a strong 
Caste It is said that .“ the exercise of the prerogative will not 
be tecommended except fm cases: of general importance’, (Bent- 
which, . Privy. Council Practice,.p. 29) y “but ‘the. disinclination 
W interfere, goes now even beyond: these very restricted lines. 
'Two recent solicitor cases show very markedly this tendency ‘to 
limit, the, jurisdiction.}j, -In:. De -Villiers and Van Niekerk v; 
Mc Intyre (January 23) the petition for special leave was brought 


I . . 
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by a firm of attorneys on a point of general interest to all legal * 
practitioners in South Africa, namely. the question whether 
attorneys could be associated, as managérs or otherwise, in any 
of the trust agency companies which have been established in 
various States of the Union, without relinquishing thei practice 
as. attorneys. In 1918 the Incorporated Law Society of the 
Orange Free State had sought to have the names of the 
attorneys who had associated themselves with one of these 
companies as managers removed from the roll, but the 
Supreme Court, in a test case, dismissed the application. That 
Judgment was not appealed against, but in 1920 the Law 
Society instituted fresh proceedings, on the same charge of 
breach of professional discipline, against the present petitioners, © 
The Court, changing apparently its former attitude, decided 
that an attorney could not be connected with a company, and 
that the appetlants must either sever their connection with the 
company in question (the South African Board of Executors 
and Trust Company (Lim.), or surrender their certificates as 
attorneys. This judgment was affirmed by a majority on an, 
appeal to the Supreme Court of South Africa (the Chief Justice 
and another Judge dissenting), and the petitioners now sought 
special leave to appeal to the Privy Council on the serious legal 
ground that the local Courts had no authority or power to make 
such an order. Notwithstanding the general importance of the 
case, their Lordships decided not to entertain the petition, and . 
dismissed the application. This week another solicitor case of 
a different character came before the same tribunal, which 
arrived at the same result, though here no special leave was 
asked for, leave to appeal having already been granted, by the 
_ Colonial Court (In re H. M. Iles, a Solicitor, February 20). 
The solicitor, being a witness in an action before the Supreme; 
Court of Trinidad, had admitted in the course of cross-examina- 
tion as to credit, that he had, fifteen years previously, altered 
the date in a deed in his possession for the purpose apparently 
of avoiding payment of a penalty for non-stamping at the prvper 
time, the amount in question being the’ paltry sum of 15s. The 
Judges of the Supreme Court, taking a serious view of this 
breach of professional conduct, of their own motion issued # 
rule calling upon the solicitor to show cause why he should not 
be struck off the rolls, and after due deliberation on the excuses 
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submitted to them by the solicitor, they made the order, Their 
Lordships now ,confirmed this judgment, not being prepared 
said Lord Sumner, to Tule otherwise on the ground that the 
solicitor ,had recefved harder measure than he deserved. ‘In 
an appeal relating tothe conductof a solicitor in such 'a 
community as Port of Spain it is necessary, said his 
Lordship, ‘for the Judicial Committee to bear in mind how 
greatly the conditions under which the Court below exercises 
its disciplinary functions differ from those which prevail in this 
country.’ It may be so, but the function ofthe ultimate 
tribunal to preserve a common standard of justice for all the 
King’s Dominions seems to be sometimes overlooked in these 
judgments, Ibid 25th Feb, 1922. 


* 
* * 


Prisoner’s right to be seated :—The question of whether a 
prisoner has a right to be seated while on'trial was raised 
at Derbyshire Assizes last Saturday. When a youth of 
17 was placed in the dock to answer a charge of robbery 
with violence, his counsel, Mr. Maurice Healy asked that 
he might be allowed to be seated. Mr. justice Horridge: 
Why ? Mr. Healy: With great respect, my Lord, why not ? 
The Judge: Because I do not allow a prisoner to be seated 
without some special reason. Mr. Healy. Your Lordship Mis- 
understands me. ‘I claim it asa right. The Judge: í disallow 
it. Mr. Healy, asking to be allowed to argue the matter, conten- 
ded that it was a rule of law, On being invited to cite a case, 
he quoted from Archbold to the effect that a prisoner should be 
brought into Court, ‘ without irons, shackles, or other restraint, 
unless there is danger of escaping,’ and with all consistent 
‘humanity and gentleness, and under no other terror or 
uneasiness than what proceeded. from a sense of guilt? He 
submitted that it was not contemplated by the law that a 
prisoner should be required to stand through what might be a 


long, rial, with all its anxieties, even before the Criminal 
' Evidence Act, wher he cguld not be a witness, No witness for 


the prosecutfon would be so treated. Counsel thought he was 
right in Saying that his Lordship was the only Judge who 
followed thdt practice. The learned Judge szid that until he 
was told to the contrary by superior authority he intended to 
control the conduct of the Court over which he presided, 


"When there were special reasons, including length of trial, he 
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allowed a prisoner to be seated, but he declined to permit dicta” 


tion as to the way a prisoner was to be treated. Unless theré 
wasi some special reason prisoners “should stand. The trial, 
which eventually lasted four and a half hours, then proceeded, 
and after it had been in progress an hour his Lordship told the 
prisoner that he could be seated. 





CONTEMPORARY LEGAL LITERATURE, 


The Journal of Comparative Legislation for October 1921 
has a contribution on the position of the Privy Council in so 
far as Canada is concerned. It is a matter of controversy in 
the Dominions whether there should bea right of appeal to 
the Privy Council from Canada or not at all. It is said 
that Canada has not enjoyed and cannot enjoy the oppor- 
tunity or afford it to select much eminently trained and 
experienced men for the judiciary as can be and are secur- 
ed in England through the division of the legal profession in 
that country. Owing also to the fees allowed and the judicial 
salary paid in England, a far greater proportion of able men are 
attracted there for the legal profession than in any other English 
speaking country. Again, it appears in Canada they are una- 
ble to obtain for the appellate Courts the services of the leaders 
of the Bar in the different provinces. Under these circum- 
stances the writer considers that the Provinces of Canada have 
been fortunate both before and since the confederation to 
have secured the services of the Judicial Committee. It was 
believed by some at the time of the establishment of the Supreme 
Court of Canada that by its establishment the right of appzal. 
to the Judicial Committee might be abolished. There was also 
a very vehement opposition to such abolition. The chief argu- 
ment in favour of securing Imperial legislation to abolish 
this right to appeal or the right to obtain leave 1o- appeal 
has’ been the expense and. consequent advantage given 
to rich suitors. Since the Supreme Court of Canada was "esta: 
blished there has been a gradual weakening of tke bench as 
the appointments to it have been made for purely political rea- 
sons and this tribunal has therefore lost the confidence of te 
different provincial bars, Again the salary had not been 
attractive to the leaders of the bar. The result is that the 


parliament of Canada has instead of turning its attention to. 


\ 
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legislation for the purpose of abolishing the right to obtain 
leave to appeal to the Judicial Committee, continued to provide 
ezpenses for sending one of the leading members of the Supre- 
me Court to sit with the Judicial Committee. There have been 
many reforms in procedure “for the purpose of reduc- 
ing the expense with regard to the Judicial Committee since 


1875 when the Supreme Court was constituted. Some dis- 
satisfaction has been felt on, the decisions of the Judicial 


. Committee on the constitutional questions coming’ on from 


= 


Canada but from what has been said the result would have been 
infinitely worse if constitutional questions were left in the 
hands ofa Canadian Court, The finality of judgments of the 
Supreme Court of Canada was discussed before the Senate in 
1916, and, although a motion concerning it was withdrawn, 
it may be interesting to know the grounds set forth for the re- 
striction of appeals to the Privy Council. One was that the 
appeal to the Privy Council enabled rich persons or corpora- 
tions to force poor litigants to compromise or to abandon 
their claims. This. is not an argument of principle, and 
it may apply to any of our courts; it is, more over, one 
of exception, and the additional provision, enabling poor 
people to plead before the Privy Council in forma pau- 


` peris, seems to dispose of that objection. The other is that 


men residing in Canada, and familiar with its customs, are in a 
better position to give justice than judges 3,000 miles away, 
and ignorant of our’customs, This could equally apply-to the 
judges of the Supreme Court, Is a judge from Bristish Colum- 
bia very much more familiar with the conditions of the Nova 
Scotia-fisherman or judge from Alberta very intimate with the 
Civil Code of Province of Quebec, the language of its people 
and its customs ? And are we not rather looking for unfami- 
liarity with conditions and with the parties in a çase, when we 
desire to have an unbiased decision on a question of principle? 

There is a contribution on International Criminal Law 
whith is mainly aeeview of the work of Maurice Travers a 
distinguished French Jurist. Criminal Law has hitherto formed 


' but a small part of international law. Such part .of itas is 


-r¥cognised at all by international law falls under the department. 


of Public International Law and is confined to the subjects of 
piracy, offences against Ambassadors and similar matters. 


- According to Grotius’ system of international law the equality 
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of all States great or small forming the family of nations was” 
recognised as the cardinal principle of the whole system.” 
Moreover under that system there is 1¥0 commbn international 
tribunal to try offenders, whether such offenders are states or 
individuals. The consequence of this view is that ‘with the 
exception of a few so called extra territorial crimes mentioned 
above, criminai law has been regarded as strictly national and 
territorial and most nations or states have exercised criminal 
jurisdiction only within their own territory and have jealously 
guarded that jurisdiction. Each State punishes infractions of 
its own laws by persons within its ‘territories, whether the 
offenders are its own subjects or aliens, provided it can 
apprehend them before they escape into the territory of 
another estate. English law punishes certain offences against 
international Jaw for example infringements of the previleges 
of ambassadors and breaches of Foriegn Enlistment Acts, etc., 
only to prevent being embroiled with other nations; and the 
punishment is administered according to and under the English 
Domestic Law, On the other hand the law of each state has 
hitherto taken no cognisance of offences committed abroad by 
subjects of that State, being in fact prohibited by the public 
international law from so doing; the result is.that if a subject 
cf one state commits a crime within the territory of that State 
and then escapes into the territory of another, he cannot be 
apprehended and punished there because he is not a subject of 
that State and has not committed the offence within its 
territory or jurisdiction. In modern times however influenced 
by the so called comity of nations, and subject to stringent 
conditions, most civilised States have entered into extradition 
treaties with each other, designed to secure the return of 
fugities, and so avoid the possibility of the non-administration 
of justice. Apart from such treaties the international position 
might fairly be described as the negation of law and justice, so 
far as regards the criminal law. This subject has attracted 
much more attention on the continent than in England "and 
Travers’ book on the subject goes a gteat way to glear up" the 
questions that will arise for a proper handling of the subject. 





The Harward Law Review for January 1922 has a note on 
Blundell Leigh v, Attenbrough and the" Law of Pledges which 
we reproduce on account of its importance, 
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y A recent English case involves two highly important ques- 
“tionsin the. law of” pledges: first, what initial delivery to the 
pledgee or possession byehim is necessary to support thé creation 
of a pledge ; and, second, what effects follow upon the separa- 
tion of Swnership of the pledge interest in the chattel from the 
debt which it secures? 


Although an agreement that certain chattels of the debtor 
shall stand as security for a debt creates an equitable lien good 
against such persons as stand in no better right than the debtor, 
it is the general rule that to create a pledge valid at law’ there 
must be a delivery to and a continuing in possession by the 
pledgee or some one in his behalf, and that mere agreement. 
without effective change of possession is insufficient. But some 
times less than actual physical delivery to the pledgee will 
suffice, Constructive delivery of very bulky articles may be 
allowed, Or the requirement of delivery may be satisfied by 
the fact that at the time of the pledge agreement the goods 
are already in the possession of the pledgee or his agent, or of 


a third person who then agrees to hold as his agent. | 


The principal case involves a further relaxation of this re- 
quirement. The plaintiff had delivered jewels to A at an 
earlier date for valuation by him. But at the time of the 
creation of the debt and pledge agreement, the jewels were in 
the possession of the defendant, B, who held not in behalf of, 
but in opposition to, A, the alleged pledgee, to the extent of 
advances made A, on the security of these jewels of a larger 
some than A’s loan to the plaintiff, the alleged pledgor, As 
between A and the defendant,—so long as the plaintiff did not 
intervene, A was entitled to receive the goods back upon pay- 
ment of the defendant’s loan, But there is no authority 
that such an attenuated reversionary right to possession is a 
sufficient subtitute for Qelivery and the court does not hold 
that.it is. The ground ‘of the ‘decision is that the original 
delivery was inteņded to be the only one necessary to create 
tht pledge. .1t is respeetfully admitted that the reason is in- 
adequate, “It 1s admitted that the agreement to pledge and the 

wlelivery need not be contemporaneous, but possession and 
agreement must at some moment coincide. When the delivery 
succeeds the agreement it does coincide with it, for it finds 
the agreement still in force, This is equally true when delivery 
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precedes and the pledgee is in possession at the date of the i 
agreement. Here, however, the agreement arose only after the’ 
alleged pledge’s possession—the only pbssible basis for predi- 
cating an extension of the original delivery into future ,time— 
had ceased. Again, the wrongful pledge to the defendant was 
a conversion for which the plaintiff could have recovered the 
full value of the jewels, But from the result of this case, it” 
follows that this wrong after it arises, is, without the knowledge 
or assent of the plaintiff, cut down to a mere wrongful dealing 
with the pledgor’s interest therein. To consider a pledge as 
created where there is so material a departure from the 
technical requirements, and where at the outset and by its 
creation the rights of the parties become so complicated and 
disputable, is to disregard the necessity for that simplicity and 
certainty which ought, for the sake of all concerned, to char- 
acterize transactions of pledge. 


But assuming that a pledge was created and the pledge i in- 
terest in the goods passed to the defendant, what were the rights 
of the parties after the pledge and debt became thus separated 
and after the further separation by A’s delivery of the plaintiff's 
note to C to secure advances by the latter? A transfer of the 
debt and security together would plainly have been unimpeach- 
able. And the pledgee can effectively, though tortiously, assign 
the pledge interest by delivery without assigning the debt at law. 
By the strange holding as to the creation of the pledge, the 
principal case stood in this situation from the very outset. The 
pledgee had the note, to which, however, the defendant, having 
advanced a larger sum upon the security of the jewels was 
equitably entitled. The defendant had the jewels and, his loan 
to the plédgee remaining unpaid, he was entitled to retain them 
“until the extimguishment of the ogiginal obligation.” The 
pledgor could not, after notice of the defendant’s interest, des- 
troy that interest by payment to the pledgee, A. Hence a tender 
to the defendant of the amount due from the plaintiff wis) a 
pre-requisite to a successful claim that the defendarit’s retention 
after demand was a conversion, or to a successful suit to regain 
possession from him, On this point, therefore, the principal™ 
case seems sound unless the delivery of the note to C makes 
some substantial difference. lf C became a | holder, in the course, 
then, to the extent of his interest, the equitable right of the 
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` defendant to the more would be cut off, and the defendant’s 

“right to the security would in equity pass equally, as an in- 
cident of the debt. Btt if C was not such a holder then the 
prior rights of the defendant would subsist unimpaired, 


It does not appear which alternative meets the facts of the 
principal case, But either would justify its result, as the part 
payment of the note to C exceeded the amount for which he 
held the note as security, leaving the defendant with a right to 
the balance due thereon. This right he was entitled to protect 
by retaining the jewels until tender of at least that sum. 


BOOK REVIEWS. 





The Beginner at the Bar by UPENDRANATH SEN GUPTA. 


This work is principally intended for the junior members 
of the legal profession. The new graduate in law in this 
country directly enters the profession in the mofussil and finds 
it difficult to make an immediate use of his talents and educa- 
tion through sheer unacquaintance with the method of doing 
business in the mofussil Courts. This book is an endeavour by 
the author to remove this initial handicap of the junior mem- 
ers of the bar. The book is divided into a number of' parts— 
the first of which deals with the preliminaries, such as on ac- 
count of the various Civil Courts and offices; the next two 
parts. give the more important rules of practice and procedure 
from the Civil Procedure Code and other special enact- 
ments with explanatory notes. We have next the tables 
of succession and fees andthe High Court orders and 
rules. A set of model plaints and petitions are also 
furnished with suggestions as to varying circumstances. the 
appendices give a set of model deeds and notices and letters ; 
and lastly the Provincial Insolvency Act with the rules framed 
thereunder by the Calcutta High Court is given. With such 
variety of information we are sure that this work will be found 
ustful to the beginnerse of the bar for whom it is mainly 
intended, 
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, 
The Principles of the Hindu Law of Ipheritance, by RAI , 


KUMAR SARVADHIKARI, REVISED BY JyOTr PRASAD SARVADHI- 
KARI, M.A, BL, VAKIL, HIGH COURT, CALCUTTA 3ND EDN. 1922, 
THE Law Boek EEPOT—Mapras, Rs, 16, 


Professor Sarvadhikari’s book has so long been out of 
print that the new Edition has appeared none too soon, It is 
remarkable that during this long interval there has appeared no 
treatise which may in any sense be regarded as having taken 
its place. The foreword by Sir Ashutosh Mukherjee contains 
an appreciation to which it is scarcely necessary that we should 
add anything. Whatever differences of .opinion there may 
exist as to the soundness of some of the theories elaborated by 
the learned author there. can be no two views as to the 
clearness and force of his presentation of his point of view. On 
some of the debateable questions his conclusions have now 
received the approval of the Judicial Committee and that must 
considerably add to the weight due to his opinions on cognate 
topics, In the original edition judicial decisions came in only 
for a limited measure of notice but alike by choice and by 
force of circumstances they take a more prominent place in the 
new edition. The present editor has not hesitated to criticise 
some of the recent pronouncements even of the Privy Council 
where they-seem to conflict with the learned author’s theories 
(cf. remarks on 23 J, A. 83 and 33 C. L. J. 263 at pp. 633 etc). 
The decision in Vedachala v, Subramanya (1. L. R. 44 M. 753 
P. C.) has not been noticed in the book but the conclusion 
as well as the reasoning in that case will militate against some 
of the views expressed by the author as for instance, the ap- 
proval (at p, 608) of the decision in 20 M. 342 and the 
grounds on which he places the paternal aunt’s son’s son before 
the maternal ungle in the Mitakshara_ order of succession (see 
pp- 637-8), Making all allowance for possible differences of 
opinion on a subject so full of obscure and unsettled points, 
` the merit of the work is unquestionable and we have no hetit- 
ation in recom mending it as a valuable’ addition to eevery law 
library. . 


The Madras Law Journal, 
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RULE OF RES JUDICATA APART FROM $, 11 
CIVIL PROCEDURE CODE, 


It is pointed out by Dr. Bigelow that the maxim ‘Interest 
vei publice ut lilium finis sit is true under every system of 
justice and is peculiar to none, And that is also the idea 
underlying the observation of Sir Lawrence Jenkins in She- 
oparsan Singh v. Ramnandan } that the rule of res judicata ‘is 
dictated by a wisdom which is for all time’ and that it embodies 
a doctrine recognised even by the expounders of the Hindu 
Law. His Lordship accordingly goes on to lay down that the 
application of the rule, ‘should be influenced by no technical 
considerations of form but by matter of substance,’ The 
difficulty however comes in because of the qualtication ‘ within 
the limits allowed by law’; for understood in the light of the 
remarks in Gokul Mandar v. Padmanand 2 this would prima 
facie restrict us to the rule as enacted in the Civil Procedure 
Code and this result is emphasised by the Madras Full Bench 
in Secretary of State v. Syed Ahmed Badsha Saheb ?, 

That the principle of finality of adjudication has an 
operation independent of the enactment in the Procedure Code 
was long ago laid down by the Judicial Committee, with refer- 
ence to the effect of pronouncements made in earlier stages of 
one and the same proceeding —whether it be a shit or a stage 
in execution (Mangal Prasad v. Grijakant 4and Ram Kirpal v, 
Rupéyari 5). Though this rule is now well established and 
. freely appHed (See Hook y A. G, of Bengal 6) its application is 
i sometimes nbt free from difficulty especially in connection with 
what may be conveniently described as the principle of 

“Constructive ’ adjudication, 
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A recent decision of the Judicial Committee (Rajah of 
Ramnad v, Veluswamy Thevar !) affords a striking illustration, 
On an application by an assignee decree holder to be brought 
on the record and to have the decree executed, the defendant 
taised a plea of limitation but the court without expressing 
any Opinion upon it ordered that the assignment is recognised 
‘and petitioner is allowed to execute the decree,’ The peti- 
tioner then proceeded to attach certain properties and was 
resisted on the plea of limitation. ‘Ihe Madras High Court 
thought that the former order had not adjudicated on the 
question of limitation but the Privy Council held that as the 
plea of limitation (if successful) would have been a complete 
answer to the former order, ‘it must be taken that a decision 
Was given against the respondents on that plea,’ 


In Subramanya Iyer v. Rajah Rajeswara Dor rai 2, Seshagiri 
Aiyar, J. suggested a distinction between cases in which an 
execution order is relied on in proceedings arising out of a 
subsequent application for execution and those where an order 
passed ‘ at one stage ’ is pleaded as conlcusive at further stages 
of the same application. It is no doubt true that an order 
passed ata certain stage cannot be regarded as necessarily 
having become final before the particular proceeding itself has 
come to an end, for the earlier order itself may be called in 
question in an appeal against the final order (Cf. Maharajah 
Moheshur Singh v. The Bengal Government 3 and Venkatagiri 
Iyer v. Sadagopa Chari 4) but if and in so far as any particular 
order has become final, its conclusiveness as a bar to any further 
agitation of the same matter does not Seem to depend upon 
whether the question is sought to be raised in a subsequent 
proceeding or in a later stage of the same proceeding. In Rajah 
of Ramnad vy. Velusami | it may be said that the question was 
raised in the same proceeding (though in form the application 
for attachment was made by a subsequent petition). 


. 

The rule has likewise been oftep applied to pronotigce- 
ments made in the course of orders remanding a® case to a 
subordinate court or calling for findings, Here again, there are 
ol-s2rvations found in some decisions which give room for un- 
certainty as to the extent of the finality of opinions expressed 





1. (1420) 40 M. L. J. 197. 2, (1916) 1. L, R. 40 M. 1016. 


3. (1859) 7 M. I. A. 283 4. (1904) 14 M, L. J. 359, 
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Vin such orders (Cf, Balwant Ramachundra v. Secretary of 


‘Slate | ) 

The positioh is (if we may so) corr dei stated in Vastad 
Mushkin Saibi v.Chowdappa 2 (See also Ajanasaya v, Karim 
Bahsha 3 and Syed Mahomed Siraji v. Syed Shan Ghulam 
Jailani Saturi Sahib 4. 

* The question has been raised from time to time, whether 
when a point has been once decided belween the parties in 
some proceeding other than a suit such a decision is conclu- 
sive in a subsequent svit between them. © There can of course 
be no such effect where the original proceeding is avowedly 
summaryfand the decision is made subject to the result of a 
separate suit, But in the absence of such provision, the point 
is by no means beyond doubt. Emphasis has often been laid 
upon the fact that the provision in the Code is applicable only 
in respect of adjudications in former ‘ suits ’; but it is evident- 
ly to discountenance this argument that the Judicial Commit- 
tee took occasion in Sheoparsen Singh’s case to observe that the 
enforcement of the principle of finality should notdepend upon 
technical considerations of -form. But it! was unnecessary lo 
decide the point in that case (Cf. also Kurruntalain v, Nuzbui 
Dowlaz 5.) That the rule will apply in cases where the subse- 
quent suit directly seeks to reopen the adjudication in the for- 
mer proceeding, is shown by the decision in Rajah Nilmoui 
Singh v, Ram Bandu Rai ë where the Privy Council disallowed 
a suit for recovery of a sum of money which in Land Acquisi« 
tion Proceedings liad been adjudged to be payable to the rival 
claimant, See also Chowakkaram v, Vayyaprathi 7, Nidar Mal 
v. Ranna Hussain 8, Magan Lal yv. Talchand 9 aud Manika v, 
Ramachandra", But whether the conclusions on parti- 
cular ‘ issues’ will have the like effect, that judgment does 
not help us to say. In Aruumoy? Dasi vi Mohewdra Nath 1, 
it was contended that a finding in a prior proceeding 
under the Probate and Administration Act that certain persons 
wert residuary leputees under a will and as such entitled to 
letters of administration’ was conclusive in a subsequent suit 





“ 1. (190%) I.L- R 32 13. 432, ai are 
'® 2. (1921) 40 M, L. J. £28, 3. (1918) 46 I.C 816 
4. '(1919) 12 L. W. 25. 5. (1905) I. L: R, 33 C, 116, 
6. (1881) I. L. R. 7 Cal, $88 (P, C.) 7. (105) L L. R. 29 Mad. 173. 
8. (1907) 1. L. R. 29 A. 608. 9. (1907}9 Bom L. R, 259, 
10. (1898) LL. Ry 24 Mad. 482 11. (1893) I. L. R, 20C, 8gg, 
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for the construction of the will. In repelling this contention, 
the learned Judges rely not merely on the ground that the 
former proceeding was not a ‘suit’ but also’on the fact that 
the question of construction was therein dealt with only inci- 
dentally i, e. with a view to determine whether the present de- 
fendants were entitled to letters of administration—and that it 
is not the province of the Prohate court to construe the will 6r 
determine any .question of titie with reference to the 
property covered by the will (See also Jagannath Prasad v, 
Rau il Singh! Concha v. Concha 2), In Chinnasami v, Harihara- | 
bhady ı 3 a finding in a guardianship proceeding against the 
genuineness of a will) on which a right to be testamentary 
guardian was based) was held not to be binding in asubsequent 
petition for T robale of the said will. Though more than one 
consideration is mentioned in the course of the judgment, the 
learned judges prefer to base their decision on the broad 
ground that as the judgment of the Probate Court would bea 
judgmeit in ren “the judgment by any other court ina 
proceeding inler partes cannot be pleaded in bar of an investi- 
gation in tie Probate court as to the factum of the will pro- 
‘pounded in that Court.’ It is however not Possible to gather 
from their judgments whether if the question had arisen in an 
ordinary suit between the parties, the learaed Judges would have 
held that the finding in the guardianship proceeding was con- 
clusive. Nor does the judgment in Mari Ammal x, Kaliammai 4 
throw any light on the question under consideration, for it 
proceeds on the footing that the probate judguient did not 
really decide the point that arose in the subsequent suit, 

In Rani Indar Kuar.v. Baldeo Baksh 5 the Privy Council 
affirmed a judgment of the Judicial Commissioners which 
involved a very liberal application of the rule of finality 
as they extended itio a former pronouncement made by a 
settlement court in the course of setilement operations 
in Oudh shortly after its annexation, It is not possible 
to gather from the judgment thg redsons for holding 
the former findings to be res judicata in the regular litigation 
that came before their Lordships but it is noteworthy’ that the 
question arose not with reference to anything that may be said 





lL. (logy i Lek. 25 C. 381, 2. g(lo8o) La JL A. C. 511, 
% (1893) I. L. R, 16 M 380. 4, (1911) 21 M. L. |. 485. 
5. (1920) 33 M. Le. J. 115 
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X to have been within the ‘ exclusive ’ jurisdiction of a settle- 
ment court, The points for consideration were whether a lady 
took the estate by inheritance or under a will and whethera 
certain person was the reversioner, On boih questions, the 
finding of the setilement court was held to be final and con- 
clusive. In this view, it cannot be insisted that for the princi- 
ple of res judicata to come into operation in connection with the 
trial of a suil, the former proceeding should also be a suit in 
the usual acceptation of that term (Cf. however Har Shankar v, 
Lal Raghuraj! Mussumut Gulah Koer v. Badshah Bahadur ? 
and the conflict there noticed). See also Khirodamani Barmani 
v. Bagala Sundari Dasi’. This point may well be re- 
garded as now settled by the decision in Ramachandra 
Rao v. Ramaciandra Rao 4. A question of construction of a 
will had in that case formerly been decided in the course 
of Land Acquisition proceedings in adjudging the apportionment 
of the compensation money between rival claimants. In a subse- 
quen! suit between the same persons it became necessary to 
construe the willin connection with other, properties claimed 
under the same disposition. The Judicial Committee have 
held that according to the ‘principle of the decision in 
Badar Bee v. Hahib Merican Noordin 5 the parties were 
bound by the construction adopted in the former pro- 
ceeding and that it was immaterial how that proceeding 
commenced, In express terms they say that it can make no 
difference that it was nol a ‘ suit ’, ‘ for the principie is of gene- 
ral application and is not limited by the specific words of the 
Code’. They are however at some pains to point out a distinc- 
tion between the two parts of the,former proceeding viz, 
the ‘award’ of compensation (as between the Governineat and 
the claimants) and the appoi tionment thereof as between the 
rival claimants and they Say that the latter “differs little in 
form or substance from an adjudication upon the rights of 
patiées in an ordinary litigation, The emphasis laid upon this 
aspect would seem to suggest that it is not of cvery miscellanea 
ous proceeding that the same can be said and the rule of 
fanality applied. Take for instance, a proceeding under the 
Guardian and Wards Act or under the Lunacy Act or The 

1. (1907) 1. L. R- 2? A. 519. 2, (1909) 10 C. L. J, 420. 


3, 41906) 4C. L J. 492 4. (1922) 30 M; L, T. 154 (P.G) 
5. L. R. (1909) A, C, 623, 
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Administrator General’s Act. It may in some of these test 
become necessary to determine questions of title to property or 
of genuineness and construction of documents, Whatever diffi- 
culties may arise in other systems as to whether any of these 
orders can be regarded as judgments in rem, the provisions of 
S. 41 of the Evidence Act'are clear and conclusive in this res- 
pect so far as this country is concerned and the only debateable 
point is as to their operation inter partes It has been suggest- 
ed that where the Legislature refers tu such proceedings as ‘suits’ 
or to the orders therein as ‘ decrees’, the principle ‘of finality 
should also be held applicable to adjudications passed therein, 
(CE; Harsahai v. Maharaj Singh 1, Eliza Smith v, The Secretary 
of State 2 and Achha Mian v. Durga Charan 3), But we ven- 
ture to doubt.if this test is safe or conclusive, any more than the 
provision found jn many enactments that proceedings there- 
under shall as far as possible be governed by the Civil 
Procedure Code. 

With reference to Ramachandra Row v. Ramchandra 
Rew twe may observe in passing that it will not merely 
overrule the two Calcutta decisions therein noticed Balaram 
Baramaratary Rav v. Sham Sunder Narendra 5 and Srimati 
Trinayani Dası v. Krishna Lal Dey and others 6 but also 
affect a number of Indian cases bearing upon the question of 
the right to appeal from apportionment orders, the forum for 
such appeals and the Court fees payable in respect thereof. 
Their Lordships substantially adopt the view urged in 
the argument of Lr. Ashutosh Mukerjee in the 23 Cal 
case that’ the right of appeal in such matters should 
be founded not on S, 54 of the Land Acquisition Act but on 
the general provisions of the Civil Procedure Code. The 
decision in Dirgaz Deo v, Kali charan Singh 7, must also be 
regarded as Ho longer good law ¢n so far as it holds that an 
adjudication by way of apportionment cannot be held to 
affect other properties held under the same title (Cf,also 
_ Mahadevi v. Neelamani) 8, š . 

Before closing we may also mention that another aspect 
of the doctrine of estoppel by record—which differs from the 





ae 


1, 879) I. L. R.. 2 A. 204 2, (1878) I. L. R, 3 C. 340, 
3, (18971. L, R. 25 C. 116. 4. (1921) 30 M. L, T. (P.C.) 
5, (1896) I. L R. 23C, $26. 6. (19:0) 17 C. W. N. 935. 
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: arule of res judicata.in that it related to judgments not inler 
partes—was developed | in certain recent Madras cases on the 
strength cf one or two “passages in Dr, Bigelow's book and 
some American authorities Sec Srinivasa Aiyangar v, Asavar 
Srinivasa Aiyengar 1; Ramamurthi Dora v. Secretary of State ? 
Suppa Bhaltar v, Suppa Sokkayya Bhattar 3 Mr. Hukum 
Chand notices this line of American authority (in S. 110 
of his work on the Law of res judicata) but observes that 
the weight of authority is against it, the Full Bench has now 
overruled these cases (See Secretary of State v. Syed Ahmed 
Badsha 4) but it adds that such judgments may bea piece of 
evidence and sometimes very strong evidence on the question 
of title. The same opinion has been expressed in Peari Mohan 
Shahav. Durlavi Dassya 5 and if it merely refers to the admis- 
sibility of the judgment under S, 13 or S. 42 of the Evidence 
Act, there is nothing to be said against it. But Wallis, C. J. 
speaks of such judgments being sometimes conclusive ‘in fact, 
though not ‘conclusive in law’ and if this is to be understood 
in the light of observations in other cases which while for mally 
negativing the plea of res judicata claim special weight to the 
former judgment (Cf, Midnapur Zemindari Co., Ltd. v. Naresh 
Narain Roy ©) we may find ourselves UA adopting a 
vague and ill defined rule of estoppel or burden of proof See 
Nallappa Reddy v. Vriddhachala Reddy 7 and Thekkamanugalat 
Raman y. Kakkescri Pazhiyot Manakkal 8. 





SUMMARY OF ENGLISH CASES, 
Sutters 2. Briggs (1922) A. C. 1. 

Gaming—Cheque given for racing bel—I ndorsement in blank 
to banker for collection —Banker if a “holder” —Suit for recovery 
of the amount — Maintainability—Gamimg Act, 1835, S. 2. 

‘Ihe loser of a bet one horse race drew a cheque in favour 
of the winner and crossed it “Not negotiable A/c. payee 
only.’ ” The payee indorsed the cheque in blank in favour of his 
bamkers for the purpose of collection. The bankers presented 
the cheque "and obtained payment of the same. In an action by 
the loser against the winnerto recover the amount of the 
eas Held that the bankers, were indorsecs and holders of 





(yoy) 1, L. R. 33 M. 483, 2. (112) 1. L. K, 36 M. IH 
5 (1915) 29 M. L: J. 558 4. (1921). LI. L. R. 44 M, 773. 
5. (1913) 18 C. W.N. 954. 6. (1920) T. L. R. 48 C. 460. (P.C.) 
% (1911) I. L. R. 37 M. 270. 8. (1912) 28 M- L.-J. 184, 
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the cheque within the meaning of S, 2 of the Gaming Act, ki 


1835 and that the plaintiff was entitled to recover, 

The expression “ holder of a note’ or bill” in S. 2 of the 
Gaming Act ‘includes the original payee as well as 3 banker 
who receives the note or bill for collection. 

Dey v. Mayo (1920) 2 K, B, 346 approved. 

Nicholls v, Evans (1914) 1 K, B. 118 overruled. 

Corporation of tha City of Glasgow v. Taylor: (1922) 1 A. C, 
44. 

Tort— Negligence—Cily corporation—Botanical gardens— 
Public park—Poisonous shrub—-Access—Child eating poisonous 
fi uil—Death—Damages—Demurrer—Pleadings— Practice, 

Where a court is called upon to decide an issue arising 
upon a demurrer, the defendant must be taken to admit for the 
sake of argument that the allegations in the plaint are true 
modo et forma, 

° The City of Glasgow Corporation were the proprietors and 
custodians of public gardensin the city. There was in the 
gardens a play-ground and band-stand to which the public had 
access. Ona small strip of land adjoining the playground the 
Corporation grew shrubs of various kinds, including a shrub 
bearing Ferries similar in appearance to small grapes and 
presenting a very tempting and alluring appearance to children, 
This plot of ground which was enclosed by a fence, was also 
open to the public, access being obtained to it by a gate in the 
fence easily opened even by. children, The plaintiff's son, 
aged seven years, proceeded with some other children to the 
playground in the gardens and ate some of the poisonous berries 
and died. It was alleged in the plaint that the corporation that 
the berries were a deadly poison and that no warning had been 
given to children or their parents or others who had custody 
of them of the danger. Ina suit by the plaintiff for damages 
for the death of his son caused by the negligence of the Cor- 
poration, the latter pleaded that the allegations in the plaint 
did not disclose a cause of action. Held, that the averments Sn 
the plaint disclosed a goo cause of action and that the action 
ought to proceed to trial, 

Per Lord Atkinson :—The liability of the derendants in 
cases of this kind rests; in the last resort upon their knowledge 
that by their action they may bring children of tender years, 

. 
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\ unable to take care of themselves yet inquisitive and easily 
“tempted into contact, in a place in which they, ‘the children, 
have a right to be with ethings alluring or tempting to them, 
and possibly in appearance harmless, but which, unkown to 
them and well known to the defendnts, are hurtful or danger- 
ous if meddled with. 
e Per Lord Shaw : In grounds open to the public as of right, 
the duty resting upon the proprietors, or statutory guardians 
like a Municipality, of making them reasonably safe does not 
include an obligation of protection against dangers which are 
themselves obvious. Dangers, however, which are not seen and 
obvious should be made the subject either of effectively restrict- 
ed access or of such’express and actual warning of prohibition 
as reaches the mind of the person prohibited, 





Khaw Sim Tek v. Chauh Hooi Gnob Weoh: (1922) 1 A. C. 120. 

Straits Settlements Limitation Ordinance, 1896, S. 10 and 
Art. 99—Will—Trust—Suit for declaration that trust is void 
and for recovery of property—Intestacy— _Limitation—Starting 
point. 

Sec, 10 of the Straits Settlements Ordinance (corresponding 
to $. 10 of the Indian Limitation Act) does not apply to a suit 
by a person claiming as the legal personal’ representative of a 
deceased testator, to recover property on the ground that the 
trusts for which they were set apart by the testator were void. 
The purpose of following the property in the hands of the trus- 
tees referred to in S, 10 must be the purpose of restoring it to 
the trust specified in the section. A specific purpose, within the 
meaning of S. 10, must be a purpose that is either actually and 
specifically defined in the terms of the will or the settlement 
itself, or a purpose which, from the specified terms, can be 
certainly afirmed, ; 

Balwant Rao v, Pura Mal 1. L, R. 6 All, 1 approved. 

Under Art. 99 of the Strait Settlements Ordinance a suit 
fos pbtaining a legacy or fora share of a residue bequeathed 
bya testator or for a distributive share of the property of an 
intestate cannot be maintained after the lapse of 12 years from 
the time when the legacy or share becomes payable or deliver- 
able. A suit by the next-of-kia for a declaration that a gift of 
a portion of the testater’s property is void and for the recovery 
of the same as upon an intestacy, must therefore be brought 


—14 
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within 12 years of the testator's death or of the date fixed by 
the testator for division of the estate. : 

A decision of a competent courte declariitg the gift to be 
void and therefore declaring an intestacy to that extent, does 
not give a fresh starting point. The intestacy, if any, Has exis- 
ted throughout. The probate gives no efficacy to the provisions 
of the will ; it is merely proof of the contents. . 


Jubilee Cotton Mills, Ltd. In re : (1922) 1 Ch. 100, 
Company—Promoter—who is—Secret profit—Liability to 
account, i 

The mere purchase of property bya person who contem- 
plates subsequently promoting a company does not, of itself, 
make him a promoter. But persons who purchase property 
and then create a company to purchase from them the property 
they so possess, stand in a fiduciary position towards that com- 
pany and must faithfully state to the company the facts which 
apply to the property and which would influence the company 
in deciding on the reasonableness of acquiring it, ,and must 
provide the company with a board of directors capable of arriv- 
ing at an honest and independent conclusion, The company, 
is in law a legal “ persona ” , and it is of vital importance in 
the administration of the law relating to limited liability com- 
panies that their promotion should as far as possible, be kept 
clean and honest. 





The promoters of a company formed for purchasing a 
business, obtained a larger number of fully paid up shares and 
debentures forming part of those originally allotted to the 
vendor as the ostensible consideration for the purchase. The 
said consideration was considerably overstated, without the 
knowledge of the company, in the purchase agreement adopted 
by the memorandum and articles of, association. The deben- 
tures were valuable but the shares were worthless. The promo- 
ters realised the debentures at their market value and also obtain- 
ed a considerable sum for the useless shares “by fraudulent*un- 
loading, Eventually the company went into liquidation and on 
a misfeasance summons taken out by the Official Liquidator. 
Held that the promoters had made a secret profit out of thé 
shares and debentures purported to be allotted and they were 
accountable to the liquidator for the whole of the profits made, 





\ 
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\ Morris In re, Mayhew v. Halton (1922) 1 Ch, 126. 

Interesi— Mortgage— Compound interest—Annual rests— 
Capitalisation of interest®-Income Tax—Right of mortgagor to 
deduct tax before payment of interest. 

All that the expression “ compound: interest” really means 
is, that if the interest, or a portion thereof, ıs not paid, then 
that interest or that portion of it which is not paid, shall itself 
bear interest, The words “yearly rests’ occurring in apro- 
vision for payment of compound interest merely define the 
periods at which the interest is to become payable upon what 
may be called the overdue interest. In ordinary practice the 
way in which compound interest with yearly rests is calculated 
is that at the end of the first and every succeeding year the 
interest for the year which is unpaid is added to capital ; at the 
end of the second year the interest for that year, if it is unpaid, 
together with interest on the first year’s unpaid interest is added 
to the sum made up of the capital and the first year’s interest, 
and upon those aggregate sums interest is calculated for the 
following year, and soon. This is commonly spoken of as 
capitalising the interest though it has not that legal effect. 
The interest does not become capital for the purposes of 
income tax. 


A mortgagor redeemed a mortgage containing a provision 
for payment of compound interest with yearly rests, under 
which however no interest had been paid fur several years after 
the due date. The mortgagor on redemption paid the whole 
of the principal and interest due on the mortgage as per its 
terms less income tax on the total amount of interest for all the 
years basing his claim on R, 19 (1) of the General Rules under 
the Income Tax Act, 1918. The mortgagee claimed that the 
mortgagor could deduct tax only on the interest payable for 
the year of redemption and that the interest for the previous 
years had been capitalised under the provisions of the mortgage. 
Held, that the compound interest had not been “ capitalised” 
forelegal purposes and that the interest had remained as such 
all along sg as to entitle the mortgagor to deduct the income 
tax on the whole of that interest on payment to the mortgagee. 





Golden Bread Co., Ltd, v. Hemmings (1922) 1 Ch. 162. 
Sale of premises with the business carried thereon—Default 
of purchaser—Loss in business—Liability to indemnify, 
b 
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A contract for the sale of premises together with the good-, d 
will of a business carried thereon was not completed owing to 
the wilful default of the purchaser, The vendor carried on the 
business at the risk of the purchaser and informed him, that the 
business was being carried on at a loss and "at the purchaser’s 
risk. The purchaser kept quite. In an ,action by the vendor 
against the purchaser for recovery of the loss sustained by .tHe 
former in continuing the trade, held, that the vendor having 
sold the business as a going concern was entitled to be indem- 
nified against all losses incurred in carrying on the business 
after the date fixed for completion. As between the vendor 
and the purchaser, the vendor was, as from the date fixed for 
completion, a trustee of a somewhat modified kind. He was 
entitled prima facie to continue to carry on the business he 
had sold at the risk ofthe purchaser, subject to his taking 
steps to inform the purchaser with reasonable promptitude of 
what he was doing. 

Rex v. Poplar Borough Council (No. I) (1922) 1 K, B.72C. A 

Statutory body—Refusal to perform statutory duty—Remedy 
of aggrieved party. 
` Mandamus is the regular remedy ha itis desired to 
compel a public body to fùlfil a public duty which they with- 
out legal excuse decline to perform, and the performance of 
which would be for the benefit of the person or body comp- 
laining. Where however the statute creating the duty has 
prescribed a form of remedy for a breach of that duty other 
than mandamus, then as a general rule the court will not allow 
any other remedy to be pursued. There may also be 
cases where the party complaining may have some alternative 
remedy as convenient, beneficial and effectual as mandamus, 
and if so in its discretion the court will not grant a writ of 
mandamus. . ; i 

Rex v. Poplar Borough Council No. 2 (1922) 1 K. B 95 C.A, 
l Contempt—Proceedings for — Corporation — Mandames— 
Disobedience—Attachment—Procedure,e . 

Where a mandamus is directed toa corporation to do a 
corporate act and no retura is made, an attachment can he 
granted only against those persons who refuse to pay obedience 
to the mandamus. The corporation is & notional body and it 
cannot be attached for disobedience to the writ. Where there 
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\iis no governing body controlling the actions ofa corporation, 
a mandamus addressed to the corporation is a command addres- 
sed to every member of fhe corporation. Where it is sought to 
attach igdividual members of the corporation for disobedience 
to a mandamus addressed to the corporation, the proper proce- 
dure is to insert their names in the rule nisi and to serve it on 
each of them personally with an affidavit indicating the nature 


of the contempt with which he is charged. 








Underwood, Ltd v. Burgh Castle Brick and Cement Syndi- 
cate (1922) 1 K. B. 123. 

Sale of goods—Fixture--Engine altached to the soil--Delivery 
—Property in the gocds when passes—Sale of Goods Act, 1893, 
S. 18. f 

An engine weighing thirty tons was affixed: toa bed of 
concrete by means of belts and screwed down. The plaintiffs, 
the owners of the engine and of the premises on which it stood, 
contracted to sell the engine to defendants and to delivet it 
free on rail in London to the defendants. The plaintiffs de- 
tached the engine but while being loaded on to a railway truck 
the engine was so badly injured that the defendants refused to 
accept it. On a question arising as to whether the property in 
the engine had, at the date of the injury, passed to the defen- 
dants. Held, that the plaintiffs continued to be the owners of the 
engine at the time of the injury to it. The defendants intended 
to buy only a chattel and in order to make it a chattel, the 
engine had to be severed from the soil. The property in the 
engine therefore did not pass until it had been served and deli- 
vered under the terms of the contract. / 








Smith v. Williams : (1922) L K.B 168, 

Incom-tax—Case Stated by Commissioners—Death of res- 
pondent—Addition of legal representative—Taxes Management 
Aci, 1880, S. 59. , 

“The surveyor of taxes being dissatisfied with an assessment 
by*the Gegeral Commissioners required them by notice in 
writing to state and sign a case for the opinion of the High 
Gourt. Subsequently and before the case was actually signed and 
filed, the assessee (respondent) died and the Surveyor sought 
to prosecute the case against the legal representative of the 
asse33ee, Held that the proceedings did not abate on the death 
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of the respondent (assessee) and that they, could be continued 
as against the executor of the deceased assessee. 

In the absence of a specific rule enacted ‘by statute, the 
Court had power to mould a convenient form of Procedure: to 
enable the’ case to be heard on the merits. 





Neilson v. L. and N- W. Ry: Co. (1922) 1 K. B. 192 C. A. 

Railway—Risknole—Owner's risk—Deviation from voute— 
Loss—Liability. 

If a carrier desires to exempt himself from his common 
law liability he must do so in clear language. Where the con- 
tract between a consignor and the railway provides for the 
carriage of goods from one place to another through a parti- 
cular route and the consignor agrees to bear risk of loss or 
delay in transit himself and to exempt the railway from liability 
therefor, the exemption has reference to-the conveyance by the 
prescribed route and by that route alone. When once the 
goods are diverted by the Railway from the prescribed route 
and taken on another journey, even though that diversion was 
the result of a pure mistake on the part of the railway servant 
they cease to be covered by the contract and by the exceptions 
which it contains. 

Per Scrution, L. J .—When a carrier seeks to protect him- 
self by exceptions, unless they are so worded as to indicate 
clearly a contrary intention, they only apply where the except- 
ed events happen in the course of his carrying out the contract, 
and do not apply where they happen while he is doing some- 
thing which he has not contracted to do, 


Commissioners of Works v. Hull (1922) 1 K- B. 205. 
Landlord and tenani— Covenant against alienation— 
Forfeiture—Declaration of intention by landlord—Suit to eject 
assignee in possession, ° ara 


A lessee who was bound by the covenants in his lease not 
to sublet or assign without the written permission of the lessors ” 
assigned his term to the defendant without such permission and 
subsequently disappeared. The lessor, aş soon as he came to 
know of the assignment ‘sued to eject the assignee in possession, 


Held that on the disappearance of the lessee, the issue of a 
s 
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Writ against the assignee in possession was a sufficient declara- 
tion by the lessor of the exercise ofihis option, to forfeit the 
tenancy for brea&h‘of thetovenant not:to assign., Consequently 
the tenancy of the original lessee and that of: his assignee 
were both thereby determined. 





° French v. Gething (1922) 1 K. B. 236 C, A. 

Husband and wife—Gift—Household furniture—Registra- 
lion—Omission of—Subsequent possession—Doctrine of reputed 
ownership—Bills of Sale Act, 1878 Ss. 4 and 8—Married 
Women’s Property Act, 1882 S. 10. 


The doctrine that possession follows title applies to 
chattels as well as to lands. Where the husband and wife are 
living together in the conjugal domicil there is no presumption 
that the household goods are in the apparent possession of the 
husband. Where by a post-nuptial deed a husband gave his 
wife certain household furniture in the house where they were 
living together and the furniture remained in the house occupi- 
ed by them, it could not be said that the furniture was in the 
possession or apparent possession of the husband or in his 
order and dispossession or\reputed ownership, 

The doctrine of reputed ownership does not require any 

. investigation into the actual state of knowledge or belief, either 
of all creditors, or of particular creditors and still less of the 
outside world, who are no creditors at all, as to the position of 
particular goods. It is enough for the doctrine if those goods 
are in such a situation as to convey to the mind of those who 
knew their situation the reputation of ownership, that reputa- 

_tion arising by the legitimate exercise of reason and judgment 
on the knowledge of those facts, which are capable of being 
generally known to those who choose to make enquiries on the 
subject. ° , ° 





- Rex v, Cambridge Corporation (1922) 1 K.B. 250. 

° Mandainus—Corpordtion—Refusal to grant license. 

` A mandamus will not be granted if a local authority bona 
fide and on reasonable grounds believes that the erection of a 
proposed building would be in contravention of some provision 
of law and therefore refuses license for the said building. If 
the local authority in refusing the license acts on irrelevant 
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considerations and there are no reasonable grounds for the 
belief that the proposed building contravenes or infringes some 
provision of the law, then,?a mandamus will is$ue. 


me e 
Edwards v. Metropolitan Water Board (1922) L K. B. 291. 


Public authority—Protection of—Negligence—Execution of 
‘duty—Public Authorities Protection Act, 1893, S. 1. 


- A public body does not necessarily enjoy the protection of 
S. 1 of the Public Authorities Protection Act, 1893, merely 
because it is acting under a leave or license conferred upon it 
or under a permission granted to it by an Act of Parliament. 
To entitle it to. protection it is necessary that it should be act- 
ing in pursuance or execution or intended execution oN an Act 
of Parliament or ani bia duty or authority. i 


X 


4 pi ra f 

Urquhart Lindsay and Co. v. Rastern Bank. Ltd. (1922) 1 K 

B 318. ` i 
Damages—Sale of cools Baers s letter of credit--Repudia- 

tion—Quanium of damages. 


Plaintiffs were a company Pee ‘machinery in 
Great Britain. They agreed fo sell and ship in monthly instal- 
ments, to certain traders at Calcutta a quantity of machinery ‘at 
prices mentioned in a pro forma invoice, subject however to a 
stipulation: that should the cost of labour or wages advanced 
there would be a corresponding advance in the prices to be paid 
by the buyers. The goods were to be paid for by means of a con- 
firmed irrevocable credit.to be opened by the buyers in favour of 
the plaintiffs with a bankin Great Britain, who were to pay the, 
plaintiffs for each shipment as it took place. In pursuance of this 
arrangement, the defendant bank at the instance of the buyers 
undertook up toa certain amount and with a certain limit of time, 
to pay the plaintiffs against bills drawn upon the buyers accom- 
panied by corresponding invoices and shipping documénts, 
the amount of such invoices, Having received a letter of cifedit 
from the defendant bank, the plaintiffs manufactured the machi- 
nery and actually shipped two instalments of it, receiving pay- 
ments from the defendants under the letter of credit against 
bills accompanied by the invoices and other documents called 
for by that instrument, Before the third shipment was made, 


. 
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' Nthe buyers, finding that the plaintiffs were including in their in- 
voices an addition to the prices originally quoted in respect of 
an alleged rise in the cost of the wages or materials, instructed 
the defendants only to pay so much of the next invoices as repre- 
sented the original prices, The deft, obeyed’ these instructions 
hut the plaintiffs refused to part with the documents representing 
their goods unless they received the full amount of their invoi- 
ces ; and upon the defendants maintaining their position cane 
celled the contract as to further shipment, as upon a repudia- 
tion by the buyers and brought an action against the defendant 
bank, claiming as damages the loss on material thrown on 
their hands and loss of profit ; in other words, the same dama- 
ges as they would claim against the buyers on the repudiation 
of the contract. Held, that having regard to the fact that the 
credit was irrevocable, the refusal of the defendant to take and 
pay for the particular hills on presentation of the proper docu- 
ment constituted a repudiation of the contract as a whole, The 
plaintiffs were therefore entitled to damages, The amount of 
damages was the difference between on the one hand the 
value of the materials left on the plaintiff's hand and the cost 
of such as they would have further provided, and, on the 
other hand, what they would have been entitled to receive for 
the manufactured machinery from the buyers, the whole being 
limited to the amount they couldin fact have tendered before 
the expiry of the letter of credit. 





Underwood Limiten v. Burgh Castle Brick 2nd,Cement Syn- 
dicate (1922) 1 K. B. 343 


Trade: fixtures—Passing y property —Delivery—Sale of 
Goods Act, S. 18, 

No general rule canbe laid down which will answer the 
question when the property in goods passes in every contract 
of sale. In many sales of specific articles to be delivered, the 
praperty passes on the making of the contract. But the facts 
may give rise to other jnferences, as regards the intention of 
the parties.” 

. The owness of a heavy engine weighing 30 tons and bolted 
to and embedded in a concrete flooring in the owner’s premises 
agreed to sell it at a price of 650 H. P. F. O. R. London. Be- 
fore the engine could be delivered on rail it had to be unfas- 
tened and then to be dismantled, a work requiring seyeral 
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days’ work.and an expense of £100. Thesellers detached the? 
machine but while it was being loaded on a truck it was 
damaged by accident. The buyers refused to accept the engine 
- while the sellers contended that the property in the engine had 
passed on the date of the sale to the buyers. Held, that as 
the plaintiffs were bound to do something, which they had not 
done, for the purpose of putting the engine into a deliverable 
state, they remained its owners at the time of the accident, 
Moreover the cricumstances attending the contract showed an 
intention that the property in the engine should not pass until 
it was placed on rail in London. (1922) 1 K. B, 123 affirmed, 





Monsell v. Monsell and Cain (1922) P. 34. 
Divorce—Husband’s petition—Claim for damages against 
co-respondent—Death of wife—Abalement. l 
A claim for divorce against the wife and a claim for 
damages against the co-respondent are distinct causes of action 
and the latter does not abate on the death of the respondent, 


JOTTINGS AND CUTTINGS. 

Lord Trevethin’s Retirement: —When Sir A, T. Lawrence 
was promoted less than a year ago from a puisne judgeship to 
the office of Lord Chief Justice of England, he expressed the 
hope that he might retain that high post so long as his health 
allowed him to discharge the duties of the office. Though there 
were doubts at the time as to the propriety of the appointment, 
Lord Trevetiftn, as he soon became after the assuinption of office, 
has overcome them all by the distinguished manner in which he 
has discharged his judicial functions, and regret will be general 
{hit he should have been so soon required to retire from the 
Chief Justiceship from political considerations which ought to 
have been kept far removed from such a post. Lord Trevethin’s 
freedom from all party associations gave hima special claim 
and qualification for maintaining, as he has ,so worthily dene, 
the traditions of his office. He has displayed during his ten 
months of active work as the head of the English’ Bench all 
those qualities of courage and patience in judgment, and of 
‘tranquil and kindly wisdom, which have tended so much to 
enhance the dignity of the office, and fhe good wishes of the 
whole profession will go with him in his retirement, 

* 
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\. The New Lord . Chief Justice :—The resignation. of Lord 
Trevethin has, in accordance with expectation, been followed 
by the appointrhent of “Sir ` Gordon Hewart to ‘ Mansfield’ s. 
chair." Not that his promotion is to be regarded as an illustra- 
tion of a prescriptive claim by the Attorney-General to the 
highest purely judicial post in the country. There have been, 
nihe Lord.Chief Justices during the past hundred years, and 
only two of the nine—Lord Denman and Lord Reading were 
Law officers at the time of their appointment, Of the other 
seven, Lord Tenterden, like Lord Trevethin, was a puisne judge 
when he became Lord Chief Justice, Lord Campbell was Chan- 
cellor of the Duchy of Lancaster, Sir Alexander Cockburn and 
Lord Coleridge held the office of Chief Justice of the Common 
Pleas, Lord Russell of Killowen was a Lord of Appeal in Ordi- 
nary, and Lord Alverstone was Master of the Rolls. Sir Gordon 
Hewart is, therefore only the third Attorney-General in the 
course of a century who has passed direct from the Bar to the 
office of Lord.Chief Justice. This is a point which deserves to 
be emphasised all the more because the Law Officers tend to 
become Government officials and distinguished politicians rather 
than the acknowledged leaders of the Bar, The appointment of 
Sir Gordon Hewart has very much morethan custom to cona 
mend it. His brilliant achievements as Parliamentarian have 
not obscured his conspicuous gift as a lawyer. His sure mastery 
of matters of detail, his remarkable, powers of orderly and 
concise exposition, his appreciation of the force of the argua 
ments advanced against him, his unfailing sense of,fairness, and 
the courtesy and good humour which distinguished him at the 
Bar have been displayed not less successfully at Westminster j 
and will enable him, with his large knowledge of legal princi- 
ples, to fill with distinction the great office to which, with the 
warm approval of the whole profession, he has now been 
“appointed. He possesses z a scholarly gift of diction which, com- 
bined with intellectual powers at once penetrating and robust, 
will e permit him to contribute many a polished addition to the 
löng list of memorable judgments delivered by the more‘learned 
of his predecessors. The suggestion has been made in a news- 
paper of some standing that there is no reason why, even though l 
he is Lord Chief Justice, he should resign alb the claiins of poli- 
tics to the law. There can be no more mischievous notion, 
especially in days when it becomes increasingly important for 
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the Bench to preserve its authority and independence, than thaty 
judges are entitled to take an active part in political affairs. Dis- 
tinguished as the part he has played itf the political world has 
been, the new Lord Chief Justice, we feel sure, has top deep a 
regard for the traditions of the judicial office to act upon so 
unfounded and untimely a suggestion, 


* 
* * . 


The New Law Officers :—Sir Ernest Pollock, K. C. M. P.,. 
who became Solicitor-General three years ago, when Sir Gordon 
Hewart took the place of the present Lord Chancellor as 
Attorney-General has, in accordance with custom, now succeed- 
ed’ him in the higher office. He belongs to what is, perhaps, 
the most famous of legal families. A grandscn of Chief Baron 
Pollock, a nephew of Baron Pollock, a son of a Senior Master of 
the Supreme Cohrt, a kinsman of Sir Frederick Pollock and 
of many another well-known lawyer bearing the same name, 
the new Attorney-General is to be congratulated upon adding 
the position of leader of the English Bar to the record of the 
high legal offices which members of his family have held, Ihe 
selection of Mr. Leslie Scott, K. C., M. P., for the office of 
Solicitor-Genéral is, by universal consent, the best appointment 
that could possibly have been made. He has long. occupied at 
the. Bar, especially in mercantile cases, a position which would 
hive fully justified his promotion to the Bench.: The Govern- 
ment is,.in the circumstances, very fortunate in having 
a lawyer of Mr, Leslie Scott’s quality as its second Law Officer, 
More than once he has represented Great Britain at interna- _ 
tional conferences on maritime law, and his special knowledge 
of International Law in all its branches will be of great assistance 
to the Government in dealing with some of the most important 
problems withe which it has to deal. Both on professional and 
Parliamentary grounds his appointment is warmly to be wel- 


cemed by the profession and the public, The Law Journal, 
* . . 


z * o * . : e 
Reports as Authorities:—Practitioners, as well as text-writers, 
are all familiar with the dicium of the Master of the Rolls iq a 
famous case ([1887] 3 T. L. R. 641): “All reports made‘by 
gentleman of the Bar, and published ore their responsibility are 
equally regular.” The judgment of ‘Lord Sumner in the case of 
The Turid (February 27), on the facts of which we commented 
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q last week, carries the matter a Jong way further. In all the Courts 
through which the case had been taken right up to the House 
of Lords, the ultimate décision, involving a point of general im- 
portancg to business men, depended on a judgment of the Court 
of Appeal ina case nearly fifty years old, the only report of 
which appeared in The Times newspaper (Holman v. Wade ; May 
f1, 1877), This authority, which regulated the relations of 
charter-parties to established customs in a number of places of 
great importance, had been ignored in some of the text books, 
though it had been consistently followed in the Courts with but 
one exception, Stephens v. Wintingham (3 Commercial Cases 169), 
which must now be taken as overruled, In the present case 
the Master of the Rolls, on the hearing in the Appeal Court, 
said that Holman v. Wade ‘is only reported in a most unsatis- 
factory manner, that is to say, it is orily reported as a piece of 
news in the newspaper.’ But Lord Sumner, in the House of 

= Lords, dissented strongly from this comment, saying : ‘As for 
that, if it had not been reported at all it would still have been 
a decision, which ,when brought to ‘light by any means must 
have been regarded as authority.” It is true the report was 
very brief; í ET 


# Lord Justice Bramwell now delivered judgment in favour of the plaintiff, the 
ship owner, fo the effect tbat the contract could’not be waived bycustom.’, . f 


But the learned Law Lord expressed the wish that“ this 
model were more often followed; they who delivered judgments 
could alone regret it? Lord Sumner considered what would 
happen if some learned and industrious person- compiled . from 
the records and cases lodged by the parties in the Lords, and 
the transcripts of their lordships’ opinions preser ved in the 
Parliament Office, a selection of ‘Unnoticed House of Lords 
Cases.’ The result, he thought, might be somewhat unexpect- 
ed, bul the decisions themselves all Courts, their Lordships’ 
House included, would be bound to follow, wherever they 
appljed. In the present case a search among the records'estab- 
lished ‘ the substantial agcuracy of the newspaper report,’ and 
so the Courts below had to follow it, thongh both Mr. Justice 
Hill in the Divisional Court and Lord Justice Scrutton (who, 
by the way, had ignored the authority inthis standard work on 
' Charterparties ’) saidethat they would have been inclined, if 
free, to decide the other way. The reporter's work is -really 
one of the greatest aids to the easier transaction of business in, the 


f T 


144. THE MADRAS LAW JOURNAL, [VoL. nit. 


Courts, and after this signal instance of the ¿usefulness of even / 
a brief newspaper report, the old dictum may well be modified 

so as to read, very shortly, ‘All reporis*, , . dre equally re- 
gular,’ the sole proviso being that they be published with a due 
sense of responsibility, and so as to stand the -test of accuracy. 


Law Lords and Politics sed can doubt that the" 
Lord Chancellor, in commenting upon Lord Carson's speech at 
a political meeting, was well justified in declaring that no judge 
had ‘the slightest right to go on a platform in the country and 
make a political speech? A Lord of Appeal in Ordinary is no 
less a judge than the Lord Chicf Jutice or the Master of the 
Rolls. It is, indeed, only by virtue of his judicial appointment 
that he is a peer. The prestige and authority of the Judiciary 
would inevitably be destroyed if, in ‘accordance with the view 
expressed by Lord Carson in the discussion. which took place 
in the House of Lords on Wednesday, every judge who 
happened to be a peer deemed himself free to engage in parly 
strife. In the House of Lords itself Law Lords have not 
inferequently contributed to discussions on questions of purely 
constitutional or social interest, and the line between questions 
of that character and matters of party controversy is not always 
easy to draw. In practice, however, the line has been recog- 
nised, and on the very few occasions on which a Lord of Appeal - 
has thought fit to take an active part in the political business 
of the House of Lords a protest has promptly been made. For 
instance, in 1905, when fiscal reform was a burning topic in 
political circles, Lord Robertson, who had been a brilliant 
politician before he became a learned judge, made a strong 
attack upon the Government of: the day in the course of a 
discussion in the House of Lords. ‘It is an ill-omened_ thing,’ 
said Mr. Alfred Lyttelton, a promineng member of the Govern- 
ment, in criticising Lord Robertson’s speech at a publice 
meeting, “that a great Law Lord Should thus have detached 
himself from the calmness and judicial modefation which haye 
hitherto character ised the great office ‘which he holds.’ Lord 
Robertson’s speech was made in Parliament,where, as the Lord 
Chancellor himself admits, it is dificult to lay down a hard and 
fast rule with regard to non-judicial ytterances by Lords of 
Appeal, A still more ‘ill-omened ‘thing’ would it be if Law 
Lords—whose definite position as judges is emphasised by the 
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Nfact that they aresin receipt of salaries—were permitted to 
appear at public meetings as party politicians. Some of our 
greatest judges have been vehement politicians, but they ceased 

_to be politicians immediately they became judges ; and their, 
screne disregard of all political considerations has been one of 
the chief glories of the English Bench, Lord arson’s sincerity 
of purpose is beyond all doubt ; even his strong feelings are 
not difficult to understand ; but the judicial office has a high 
standard of self-restraint, and a judge who desires to remain a 

| politician cannot hope to acquire a reputation’ for impartiality 
such as every occupant of the Bench ought to possess. 
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CONTEMPORARY LEGAL LITERATURE, 


The American Law Review for July—August 1921 has a 
strong indictment on Judicial Parole as contravening sound 
public policy. The arguments of the writer are briefly these. 
Just as a person against whom a civil wrong has been com- 
mitted, whether a tort or a breach of contract, has aright to 
reparation in the shape of damages for the wrong, so an offen- 
der who commits a wrong against the public is bound under 
the law of the state to do reparation to the public whose inte- 
rests he has injured. And the law of the state has declared 
what penalty he shall suffer therefor, thereby rendering the 
only reparation that is possible, either in the shape of pecu- 
niary fines which go into the coffers of the state or by suffering 
imprisonment or other penalties which are attached to his 
criminal mis-deed. The judiciary of the country are bound to 
carry out the law and have no power to pardon the criminal 
after he is found guilty. The right of pardon belongs to the 
executive and cannot according to the’ writer under the Ameri- 
catfeconstitution he exercised by the judges. No doubt the 
judges can „impose suclt penalty on the criminal which the 
justice of the case requires but the right to grant a parole ora 
conditional pardon is beyond the powers of the judiciary. The 
writer emphasises that a sound public policy, the best interests, 
happiness and prosperity of the state dictate and require that 
we should cling tenaciously to the sheet-anchors of the ideals 
ang traditions and the fundamentals of the Government. . 
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The American Law Review: for NovemBber—December 19217 
has an interesting contribution on “Contracts ta Alter or Waive 
the Rules of Evidence,’ re-printed with permission of Illionis 

‘Law Review, A recent American decision has held that an. 
insurance clause which eliminates the presumption of death 
from a long continued absence as being valid in law. This 
naturally leads to the question whether parties ‘can contract out 
of the rules of evidence, A contract to alter the general rules of 
evidence may conceivably vary those rules in one of four ways; 

“(a) It may require presentation by the other party of 
more or other than might suffice for himjunder the usual rule ; 
e. g, when for proof of death the insurer stipulates that the 
insured's absence of seven years shall not of itself suffice. 

(b) It may pérmit, for the stipulating party less or other 
than might be required under the usual law; e. gẹ, when the 
obligee, in a surety’s bond, stipulates that his own statement of 
loss by the principal’s defalcation shall suffice. 

‘(c) It may exclude, for the other party, evidence which 
the usual law would admit; e. g., ifa vendor should stipulate 
that no person not an expert should testify to the sold article’s 
failure to equal sample ; but no actual instance of this variety 
appears in the Cases. 


(d) It may admit, for the stipulating party, evidence 
which the usual law would exclude; e. g., when an insurer sti- 
pulates that the testimony of a physician attending the insured 
shall be received. ” 

The writer first examines the history cf such contracts and 
cites instances of cases in the sixteenth century in England, in 
which such contracts were given effect to. He also says that 
since then this question has not come up for consideration till 
recently in America, The main argtiments against the validity 
of contracts to alter or waive rules of evidence are then dealt 
with, the most prominent being that of Chief, Justice Shawewho 
says that it isa stipulation concerning the remedy whicle is 
created and regulated by law unlike substantive rights which are 
annexed to the acquisition and continuance of a legal right. 
The remedy does not depend upon the contract but upon the 
law, generally lex fori regardless of lw loci coutractus which 
regulates the construction and the legal effect of the contract. 


After examining the various arguments for and against the 
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validity of such contracts the writer comes to the conclusion 
that, in the absence of fraud or oppression, parties ought to be 
allowed to make their Own contracts regarding the rules of 
evidence. Whatever may be the force of his reason to countries 
where the whole of the law of evidence has not been codified 
by a consolidating enactment, this conclusion cannot be accept- 
èd in countries like British India where the law of evidence has 
been codified in the form of a consolidating enactment like 
the Indian Evidence Act which does not allow any sccpe for 
conracts to vary its provisions, - 


The Canadian Law Times for February 1922 has a'contribu- 
tion headed ‘ From Contract to Status.’ We are familiar with 
Sir Henry Maine’s theory that ihe’ course of legal history can 
be explained generally as progressing from status to contract. 
This might have been said in the case of Roman law and the 
law of primitive peoples. A writer in the Harward Law review 
has stated that is not true of the common law. At the time when 
Maine wrote, the dominant point of view of jurists and philoso- 
phers was that the end of the legal order was to secure indivi- 
duals a maxium of individual selfassertion or liberty. That was 
the effect of the school of Bentham, Kant, Savigny and Hegel. 
The French revolution was at the time fresh in the minds of 
all. This conception of liberty paid little regard to actual de 
facto social and economic conditions. Situations in law which 
are really referable to the rule of individual liberty but to 
status were explained as following out of tort or contract and from 
voluntary action and exertion of will.” As for instance, the 
liability imposed by the law on the owner of trespassing cattle 
was explained on the fiction of negligence in the cases of 
masters and principals by the fiction of repr esentation, in the 
case of servants and agents whereby the fault of the latter 
was made to appear ethat of the master or the 
principal. Since then however the progress of society 
and, law have in many instances tended in the direction 
of status. In the intgrests of society law has imposed 
limitation upon property, liberty of contract and waste of natu- 
ral resources, the object, of course, being to ensure to all a 
maximum of justice in the satisfaction of human wants. To 
take a few ‘instances the whole law of workmen’s compensation 
is based upon the principle. of liability without fault. In- 
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other words because of a certain status into which the employer 
has been placed irrespective of his volition, certain duties and 
liabilities flow therefrom. The same thing care be said with 
regard to legislative enactments on the question of minimum 
wages of the workmen. The liability of innkeepers and ‘carriers 
can be accounted for only on status. In the domain of the Law 
of Insurance the conception of status or relation is responsible 
for'imposing many duties on these businesses apart from their ' 
volition, We have again the- law of landlord and tenant which 
` has always remained only one of relationship of status inherited 
from feudalism. The various Money Lenders Acts dealing with 
the relations between the lender and’ borrower also furnishes a 
prominent instance of such cases. - The tendencies of the law 
in its various fields may therefore be reasonably inferred to be 
an attempt to give an increasingly greater recognition to secur- 
ing by the law of maximum of individual and social wants. 
The writer therefore concludes -that the goal of the 
law is to improve the relations between human beings and to 
enable them to master and control physical nature through? 
‘recognition of a status in some instances, rather than through 
some superficial theory as of the goal “ from status to contract.’, 


BOOK REVIEW. 


The Law of Limitation by K. J. RUSTOMI, PUBLISHED BY 
THE EMPIRE LAW PUBLISHING SOCIETY, LAHORE, THIRD 
EDITION, 1922, PRICE Rs, 22-8-0, 


The case law on the Indian Limitation Act has grown so 
much as to call for another edition within three years of the 
previous one. The last publication was in the shape of a 

supplement over which some difficulty was felt by the practi- 
tioners as it had frequently to be consulted with reference to the 
original second edition of the author’s work. The growth of 
the case law on the subject with such rapidity and the conflict of 
views on many questions between the various High Courtsand 
often times in the same High Court set one thinking as to the 
best method of bringing about uniformity in the subjgct; and 
we cannot help being puzzled, along with Mr. Justice Walsh, 
the enormous number of articles of the first schedule to that 
Act. That in spite of centuries of growth in English law, there’ 
are not as many reported cases on the subject of limitation in 
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England aş in India in less than half a century shows clearly 

at we need a simpler code with fewer sections and articles, 
Mr. Rustomji has discharged his difficult task admirably and 
this is. evident from the popularity of his work among the 
members. of the legal profession and the occupants of the 
Bench and their calling for a third edition of the work in the 
short space of seven years. It is well known that Mr. Rustomji’s 
work has already found a place in the library of almost all the 
lawyers in this country; and it-is therefore not necessary here 
to recall the many excellent points of the work with which the 
profession is already familiar: The case law has been brought 
thoroughly up to date, and the cases which appeared since the 
completion of the work are given in the addenda. We have 
only to say that, since Mitra’s classical work on Limitation 
went out of date, Mr. Rustomji’s book has taken the foremost 
place among the authorities on the limitation law in this country 
and, this edition fully maintains the high level of its prede- 
cessors. 


[End ot Vol. 42.] 
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VIDYA VARUDHI TIRTHA v BALUSAMY ANTAR L L. R: 44 
` Mad 831 (P. C.) i ; 
; This is an epoch making judgment and has to be carefully 
studied. The question that fell to be decided was one of limi- 
tation with reference to-a permanent lease granted by:a Matad- 
hipathi but the decision is important not only because it decides 
: finally that question which has been the subject of considerable 
discussion in this country but.also because it deals comprehen- 
sively with the legal relationship that exists between the mana- 
gers of public and private religious endowments in this country 
and the property. consituting those endowments. Their Lord- 
ships point out what has so often been lost sight of that the 
‘position of the managers of these endowments is not that of æ 
legal owner with certain obligations annexed to that ownership 
such as is implied in the word “trustee.” It is merely that of 
managers of property vested ın the deity or the institution a point 
of view prominently brought out by Lord Buckmaster in Muham 
mad .Rusium Alikhan v Mushtaq Husain | where their Lord- 
ships, held-that the appointment of a wakif did not affect immo- 
vable property though the wakf consisted of immovable pro- 
perty because he was merely manager and in no sense a trustee. 
This distinction in the case of private religious trusts is referred 
to in Raja Peary Mohan v Monohar Mukkerjee 2 The manager 
or mahant may have duties and responsibilities analogous to 


those of trustees.and those duties may- vary according as the, 


case is one of managers or «nutwallis, or one of matadhipathies 
or.sajjadanashins and the relationship being fiduciary, the use 
of the word in a general sense might be justified. Their Lordships 
recggnise that the latter -possess considerable. power of 
disposal over the income approving Vidyapurna v Vidyanidhi 8 
Kailasa Pillai v Nataraja Tambiran 4 and Muthuswami Iyer 
-v Sreemedhanidhi Swamiar 5 with the consequence that their 
alienations may be good for their life. Their Lordships are of 





` 1, (1921) I. L. R. 42 A 609 P. C. 2. (1921) 41 M. L.J. 68 P. C. 
3. (1904) U. B. 27 Mad. 435. í 4. (1909) I. L. R. 33 Mad. 265., 
e - 5 Ce L. R. 38 M, 356. 
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Opinion that Art. 134 is not applicable to alienations by any, 
of these classes of people as they are not persons to whom pro- 
perty is conveyed in trust which in their Lordships’: opinion 
. means the same thing as “being vested in trust for specific 
purpose” in S. 10 of the Limitation Act. The general purpose 
of a mutt or other religious institution even a temple does not 
seem to be regarded by their Lordships as specific purpose 
within the meaning of the section. Their Lordships do not 
exclude the possibility of a conveyance in trust within the 
meaning of article 134 for specific religious purposes among 
Hindus and Mahomedans but their Lordships clearly indicate 
that that is not the legal effect of every religious dedication 
among those people. Such a conveyance in trust must be 
specifically found. Their Lordships would apply Art. 144 to 
alienations by managers of all institutions and endowments 
but the possession would be adverse only after the life time of 
the person that made the alienation. It is not clear whether 
this applies only to leases or also to other kinds of aliena- 
jon. But the approval of Mahomed v. Ganapathy 1 without 
disapproving of the cases cited therein, would seem to justify 
the inference that the rule is applicable to all alienations. Velu 
Pandaram’s ? case is not referred to in their Lordships’ 
judgment but it has to be distinguished as.being a case of 
alienation of the trust office and not of the trust property 
merely. The disadvantage of losing the benefit of S. 10 for 
temple, mutt and other religious endowments may be taken to 
be sufficiently offset by the recognition of afresh cause of 
action at the death of the alienor and at the death of every 
succeeding ttustee, manager or matadhipathi who has acquiesced 
in or'otherwise ratified the alienation and exclusion of the 
defence of bona fide purchase without notice. l 


One further point that remains jo be noticed is their Lord- 
ships’ observation that the permanent lease in this case was not 
a transfer for, valuable consideration by reason merely of the 
rent reserved. Their Lordships say that it would be ridichlous 
to so hold. It is not clear whether itis the smallness of the 
quit-rent referred to at p. 835 or the absence of a premium or 
other consideration that made'their Lordships say so. Their . 
Lordships seem to recognise that permanent leases may come 
within the article for they say at p. 843 that the alteration of 


3. (1889) 13 Mad. 277. 4. (1899) I. L. R. 22 Mad. 271 (P. C.) 
e 
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vthe language in Art. 134 from “ purchased ” to “ transferred ” 
was made with the object of bringing permanent leases under 
the article.- One thing*is clear that the reservation of a rent 
does not necessarily make it a'transfer for consideration. 


` 





. MUSTI VENKATA JAGANNATHA v. MUST: VEERABHADRAYA : 
f. L. R. 44 M 043 (P. C.) 

The decision of the Privy Council. in this case overrules 
Gunnaiyanv. Kamakshi Aiyar 1, and Lakshnipatiiv, Bommired- 
` di 2, That is to say where an inam constituting the emoluments 
of an office such as the Karnam office is enfranchised the bene- 
. fit of the enfranchisement goes only to the offi¢e-holder and 
not to the members of his family divided or undivided. Second 
of the cases overruled was a case of enfranchisement in the 
name of the widow. Personal inams stand’ on a somewhat 
different footing and the decisions of thei Lordships may not 

affect them. fi 


ARUMILLI PERRAZU v. SUBBARAJUDU : I. L. R. 44 Mad. 656 
(P. C.) 

This case ee a complete re-habilitation of the Dattaka 
Chandrika which had gone under for some time owing to 
hostile criticism as to its age and.authorship. As regards the 
authority that attaches to it, this is what their Lordships say. 
“There can be no doubt that the Dattaka Chandrika has been 
for long and still is accepted in the. Presidency of Madras as a 
treatise on adoption of the highest authority.” But say their 
Lordships “ It, however, appears to their Lordships that it does 
not necessarily follow from-the fact that Dattaka Chand- 
rika has been long accepted (in southern India as 
high authority on the law of adoption that comments 
and propositions apparently then novel, contained in it, if 
not based upon ancient texts which can with certainty be 
identified, have been accepted by the Hindus of Southern 
Indi’ as part of the Hindu law.” Looking upon the 
` question from this point “of view their Lordships find that the 
rule of Pattaka Chandrika that the adopted son of a Sudra 
takes equally with the subsequently born aurasa has been acted 
upon without demur for over a century and accordingly 
over-rule the - judgment of the Madras High Court in 


J. (1902) 1. L. R. 26 Mad. 339 2. (1906) 30 Mad. 434 (F. B.) 
. : 
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Gopalan v Venkatarajulu | which decided to the contrary. One, 
must confess that the materials on which their Lordships come 
to the conclusion are of somewhat nfeagre and unsubstantial 
character. As against the statement of Strange whick is pro- 
fessedly based on Dattaka Chandrika and the obiter in Raja 
v Subbarayudu 2 we have the actual decision in 1 M.H.C R 45. 
The matter'is not one of constant occurrence and the assump* 
' tions of individual judges are hardly of any worth, The Mitak- 
shara lays down a general rule apparently as applicable to all 
classes and the one case which is an exception, viz., the ` 
case of the illegitimate son of a Sudra is expressly noticed. 
Another question that arose in the case was the liability of 
the manager of a Hindu joint family to account, Their Lord- 
ships say ‘In the absence of proof of direct misappropriation 
or fraudulent or improper conversion of the moneys to the 
personal use of the manager, he is liable to account for what 
he received and not for what, he ought to or might have 
received if the moneys had been profitably dealt with. The 
latest exposition of the law on this subject by the Madras High 
Court is contained in the following extract from Ragaviah 
v. Ramanayya 3 “ It must be really taken to be well settled in 
this Presidency that an account in a partition suit is an 
account of the assets and the liabilities of the family as they 
existed on the date of the plaint, This is laid down in 
Balakrishna diyar v. Muthuswami diyer +. Itis there said that 
this is so in the absence of fraud or musappropriation, What 
appears to be meant is that what has to be ascertained is what 
are really the assets of the family and if any of the co-parceners 
has attempted to misappropriate any of the joint family 
property by putting it in the name of third parties or otherwise, 
it may still be followed and made available for division.” Do 
the two expositions differs ? Improper conversion for personal 
use ?—what does it mean. Is it to be confined to a use 
such as purchase of property or otherwise or may it include 
ephemeral use-such as enjoyment, elf so, their Lordships’ 
judgment lays down a stricter rule than is laid down in the 
Madras Judgment and more in conformity with the ‘rule laid 
down in some of the early Dayabbaga cases.’ See 4-M I. A, 


540 and 13 W. R. (F. B.) 75, boo: en 
1. L L. R. 40 M. 632. - 2. (1883) 1 L. R 7 Mad. 253 


3. (1920) 13 L. W. 262. 4. (1908) I L. R. 22 M, 271. 
$ . 


. i N $ 
PART VIN] THE MADRAS LAW JOURNAL (N.;J.-C.) 9 
` GANGADHAR v. BALKRISHNA: I. L. R. 45 B. 819. 


While we agree that sbe preponderance of authority (except in 
the Calcutta High Court) is in favour of holding that an application 
for the ascertainment of mesne profits (in'a suit for possession and - 
mesne profits) must be governed by some rule of limitation, we doubt 
the propriety of applying Art. 182 of the Limitation Act, of 1908 to 
such applications even in ‘respect of cases decided under the old Code. 
The difference between the old Code and the new, as to the stage at 
which mesne profits should be ascertained has no doubt lent some sup- 
port to the Calcutta view that the suit cannot be regarded as finally 
decided till the amount of profits has also been determined; but even 
on the assumption that the suit is to be;taken as till then pending, it 
does not necessarily follow (as the Calcutta cases hold) that an appli- 
cation in that behalf is not subject to any rule of limitation. This 
difference of opinion between that and the other courts is also found in 
respect of applications for an order absolute in mortgage suits. The 
old Code no doubt provided that the questions regarding the amount 
of mesne profits as to which a decree has directed an enquiry. ‘ shall 
be determined by order of ‘the court executing a decree.’ But there 
is no warrant for the conclusion that every application falling under 
S. 244 of the. old Code or S. 47 of the new is an application ‘ for the 
execution of decree or order’ within the meaning of the Limitation 
Act or that every application to an executing court is governed by 
Art. 182 (ie. Art. 179 of the Limitation Act of 1877) Cf. Rangiah 
Gounder v. Nanjappa Row (1903) I. L. R. 26 M. 780.). S. 244 of 
the old Code and S. 47 of the new are mainly intended to. prescribe 
the forum for. the determination of certain questions. The expression 
‘execution -of decree’ has a well understood significance and Art. 179 
of the Limitation Act of 1877 and Art. 182 of the Act of 1908 have 
been: held to apply only to cases where the decree is capable of being 
immediately put into execution. It will be more consistent with these 
considerations and with the observations in Radha Prasad v. Lal 
Saheb (1890) L. L. R. 13 A 53) to hold that an application for the 
ascertainment of.mesne profits (whether under ‘the old Code or under 
the new) is governed by Art. 181 (is. 178 of the Act of 1877). 
Even in Ramana v. Babu (1912 I. L. R. 37 M. 186) the learned 
Judges, while holding suéh an application to be one for execution 
within the meaning of S. 230 of the Code of 1882, recognise that ‘it 
may be right to hold that * * * the twelve years prescribed there- 
in * * would run only from the date when the mesne profits are 
ascertained.’ Even this eoncession would suffce to indicate that if 
they had to deal with the question under the Limitation Act they 
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would probably have applied Art. 181 (im preference to Art. 182) of 
the strength of the reasoning in Rangiah | Gounden, v. Nanjappa: ‘Row. 


MULTANMAL v. BUDHUMAL: I. L. R. 45 B. 955. 


The proper application of Art. 97 of the. Limitation Act. is oüly 
‘rendered the more difficult by the very multitude of cases decided 
under that article and the inevitable employment of loose language 
in many a Judgment on questions which did not then directly arise for 
decision. In the present case, part of the land conveyed under a 
registered sale deed in February 1911 was found in 1913 to belong 
` to another and the vendee sued in March 1917, for cancellation of 
the sale and recovery of the purchase money and damages. On the 
‘application of Art. 97, the suit was clearly “barred, having been 
brought more than three years after 1913; but in applying Art 116, 
the learned Judges fix a starting point in the light of observations 
germane only to Art. 97. The fact that the transaction is voidable 
‘and not void or that the vendee got possession of the property sold is 
‘no doubt material in determining when the consideration for the sale 
“failed. But it is difficult to see how they bear on the question of 
‘breach of contract’ that is, breach of the implied covenant for title. 
‘The observations quoted from Subbaraya v. Rajagopaia (1914) 
nals L. R. 38 M. 887 were made with reference to Art. 97. and they 
‘do not affect the well established rule that when a person sells pro- 
‘perty to which he has no 'title the covenant for title is immediately 
broken, irrespective of the knowledge or good faith of the parties. If 
as a matter of fact the vendor has no title, the fact that the real owner 
is remiss in asserting his rights will not make the vendor's representa- 
tion as to his title any the less false. Even in the case of voidable 
transactions, the rule cannot be different; for, under the law, the 
vendor is deemed to covenant that he has power to make the particular 
transfer. he later avoidance is merely the result of the absence 
even at the time of the transfer of circumstances justifying the exer- 
' cise of the power and it is the representation made in the absence of 
such circumstances that constitutes a breach of the covenant for title. 
It is difficult to see how the action of'a third person or of theedourt, 
in connection with the avoidance can*be regarded as a ‘breath of 
covenant’ by the vendor. Fawcett J. follows another line of reasoning, 
which however seems to us open to exception on other grounds, He 
‘interprets the third column of Art. 116 as substituting six years for 
three in Art. 97 but this construction not sonly ignores the difference 
between the two articles in the language of the first column but over- 
looks the fact that Art. 97 makes no distinction between registered 
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and unregistered contracts. The collocation of the Articles'as well as 
their language indicate that the third column of Art. 116 refers back 


to the 3rd colunin of Art.” 115 and not to other articles. 





Swami Rao v. BHIMABHAI: I. L. R. 45 B. 1020. 


Portions of the Judgment in this case seem to us open to question. 
Consequent on the allowance of a claim petition a decree-holder 
brought a suit against the claimant and the judgment-debtor. It was 
found that the Judgment- debtor was entitled to one half of the suit 
property but that neither he nor any member of his family lived there- 
in within 12 years of the attachment. It was however not clear when 
the person now found in occupation had entered nor was it shown that 
he held under the claimant. We quite agree that a claim must be dis- 
allowed unless the claimant proves that at the date of the attachment 
‘he had some interest in or was possessed of the property attached.’ 

But when rightly or wrongly the claim is allowed, the enquiry in the 
suit that follows is not of the same scope as that in the claim peti- 


tion. The decree-holder has 'to establish the right. which he claims, 


viz., his right to attach it as the property of his judgment-debtor, 
and he cannot content himself with showing that the claimant had no 
right thereto. In this view, the suit, though one merely for a decla- 
ration almost resemblés a suit in ejectment and the question of pos- 
session within 12 years of the attachment cannot be said to be alto- 
gether irrelevant. If the investigation in the suit establishes that the 
property has for more than the statutory period been in the posses- 
sion neither of the claimant nor of the judgment-debtor but of a third 
person holding adversely to the debtor, we do not think the court will 
be justified in giving judgment in plaintiff's favour merely because 
the claimant’s right is negatived. In the particular case there was, as 


already stated nothing to show the character in which the stranger 


held possession nor the date of his entry and the decision may there- 
fore be justified. But we are unable to agree with the dictum that 
limitation will not commenct to run “until the owner, is aware that 
some one else in possession is holding ‘adversely to himself.’ ‘The 
decision in Chellikani Rama Row's case (1916 I. L. R. 39 M. 617) 
110, doubt insists that a title by adverse possession must be established 
by the person who pleads it, but it does not displace the well known 


rule that*possession of property by a stranger is prima facie adverse to 


‘the owner and it is none the less so because the owner is ignorant of it. 
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BAI DHANLAKMI v. HarrpRasaD: I. L. Re 45 B. 1038. F 


The decision turned an a bequest to the following effect: - 
“To M; in the event of there being no male issue or daughter’s issue 
of M, the property should after the death of M and his wife? be taken 
by K or his male issue; in the absence of K or his male issue and after 
the death of K, the property to go to H and his male issue.’ M, K 
and H were the sisters’ sons of the testator. They all survived the 
testator. M. died later without male issue and after him K likewise. 
The dispute then arose between H and a daughter of M. We quite 
agree that if the gift over to K or H was to arise on an indefinite 
failure of male issue in the prior line the gift over will be bad and the 
first gift will remain absolute. But we are unable to follow the 
reasoning by which it is said (at p. 1043 and 1044) that though one 
gift over (of the kind referred to in S. 118 of:the Succession Act) 
may be valid no provision can be made for a further. defeasance there- 
of by attaching a condition to it., Neither the Hindu Law nor the 
Succession Act makes any such distinction between a first gift over 
and a second. Under the Hindu Law, the only material limitations 
are, as stated in Kristoromani Dasi v. Narendra Krishna (1888 I. L. 
R. 16 C. at 392) that the gift over must be in favour of a person in 
.existence at the testator’s death and the contingency must happen, if at 
all, immediately on the close of a life in being at the date of the testa- 
tor’s'death. Seeing that in the present case, M, K, and H were all 
alive at the testator’s death, the gift over even to H would have 
been good if limited on failure of male issue at the death of M and K. 
The same would seem to be the result even under the Succession 
Act for it is only when the later bequest is made to a person not in 
existence at the time of the testator’s death that S. 100 requires it to 
be of the whole remaining interest of the testator (see illustration 
“(c) for the effect of this limitation). 


Again (at p. 1047) they say that though a gift, over in favour 
of K would have been good, the result of the terms in which it is 
given was to make it fail absolutely and that the Succession accord- 
ingly devolved on M’s daughter. This would seem to ignore the 
decision in Krishtormani’s case that though the estate tail may fail as 
such, the first in the line may nevertheless enjoy, the property far his 
life. The importance of this in the present case is that if the gift ever 
to K was in any degree good, the absolute estate of M would have . 
‘been defeated and the further devolution of the property after R’s 
death would have to be traced from the testator—in which case H as 
the last surviving nephew would have succeeded in preference to M’s 
daughter. 
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THE SECRETARY OF STATE v. SYED AHMAD: SHAH : L L,R 
44 M. 778 F. B, : ğ 

With all deference, fhe difference between. the decision in 
"36 M. 141 and that in this -case seems to be'a mere matter of 
‘words—a difference in the statement of the principle and not 
‘any Teal difference of substance. It seems to be admitted in this 
case that if the defendant sets up a jus tertii and the person 
whose title he sets up is barred by res judicata against plaintiff, 
the defendant is barred. We-do not belive 36 M, 141 decides 
anything more We really do not see why sucha case should 
not come within S. 11 itself, ‘The language of S. 11 has been 
liberally construed so as to bring within the section not only 
parties and their representatives in the ordinary sense of the 
word but also persons who are represented by a party. or who 
by. reason of the relation between the parties must be taken to 
have been represented or when the parties are estopped | from 
contending they were not represented by parties i in the previous 
suit, The dicta of the Privy Council relied upon should, having 
regard to other cases, be confined ‘to cases falling within the 
section in the sense viz, when there has been a decision between 
the same parties and their representatives in a previous suit the 
further conditions imposed ‘by the section apply. The section 
has been held not to preclude’ estoppel by previous judgment 
rendered in an earlier execution proceeding the later being an 
execution proceeding (3 €. 51) or in a’ probate proceeding, 
the later being a suit, (43 C, 705) or at an earlier stage of the 
same proceeding, 


SRINIVASA ALYANGAR 2. KUPPUSAMY IYENGAR: I, L.R. 44 
M. 801, 

Both the learned judges in this case seem to have thought 
better of it since they disposed of the case Armugham. Chetty, 
Muthu Koundan 1, The argument for the-respondent in that 
case was'a mortgage bad as mortgage - because there was no 
antétedent debt cannot be considered an -antecedent debt so. as 
to” support a subsequent mortgage -because to give effect to 
such a contention would be upholding by a side wind a plain 
breach of trust as said in Sahu Ramachandra-v. Bhup Singh 2. 
It is difficult to see how the case of sale stands ona different 
footing from that of a ‘mortgage. In this case, their Lordships 

1, L L. R42 Mad 7IIB BO © - 2. 1. L. R. 39 All. 437. 
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“had not however finally to decide the question as at the date on 
which the sale was set aside and the obligation to repay the 
debt was’ sought to be imposed on*the son; the son and the 
‘father had become divided in statuso The: covenants for title 
-was already there, and had been broken but so long.as the 
liability was not enforced against the son, it-did not matter, On’ 
the ruling of Saku Ramachandra v, Bhup Singh | there is ño 
pious obligation on-the part of the son to pay the father’s debt 
during the latter's life time and the only other basis for making 
the son liable viz, the father’s power to alienate the property 
for his antecedent -debts ‘lacking as the statuts had become a 


‘ ‘divided one, the vendee is-without remedy. 





li UMMATHU v, PATHUMMA: I, L. R. 44 M. 817, 


| - -This was a hard case and without making “pad law. but 
keeping literally to the: language of S. 33 of the Provincial 
, Small -Cause Courts Act, the-Court may -well have held that for 
' the purposes of Limitation Act, the Court invested with the 
į jurisdiction of a Court of small causes is not, when exercising 
| the ordinary Civil jurisdiction, a different Court and the presen- 
' tation of the plaint on thesmall cause'side was effective presen- 
‘tation for purposes of limitation, If the legislature meant that 
‘such a presentation should not be valid presentation for that 
i purpose, it would have said so in S. 33, So far as that section 
' goes, it is only for the purposes of that Act and the Code of 
Civil Procedure that the Court acting in the two capacities is 
‘two different Courts. 
|. The other -point which’seems to be really a casus omissus 
on the part of the legislature is covered bya large body of 
authority in the Madras High Court. The point is—you file a 
suit in the wrong Court beyond the ordinary period of limi- 
sation but in time because the Court*was closed ‘but it is found 
subsequently that the Court hadi no jurisdiction and the phaint 
15 returned and presented tothe proper Coyrt. S. 14 ob the 
Limitation Acts permits the tim: takenin the wrong Court tobe 
deducted. Is it open to the party to tack on the pees period 
allowed under S. 4 to the “period allowed under -S.-14. Two 
cases may be conceived—one in which the signee might 
have ‘been available in both Courts, both Courts” pene. close? 
a J. (1917) 1. L. R, 39 All. 437. 
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for the same period of time ; another in which the right Court 
being open, the suit should have been instituted in the right 
-Court earlier, he present case was one of the former sort.. 
Their Lardships hold. that there is no distinction between the 
two cases, and advantage cannot be taken of S. 4. We see that 
-a different view is taken in Basavappa v. Krishna Das l. In the 
second case, undoubtedly there is an utter lack of legal warrant 
for the course. S. 14 permits the deduction of only the actual 
period the litigation was pending and does not permit the 
prefixing of other periods, The first case stands on a different 
footing and could be saved by a little straining of language, S., 14 
is a provision that excludes certain period from . the reckoning.. 
If you read it as a pushing back of the institution by so many 
days and if the institution falls by that process on the permissible 
day, why should not the Court regard the institution as proper. 
The alternativelposition which has recommended itself to the 
Court, in this case, is that S. 4 only. permits the ` institution on 
that day. If the institution is not made-on that day, the case 
is outside the benefit of the section. Undoubtedly, the: argu-. 
ment has great force and has much authority in support of it. 
But the Bombay view meets the requirements of the case and.. 
cannot be said to be an impossible or unreasonable position. 





PATHUMMA v. RAMAN NAMBIAR : I, L, R, 44 M. 891 F.B. 


In this case the guestionwas: when the member “of a 
Marumakkathaym Tarwad becomes a convert to Mahomedan- 
ism, does he become entitled to partition or does he continue 
to be entitled only to maintenance at the tarwad house and if 
refused. maintenance there tu separate.maintenance. The Full 
Bench hold that he does not become entitled to partition 
against the will of the other members, over-ruling the decision 
of Abdur Rahim and Sufdara Iyer, Ij. in, Kunhichekkan v. 
Lydia Arucanden, ?. The ground, on which their Lordships 
base¢their decision is that the Lex Loci Act does not enlarge 
buteonly preserves the convert’s rights whatever they are which. 
he had before. “conversion. The view .taken in 
Kunhichekkan v. Lydia Arucanden ? on the other hand, 
was that while .undoubtedfy it is so, it - being a 
legal impossibility inethe case of a Christian convert to 

1, (1920) I. L, R. 44 B. 443. 2. (1912) M: W7 M, 386, mr 
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continue in parcenership with a Hindu, a relationship unknown 
to other systems of law, His co-ownership which was there even 
previously but which by reason of asusage ofthis. tribe could. 
not be converted into individual proprietorship so soon as the 
fetter is removed which is the effect of conversion, acquires 
the ordinary. incident of co-ownership viz. partition. It is 
not as if.his rights are enlarged—his rights were there previous- 
ly and continue so even after. There is no warrant. for 
considering this an enlargement of his rights—impartibility. 
is as much a: benefit to the survivior . as `a disadvantage 
to the rest.: It. is the assertion. of the same old rights 
in a..new surrounding. If the theory of preservation 
of the old rights in tact is pursued, it may lead to his. insisting 
upon the going into the-family sanctuary to worship the family. 
God orvisiting the * Hindu temple or for the matter òf that- 
claiming. to be fed in the same place and in the: same way.as 
before conversion, This would cbviously be intolerable. The. 
more reasonable way of looking at the question: is that his right 
is not affected but. the exact way in-which that ‘right is to be 
effectuated depends upon the new. surroundings created by. 
conversion. . If the continuance of the-joint family is inconsis- 
tent with conversion the status becomes a divided- one. , By 
becoming divided a man’s right does not go; it only gets fixed. 
Their Lordships of the Privy Council do say’ in Abraham v. 
Abraham that a man becomes divided from the family by con- 
version and it must be borne in mind that the observations ‘were 
made after the Lex Loci Act and there is reference to the Lex 
Loci Act in more than one place—so that the way in which the 
learned Chief Justice tries to minimise the effect of these words 
is hardly legitimate. Nor is it possible to admit that in: this 
matter there is any difference between conversion -to Christia- 
nity andto Muhammadanism. A Muhammadan and a Hindu can- 
no more form a joint family than a Aiindu-and a Christian. It is 
not open to every convert in North Malabar to choose to retain 
Marumakattayam Law because Marumakkattayam Law obdédins 
among some families in-North Malabat, We think that thtre- 
has been a confusion throughout the judgments between the 
rights of a coparcener and the incidents of that right. They 
are also Golouted by the old fallacy that junior members have 
rights out of rather than rights in or to’property. It were well if 
ap Re “4. OMI. A. 195. 3 
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the judges had taken, courage in:their hands and pronounced an 


òld : fetish to. be dead and a Marumakkattaym coparcener was 
a co-owner quite® as much. as an’ ordinary Hindu co-parcener. 





awa 


VYANKAT v. ONKAR NATHU : I. L. R. 45 B, 805. on atid 

The learned Judges seem to .us right in holding that . the: 
bar under O. 2, R. 2, C. P..C., cannot be pleaded against a-person 
merely ọn the ground of an omission of the claimina previous 
suit- instituted by: a next friend. The point is rather bare of, 
authority and the learned Judges refer to none.. In Gopal Rao, 
. v; Narasinga Rao 1 the question was. decided against the minor, 
in a very brief judgment. In Koilash Chander v. Gooroocharan 2: 
(quoted with approval in Lallah Sheo Churntal v.. Ramanandan, 
Dubey 3 the learned Judges expressed themselves very -broadly 
in favour of the minor though in the particular case the, omitted 
portion was claimed not in a subsequently instituted suit but at 
a later stage of the original suit itself. We may here mention: 
that in his. book on. Minors (5th Ed., p. 285) Mr. Trevelyan:states: 
it generally, that the rule by which a minor is bound by.:the. 
result, of proceedings by or against guardians. applies not only: 
to decrees-made after a Judicial adjudication on the questions 
in. issue but also to cases where an act-or omission operates as. 
a statutory bar to the institution of a new-suit, and in the foot: 
note, he goes on to instance this very case in. the following words. 
‘The omission of a next friend to sue for a portion of the 
claim would operate as a bar under O. 2, R. 2, but where there, 
had been fraud or negligence it might be possible -to set aside 
the former decree.’ With all respect, it is difficult to follow this 
statement, If the former suit by the next friend had been 
dismissed, the question in the later suit would be one of res- 
judicata and this will be determined with reference to the con- 
duct of the former suit. Ifthe proceedings subsequent to the 
institution had been properfy conducted, we do not-see. why the 
decision-therein should be set aside merely.on the ground that 
certhen other properties had not- been included.in the plaint. 
Agd@in, if the formr sutt had been decided in favour of the 
minor we do not know of any principle on “which that decree 
can be set aside at the instance of the minor himself, But, 
even apart from this, we do not see how. the setting aside of. the 

I; (1899) I, L, 22 M 309, 2. (1863) 3 W, R. 43, 46). 

3, (1894) I. L. R. 22 C. 8, 
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decree can affect the present question, for the bar under O, 2, 
R. 2, arises not out of the result of the prior suit but from its 
very institution. Notwithstanding the high" authority of the 
learned Judges responsible for the decision in Gopgl Rao v. 
Narasinga Row 1 it seems to us difficult to conceive of cases in 
which a next friend relinquishing a portion of the minor’s 
claim can be-held to have acted within the limits of his authe- | 
rity, so as to attract the penal consequences of O. 2, R. 2. Much 
stress cannot be laid on the absence of an exception in the rule 
itself, in favour of minors, for, notwithstanding its wide langu- 
age, it has been held that even in the case of aperson sui juris, 
the bar under it will not arise in cases where the plaintiff was at- 
the date of the former action ignorant of the claim asserted in the 
later suit. The omission of the next friend, when, not arising 
out of ignorance, must ordinarily be the result of negligence.: 
Itis of course possible to imagine that the next. friend may 
have deliberately omitted the particular claim for want of funds- 
or under the impression that he may not be able to substantiate 
the minor’s right thereto or that it was not for the minor’s 
advantage to prosecute the claim but we venture to doubt if if 
was the intention of the legislature to hold the minor bound 
by such conduct on the part of a next friend—and it has to be 
remembered in this connection that except in cases falling 
under the second clause of O. 32, R. 4, C. P. C. the next friend: 
may even happen to bea person. with no legat righi to represent 
the minor or his estate.. 


1. (1899) I. L. R. 22 M, 309. 
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-BUCHAYYA v. APPA Rao’ I, L..R. 44 Mad 856 P, C. 

“In this case there was a three years’ Ijara lease from the 
Zamindar prior to the Estates Land Act. Though there were 
no tenanfs on the land at the time of the lease, it was admitted 
that the lessees did not cultivate the lands but subleased them to 
cultivating tenants. Their Lordships proceeded on this admission 
and ‘held that in the. circumstances, the lessee was not aryot and 
was not entitled to the benefit of S. 6 of the Estates Land Act. 
On an examination of the sections of the Estates Land Act their 
Lordships come to the conclusion that the Act ‘has got to do 
only with cultivating tenants and not mere Ijardars or farmers. 
Thes ryot has ` occupancy ‘which is distinct from possession 
which might include receipt of rents. ‘This is the view ‘which 
was taken by the Privy Council in 2 M: 167 as to exchange ` of 
patta and’ muchilika ‘under the Rent Recovery’ Act. . Their 
Lordships do not hold that a ryot forfeits his right if he sublets 
the land or that a person cannot have occupancy right because 
he does not occupy the land himself. All that is meant is—that 
where the grant of occupancy or ryot's interest is not clear and 
the tenant-is only intended to act as middleman letting out the 
land to ryots, the lessee is not in. the position of a ryot. If 
the lessee cultivates any portion of the land himself whether 
he would then have the right to claim occupancy right in 
respect of that portion of the land, their Lordships: express no 
opinion, - i oy 





ARUNACHALAM CHETTY v, PERIASAMI SERVAI IL L. R. 44 
Mad. 902 (F. B.) . 
In this case the question was whether Art. 11 which 
prescribes a year’s limitation for suits to set aside an order on 
a claim or objection to an attachment in execution of a decree 
applies.to objections to attachments before judgment. Their 
Lordships hold that the article is applicable when the claim is 
made after the decree is passed and an order is made in execu- 
tion, for sale (those *weré,the facts of the case), The Chief 
Justice thinks, we think rightly, that the article wili not apply 
to orders’made before the attachment has. become an attach- 
ment in execution, This it will become when an application is 
made for execution following upon a decree. See O. 38, R. 11. 
The policy of the law cannot control the plain words of the 


article. 
° N. R. C.—5 
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MUTHIA CHETTI v. LODD WA Doss’: me Th = 44 
Mad, 919. . 

The question in the case was as to whether a ‘ partial 
transfer of a decree can be recognised under O, 21, 'R. 16, or 
S. 146 or O. 22, R. 10. ‘the lower Court had purported ‘to act 
under O. 22, R. J0 and made the transferee a party and per- 
mitted him to execute. Their Lordships hold that an appeal lay 
from such order'as the Court of the first instance purported to 
act under an appealable section following Abdul Rahim Sahib 
v. Ganapathi Bhatia! and Lachumanan Cheily v. Ramanathan 
Chetty 2 without adverting to the criticisms passed by Sadasiva 
Aiyar, J. on those cases, viz, that the Court could not make by 
‘its action an unappealable- order an appealable one. But as 
held’ by the House of Lords in National Telephone Company 
vy. Post’ Master-General 3an appeal “lies when the lower 
Court has wrongly usurped jurisdiction to test that question. 
The second point was as to whether O, 22, R. 10 is 
applicable. We rather think that Mr. Justice Kumarswami 
Sastry is right when he says that the section does not apply. The 
learned Chief Justice though inclined to the contrary, was not 
prepared to base his decision on the rule. In 42 C, 72, the 
Privy Council consider the application of the rule to execu- 
tion doubtful. The rule deals only with pending -suits. If 
S. 141 applied, the matter would have been different. But that 
section failing, it seems impossible to see how the rule can be 
made to apply ; R. 12 which excludes certain rules cannot be 
pressed into service so as to attract the application of a rule 
which.by its language cannot be made to cover the present 
case. 

The further question was whether a partial transferee can 
execute the decree. lt has-been held under the.old Code that 
the word transfer in O. 21, R. 16 applies to transfer of portions 
of the decree whether KA wa of the interest of a decree- holder 
or the whole interest of one of the decree-hblders though “there 
were not wanting expressions of opinion to the contrary. see 28 
M. 72. If O. 21, R. 16is to be read- as applying “to partial 
transfers, Cadit Quaestio, but it is difficult to see how S, 146 
can-be brought into the bargain for such a course might justify 


1, LL R. 23 M. 517. ji 2. 1, L. R. 28 Mad. 217. 
3. (1913) A. C. 546, ` R 
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the recognition of transfer not being by assignment .in writing 
(for-there is nothing that one can see in the Code’ that prohi- 
bits an oral assignment)*or partial transfers though the trans- 
ferees are judgment debtors themselves. 0.21, R. 16, should be 
taken, we think, as a complete prescription of the law on the 
subject of transters of decrees and applications by such trans- 
férees for execution. There is really no’ difficulty in treating 
the word transfer as including all transfers whether partial or 
whole, but the question may well be raised whether such partial 
transfers qualitatively also could be! recognised—for instance 
can a simple mortgagee of a decree for possession execute? If 
. the claim is a money claim, the mortgagee might perhaps 
so- do it but could a simple mortgagee of a decree for 
immovable property get possession to which he is not 
entitled? But there is nothing in the section which should 
prevent the Courts to do justice between the owners of frac- 
tional interests and impose such conditions’ as ate necessary. 
It would be impossible to say that the Court has a discretion 
to refuse because the new Code seems to take away the 
discretion if any rested in the Court previously of refusing 
execution at the instance of a transferee. 





MOHIDEEN ROWTHAR v. ieee AIYAR: I, L. R. 44 
M. 937, 


In this case there is 4 full discussion of the question 
as to whether a persori who is the owner or lessee can recover 
possession when the title to possession is in another by reason 
of some derivative title as against a trespasser. The question 
we think is ripe for consideration by a Full Bench. On the one 
side there is obvious injustice that has to be remedied especi- 
ally having regard to the Full Bench decision that there might 
be adverse possession against a mortgagor though heis not 
entitled to possession, If the right to have possession 
restoted to the proper person at the instance, of the person who 
wilf otherwise be adversefy affected is not recognised (for a de- 
claration-will not and cannot stop the recurring of adverse 
possession) there will be obvious injustice. Delivery of sym- 
bolic possession would not be a remedy available in all cases, | 

The question as to the right to possession did not come 
up for decision in the case as the party against whom the decree 
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was made did not appeal. As regards the right to damages, 
both'the Judges held that the plaintiff had sustained no damage 
as the trespass if it prevented him from- -recovering rent fromm 
the sublessee equally relieved liability to his land¥ford and 
hence there was no loss sustained by him. Mr. Justice Sadasiva 
Iyer while not prepared to disturb the course of decisions as 
to decree for possession being given to the lessor when the 
lease is outstanding would not extend the rule so as to give a 
decree for damages, on. the footing of a complete right to poss- 
ession, 





. SYED MAHSENUDDIN v, BHAGABAN.CHANDRA SUTRADHAR 
I. L. R. 48 C. 605 (F. B.) 


The point dealt with in this case may arise in this Presi- 
dency under S. 149 of the- Madras Estates Land Act. The 
Judgment does not turn on the fact that the particular holding 
was non-transferable but proceeds upon. the footing that the 
transfer even of such a holding was good as between the ryot 
and his transferee and gave no right to the landholder to claim 
possession as on-a forfeiture. The question before the Full 
Bench related to the effect of a relinquishment by a ryot after 
he has transferred part of the holding and they hold that the 
transfer disentitled the transferor to exercise his power of sur- 
render to the detriment of the transferee, This conclusion 
which accords with a number of decisions in the other High 
Courts—Sce the cases referred to in Sri Raja Venkata- 
ramayya Appa Rao v, Lanka Lakshminarayan 1—is rested in the 
present case mainly on the analogy of the English rule as to 
extinction of powers by dealings inconsistent with the exercise 
of the power and reference is also made to the principle that’ 
no person shall be permitted to defeat or derogate from his 
own grant. Where the relationship of landlord and tenant 
aros out of contract, a surrender (which must be-a bilateral act) 
is regarded as standing onthe same footing as an assignment 
of the lunexpired portion of ‘the lease (Walter v. Yaldew 2) 
and the lessee cannot therefore surrender what, he has 
already parted with. But where the right to relinquish is a 
privilege or statutory right of the tenant, independent of the 
landlord’s assent, its exercise operates only by way of extinction 


1. (1921) 42 M. L. J. 161. 2.. (1902) 2 K. B. 304. 
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(and not as an assignment) of the tenure... The question is, 
whether this statutory right can be restricted by limita- 
tions founded “not on "the language of the enactment but 
on general principles, for -the result of the view taken 
by the Full Bench will be that except. where the portion 
alienated has been or can be recognised as a separate hold- 
ing, the alienating ryot cannot relinquish at all. With 
reference to the equities in favour of the alienee, it is possible 
to say in answer (as has been held in the. case of alienees from 
widows who subsequently adopt or remarry) that he took with 
knowledge of this possibility and that he should have either 
taken a transfer of the holding as a whole or taken care to see 
that the portion alienated to him was registered as a separate 
. holding, Even after an alienation of the kind now in question, 
we presume that a proceeding in ejectment by the landhol'der— 
say on the ground that the ryot has improperly used the lands 
still remaining in his possession—will dispossess not merely the 
original ryot but the -alienee as well, Ekambara v. Mee- 
naichi 1. It is true that a relinquishment by the ryot does not 
stand on the same footing as an ejectment by the landholder (Cf. 
Badri Prasad v, Sheo Dhian? ) but the cause on which the claim 
to eject rests may as well be the voluntary act.or default of the 
ryot, In any view, the analogy of the particular rule in the 
English-law of powers does not seem to us a-safe basis to go 
upon because, apart from any objection founded on its comp- 
lexity or technicality, we think there.is no scope here for the 
application of the reason of that rule viz, an implication ofa 
release (protanto) of that power. Whether the doctrine against 
derogating from one’s own grant will always apply to what 
operates by way of extinction of the grantor’s interest is 
rendered uncertain by the conflict amongst the cases relating to 
the effect of an-adoption are marriage or a surrender by a Hindu 
widow on prior alienations made by her (Cf. Vaidyanatha Sastri 
v. Sevithri Ammal 3, Muthu Naicken .v. Srinivasa Iyengar + 
Singaram Chettiar v. Kaljyana Sundaram Pillai 5 and Seshagiri 
Rao v, Tanguturi.Jagannadhan ©, 





. 1, .(1903) I. L. R--27 Me 401. -> 2. (1896) I. L. R. 18 A 354. 
3. (1917) I, L. R. 41 M. 75. 4. (1910) 8 T. C. 269. - 
5, (1915) 26 I. C. 1 aT 6, (1915) I. L. R. 39 M. 1035. 
e 
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_  RAMCHAND v. ISWAR CHANDRA GIR, I. L. R. 48C. 625 
(F. B.) 
Loans in kind are not kaa in this" country andit 
will certainly be convenient if the. rule of limitations govern- 
ing suits for their recovery does not differ materially from that 
applicable to suits arising out of money loans, Leaving alone 
the effect of the real security that formed part of the transactién 
in the present case, a claim to recover paddy lent will we 
presume fall under Art. 115 or 116, because it cannot be said to 
be for ‘ specific’ movable property within the meaning of Art, 
49. And under the principle of the explanation to S. 12 of the 
Specific Relief Act or under the provision in. O, 20, R. 10 of the 
Civil Procedure Code, the decree will be fora sum of money 
(whether primarily or in the alternative, it is unnecessary to 
discuss). Where the repayment is secured by a mortgage, it is 
only reasonable to hold that the security is available for the 
recovery of the money thus decreed and in that sense it will 
not be straining the language of Art. 132 of the kimanga. Act 
to hold that i in such a case the suit is for money ‘ charged upon 
immovable property,’ The security can, if at all, be enforced 
only by bringing the property to sale and the sale by the’ court 
will in the ordinary course be only for money and not’ for 
paddy. We .are not however sure as to the soundness of the 
other ground suggested in the judgment that the term ‘money’ 
may on a wide interpretation be held to include ‘whatever is 
redeemable by money or saleable for money.’ This may cover 
every kind of property movable or immovable. 





BIRENDRA KISHOR ` MANIKYA v v. Ma OF STATE FOR 
INDIA I. L, R. 48 C. 766. 

It-is of course possible to conceive ‘that there may. be cases 
in which the rate of rent is not really influenced by the amount 
of premium and it may sometimes happen that the payment is 
collateral to the lease. (Subramanian Chettiar v. Arunachellum 
Chettiar 2) butiwhere there is a recognised” usage of levying a 
premium onthe grant ofa tenure, it i is only .reasonable to. 
assume that but for the premium the rent would Have been 
higher and the premium to that extent represents ‘agricultural 
in¢onie’ within the meaning of the Income Tax Act. This 

2, (1902) I. L. R. 25 M. 603 (P. C) 
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¿view is supported y the fact that S. 105 of the -Transfer of 
rope ty Act desribes both a and ‘ rent’ equally: as 
‘ consideration’ for a lease. f 
Anf'interesting question of procedure dealt: within this 
case-calls for a moment’s:notice. The assessee was a resident 
of the mofussil where the assessment also took ‘place but the 
matter came up before the High Court ona reference by the 
Chief Controlling Revenue Authority under S, 51 of the Income 
Tax Act. On matters of practice, the learned Judges hold that 
‘a distinction should be made between references made in con- 
nection with an assessment on a person within the -Pesidency 
‘Town and one relating to a resident of the mofussil, This con- 
clusion is rested on the view that in dealing with references 
under that provision, the High Court ‘exercises not an original 
but an appellate Jurisdiction’ and this is sought to be supported 
by the prohibition in S. 106 (2) of the Government of India’ Act 
against the exercise by the High Court of ‘any original jurisdic- 
- tion’ in matters concerning the revenue. With all respect, we 
cannot agree with the learned Judges if they meant to suggest 
that this last provision implies the ‘recognition’ of an appellate 
jurisdiction in the High Court in revenue matters. Reading the 
section in the light of the Letters Patent it is clear that the 
appellate jurisdiction ‘of the High Court and its power of 
Superintendence are to be exercised only over ‘courts’, In 
H, D, Chatterjie v. L. B, Tribedi 1, the rent controller has been 
‘held to be a Court arid as such subject ‘to the jurisdiction 
of the High Court (whether appellate or original, it was 
not necessary to decide) but even the considerations there relied 
on do not wholly apply here. The provisions in.Ss, 27 and 46, 
extending the Code of Civil Procedure are in terms limited to 
particular purposes-viz service of suimons, enforcing atten- 
dance of witnesses and exafnining them directly or on commis- 
sion and compelling the production of documents. (Cf. Erza v: 
Seċresary of State fog India`?). The declaration in S. 27 that for 
the" purposes of Ss, 193 aid 228 I. P. C. proceedings before ‘a 
Collector,or Commissioner ‘shall be deemed to be ‘Judicial pro- 
ceedings’ may perhaps attract certain processual consequences, 
but-it is too much to argue from this that these officers are, even 
when dealing with revenue matters, ‘courts ' subject to the 


1. (1921) 26 C, W. N. 78, “2. (1905) I. L- R. 32 C. 605 P. C. 
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appellate jurisdiction of the High Court. (Ch. In re Nataraja Iyer , 
1.) As to land acquisition officers, see Best & Co, Lid. v, Deputy 
Collector of Madras 2 and Parameswara Aiyar' v. Land Acquisi- 
tion Collector 3 see also Secretary of State v, Qamar Ati 4. It 
does not appear to us right to base any argument on S. 106 
(2) of the Government’of India Act, for S. 51 of the Income- 
Tax Act must really be regarded as enacting an exception there- 
to and it is on the construction of its language that the answer 
to the question must depend. We may however observe in pas- 
sing that if the Board of Revenue is to be regarded as.a Judicial 
tribunal subject in such matters to the appellate jurisdiction of 

the High Court, the decision in The Commissioner of Income- 
tax v. North Anantapur Gold Mines 5 will not be right—for the 
issue of a mandamus will not then be an exercise of original 
jurisdiction. As observed by the writer of the article on ‘ Ap- 
peal and Error’ in the American Cylopaedia (Vol II, p. 523) a 
mandamus when issued to direct the action of a legal tribu- 
nal proceeding in the course of justice is an act done in exer- 
cise of supervisory judicial control and is accordingly in the 
nature of appellate action. In determining the effect of S. 51 
of the Indian Income-Tax of 1918 it will be useful to compare 
its language with that of S. 149 of the English Act of 1918. 
Under the latter, a reference to the High Conrt can be deman- 
ded by the assessee as of right and the matter goes to the 
court as an appeal against the determination by the commis- 
sioners. Here the reference is ina large’ measure left to the 
discretion of the Revenue authority and has to be made pend- 
ing a decision by that authority, so that the final determination 
is that of the Revenue authority itself, though based on the 
opinion of the High Court. The English Act provides that 
‘the High’ Court shall reverse, affirm or amend the determina- 
tion or shall-remit the matter to the Commissioners, 

or may make such other’ order in relation to the matter 

as to the court may seem fit’. The proçedure is evengmore 

closely assimilated to the ordinary Judicial functions of that 
court by the further provision that from the decision on the 
case thus stated, an appeal shall lie to the Court of Appeal and 
thence to the House of Lords. 





1. (1912) i. L R. 36 M. 72. 2. (1916) 36 1. C. 621. 
3, (1918) I. L, R. 42 M. 231. 4. (1918) 16 A. L. J. 669, 
5. (1921) I. L. R. 44 M 718. 
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DHANJI v, SECRETARY OF STATE: I. L. R, 45 B. 920. 


It has not been found easy to lay down any general test for 
determining thesapplicability of Art. 14 of the Limitation Act. 
In this case, Crump J., would have it, that where an officer of 
Government purports to act under a statutory authority but in 
fact acts in excess of that authority his act should be treated 
aş a’nullity, But it may well be said that if the officer acted 
within his authority, a civil court will not be entitled to set it 
aside at all and no question of limitation would then arise. Some 
cases prefer to define the test with reference to the jurisdiction 
of the officer, but it is not always clear what facts would con- 
stitute absence of jurisdiction as distinguished from error ọr 
irregularity. 


\ 


SANT PRASAD v. BHAWAN Prasan I, L, R. 43‘All, 303. 





Sec. 102 C, P, C. says “ no second appel shall lie in any suit 
of the nature cognisable by Courts of Small Causes.” Proceed- 
ings in execution are proceedings suits’ (See 17 All. 106.) The 
conclusion follows from that there is no second appeal in exe- 
cution in suits of a small cause nature of the specified value. 
The point has been uniformly decided i in the same way in all 
the courts and we doubt if the case was worth isis 


SRI RAM Janku D. “JAGADAMBA PRASAD : IE i R. 43 A 374 
(F. B.) 


' In this case the point was whether a widow purchasing the 
share of a co-owner by exercising the right of pre-emption vest- 
ted in her as a co-sharer in- the right of her husband holds 
the property as a part of the estate though no part of the pur- 
chase money came out of the husband’s estate, Their Lord- 
ships reject the claim of the reversioner on the ground that the 
property was not acquireds from ‘tle funds belonging to the 
estates that S. 90 of the Trusts Act did not: apply to the case as 
she was not a-trustee or co-owner and the reversioners were not 

i persgns interested in "the hroperty within the “meaning ‘of that 
' section, It-was not by.reason of pre-emption that’she acquired 
the property ; pre-emption gave her the occasion: Though the 
conclusion is right, some of the reasons given do not seem to 
be sound. Sec. 90 refers also to qualified owner, We do not 
see why that description should not fit in with the widow. 


N. L C.—6 
. ha 
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It is too late’to .contend that the reversioners come in as her 
heirs though such a conclusion might be ‘more in accordance 
with the Mitakshara. Nor can we agree that the reversioner is 
not interested. It is on the ground that he has an interest , 
that a suit for declaration is allowed at his instance to set 
aside alienations by the widow during her life time. We agree 
however that pre-emption is only the occasion for the exercise 
of the right of purchase by the widow and in no sense, can be 
said to be the detriment to the estate nor can the acquisition by - 
the widow in the circumstances of the case be said to be “in 
derogation of the rights of the other persons” nor could it be 
said to be'an advantage gained by her “as representing all 
persons interested in the property.’’ The principle of Keech v. 
Sandford has been applied in Kashi Prasad v. Inda Kunwar 
I. L. R. 30 All 490 to the case of widows. 





SHAMBHUNATH v. BADRI Das: I. L, R. 43 All. 392, 


In this case, while filing the appeal, a vakalat had been 
filed by the appellant’s vakils which had not contained the 
names of the vakils; when the omission was made good the time 
for appealing hadexpired, The vakalat had been only accepted 
by the vakils. Their Lordships were inclined to hold that the 
presentation was proper but in order to steer clear of Muhammed 
Ali Khan v. jas Ram I.L.R. 36 All. 46 which takes an unneces- 
sarily narrow and technical view, excused the delay. O, 3 R. 4 
says that the appointment of the Vakil shall be in writing. So 
long as there is an appointment in writing however defective in 
form there is no reason why the Court should not hold that the 
presentation of the appeal is valid. If the form of the vaklat is 
defective, the Court may call upon the party to supply the defect 
but the defect by itself will not jnvalidate the presentation. 
The Court in this case seems to think acceptance is a material 
factor the absence of which will invalidate the presentation, But 
what the law requires is appointment, in writing and acceptance : 
by pleader and the pleader filing the appeal does undoubtedly 
accept the appointment. The absence of an „acceptance in 
writing cannot affect the authority to act, 


. O 
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GAJADHAR SINGH v. BASANT Lat: I. L, R. 43 All 380 

Where a decree is amended and from the amended decree 
an appeal is sought to bt filed, is the party appealing entitled 
asa matter of course to be excused the delay in filing the 
appeal? As Mr. Justice Mookerjee points out in Brojo Lal 
Rai Chaudhry v. Tara Prasanua Bhattacharji 3 C, L. J. 108 if 
the grounds of appeal are intimately connected with the amend- 
ment of the decree or if the appeal is directed against the 
decree only in so far as it has been amended, there may be a 
legitimate ground for excusing the delay. But in this case the 
appeal bore no relation to the amendment at all and as such 
the court rightly held that the delay could not be excused. 





Rup NARAIN v. SHEO PRAKASH I. L. R. 43 All. 405. 

An appeal was filed by a party who hada decree in his favour 
on the ground that some of the findings given might go against 
him in a future litgation. The appellate court held an appeal 
would not lie against findings and dismissed the appeal. The 
question was whether limitation under Art. 182 for execution 
started from the appellate decree or from the decree of the first 
court. The court held, we think rightly, that time ran from the 
appellate decree the head note perhaps goes a little too far as do 
some of the observations in the judgment. “ Where there has 
been an appeal, the date of the final decree or order of the ap- 
pellate Conrt” so runs the article of the Limitation Act. The con- 
ditions for the application of the article are an appeal and an 
order of the appellate Court, the grounds of the order being ab- 
solutely immaterial, Whether the same conclusion woild follow 
where the court holds that either by reason of the subject matter 
of the suit (the suit being of a small cause nature) or for any 
other reason the court had no jurisdiction to entertain the 
appeal, is quite another question. It might well be argued in 
such a case that the order is not of the appellate Court in the 
coggisance of the. law there being no appellate court.: There 
mht however be cases in which the appellate Court might 
properly entertain an appeal to correct a wrongful usurpation 
of jurisdiction by the Lower Court. In such cases ‘though the 
suit might be one in which no appeal would lie ordinarily 
the appellate Court is properly seized of the case and its order 
might start limitation, Any way, such a point is not covered . 
by this authority. 

N. 1. G7 
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VITHAL RAMCHANDRA v. RAGHAVENDRA RAM RAO, I. L. R. 
45 B, 1089, l 

This case raises an important gueftion'of principle and we 
are not sure if a different view will not be more reasonable. A 
subordinate judge finding fault with the conduct of a 
pleader in connection with a case, issued a notice to the plea- 
der ‘to show|cause why such steps should not be taken against 
him as would be necessary to maintain the dignity of the court’ 
and after some enquiry he made a report to the District Judge 
regarding the ‘professional misconduct’ of the pleader. The 
pleader sued the subordinate Judge for alleged defamatory state- 
ments contained in the notice and in the report, but the learned 
Judges have held that ‘the defendant was protected - by the 
Judicial Officers Protection Act’ because both in issuing the 
notice and in reporting the matter to the District Judge, the 
defendant was ‘acting in discharge of his judicial duty.’ It is 
not clear whether at the inception, the subordinate Judge meant 
to deal with the matter as a case of ‘contempt of court’—in 
which case of course, the proceeding would certainly be judicial. 
The report to the District Judge would rather seem to show 
that he was taking action under the Legal Practitioners Act and 
it is in this view that we venture to doubt whether such action 
is really covered by the Judicial Officers Protection Act. It isno 
doubt true that the control over practitioners is in this country 
vested in the High Court as such and certain functions in this 
connection are also assigned to the subordinate courts. But 
when it is remembered that practitioners are in a sense regarded . 
as ‘officers’ of the law and that proceedings against them are 
really in the exercise of ‘disciplinary jurisdiction’ there ought 
to be no substantial difference in principle between such pro- 
ceedings and those directed against any officer of the Judicial 
Department on the ground of miscoaduct. It will be too much 
to suggest that any person holding an enquiry into allegations 
of misconduct against an officer is acting asa ‘Judge’ thogh 
his proceedings are in many respects, espetted to conforng to 
the methods of Judicial procedure, We may mention, in passing, 
that Act 37 of 1850 makes special provision in thfs behalf. 
It must also be remembered that in other systems, the contro} 
of the bar ‘is vested in private bodies (like the Inns of Court) and 
their proceedings against members receive only the ‘qualified’ 


privilege that attaches to the conduct of a ‘domestic’ forum’, 
. 


3 


e 
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. This is an indication that the maintenance of professional hon- 
our, though essential to the administration of justice, is not by 
itself a part of the judicial functions of the State, any ‘nore, 
than tht maintenance of any particular standard of conduct 
and discipline, say, in the medical profession. We would also 
observe that under the Indian Act the subordinate courts have 
at best only the power to bring to the notice of the High Court 
and to report to it upon the conduct of practitidners before it 
and the.real judicial function rests, if at all, with the “High 
Court (cf. 37 1. C. 484), Under chap. IV of the Act, the same 
procedure is prescribed for and the same powers conferred on 
the Revenue Authorities in dealing with ‘Revenue Agents’ but we 
don’t think anybody will suggest that their action in the 
-matter is ‘Judicial,’ 


ee 


NARAYAN v, AMGAUDA I, L. R. 45 B. 1094. 


The conclusion in this case accords with that of the Cal- 
cutta High Court in 12 C. W. N, 151—though we find no 
reference to it in the Judgment. In the Calcutta Case Coxe, J. 
draws attention to the anomaly of drawing a distinction bet- 
ween payments made by a stranger before his properties are 
wrongfully sold in execution of a decree against another and 
payments made after such sale and with a view to get the sale 
set aside, In the one case as much as in the other, the stranger 
need not have made the payment at all, but if, as the Privy 
Council have held, itis not voluntary in the one case, it is 
equally not voluntary in the other. The real point for consi- 
deration is whether the fact that the payment is made in pro- 
fessed compliance with the terms of O. 21, R. 89 makes a diffe- 
rence. The problem would not arise if the court should refuse 
to receive the payment, onethe ground that the person paying 
is not one who could avail himself of that rule, Its language 
is nq doubt very general and it cannot be said that the stranger 
is mot a person owning the immovable property that had been 
sold, though he is contending all the time that it ought not to 
have been soid. But clause (2) clearly indicates that the pro- 
cedure under this rule is meant to be availed of only bya 
person who acquiescesein the sale and not by one who objects 
to it. If however the court, by mistake, accepts the payment 
and pays over the money to the decree holder, we do not see 
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why this mistake of the court should prejudice the party, if at , 
the time of payment, he had made it clear that he was not ad- 
mitting the decree holder’s right to bring the property to sale 
or to retain the money that was now being paid to hinf. The 
reasoning in Dubi chand v. Ramkishen 1 and Kanhaya Lal v. 
National Bank ? would as well hold good here. We do not 
quite follow the argument as to the prejudice suffered by the 
decree holder. It was of course open to the decree holder and 
to the auction purchaser to point out to thecourt that in the 
circumstances, the sale should not be set aside under O. 21, 
R. 89; but, if they omit to do so, they have no justification to 
plead any prejudice arising from their own default. When 
once the Court has set aside the sale (though erroneously) the 
decree-holder has his remedies, just in the same way as in the 
other class of cases, i.e when a payment has been made before 
sale and with a view to raise a wrongfulattachment. If, as we 
presume, a suit of the present kind can succeed only on proof 
that the property sold did not belong to the Judgment debtor 
and therefore should not have been sold in execution, it is diffi- 
cult to find much equity in favour of the decree holder’s right 
to retain the proceeds of such sale or the amount deposited by 
the real owner of the property to get rid of such a sale, 

The cases which have held that the amount deposited 
under O. 21, R. 89 ~is not available for rateable distribution 
seem to us, with all respect,-to throw little light on the present 
question, for’they rest not on any general principle but on the 
construction of the words of S. 73 of the Code. 


1. (1881) 1, L. R, 7 C. 648. 2, (1913) I, L, R. 40 C. 598. . 
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GANPAT RAMA y, SECRETARY OF STATE, I. L. R. 45 B. 1106. 


The law rejating to the devolution of Stridhanam property 
is still so unsettled and incomplete. that it is difficult to hazard 
any suggestion as to what the true rule on a point is. And much 
as we sympathise with the view taken in the case that a woman's 
property should be taken by some relation of hers (so long as 
there is any) rather than escheat to the Crown, we are not 
sure if there is any clear authority in favour of it. The Madras 
decision relied on is in turn based on an observation of Sir 
Gurudas Banerjee and he cites a passage from Jaganatha's 
digest in support of.it. The context and the language-in Sir 
Gurudas Banerjee’s bock would seem to suggest that the learn- 
ed author was laying .down the rule for Bengal only and the 
passage from Jagannatha refers- to spiritual benefit as the basis 
of his opinion, With reference to the question of the right of 
some blood relation of a woman to succeed to hei separate pro- 
perty, it is difficult to see where the element of spiritual benefit 
comes in and it isby no means clear that a rule so supported 
can be safely, applied under the. Mitakshara. The texts deal- 
ing with the point lay down the rightlof the kusband's relation 
to succeed to a woinan’s property but their language does not 
suggest that this is only a preferential right so as to support an 
- inference of a subsequent right in her own blood relations, in 
default of the husband’s kin. The argument that the Hindu 
Law did not favour an escheat does not seem to us entitled to 
much weight. at any rate at the present day. 


NARAYAN BUDHAJI v, PosHa JAMA, T. L. R. 45 B, 1112. 


In view of well established general principles which have 
a wider scope than the rule enunciated in S. 74 of the Transfer 
of Property Act Dr. Ghose observes that it is difficult to dis- 
cover the utility of that section ; but it is pointed out by Dr. 
Goyr” that the section was, put in by the Law Commissioners to 
meet a state of the law when even this limited right was denied. 
It may béthat at a time when “equitable ’ (as distinguished 
from ‘conventional ’) subrogation was scarcely recognised, this 
provision was regarded asa concession to the person paying off 
the prior gharge in so far as it substituted a receipt for a 
formal. assignmentzand in this view only is the saving of the 

N. I. C—8 
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registration law in the section intelligible, for a receipt gua 
receipt won't require registration, It seems however too much’ 
‘ at the present daysto maintain that a subsequent’ mortgagee who 
pays off a prior mortgage will not be entitled to ¢stand in 
the shoes of the pr lor mortgagee unless he obtains a receipt as 
contemplated in S. 74. The receipt is not the basis of the right 
to subrogation but only an evidence of payment and there is nd 
reason why the payment should net be otherwise established, 





HIRALAL RAM NARATYAN v, SHANKAR HIRACHAND : I, L. R. 
45 B. 1170. 


In recent years, the High Courts in Bombay and Calcutta 
have liberally invoked the aid of the doctrine of part perfor- 
mance to remedy the hardships arising out of a strict enforce- 
ment of the provisions of the Indian Registration law. We 
however venture to doubt the applicability of the rule to the 
present case. The suit was for specific performance of a con- 
tract to sell. The original agreement had not been stamped and 
as it was not forthcoming, secondary evidence thereof could 
not be given even after payment of penalty. But the learned 
Judges nevertheless decreed specific performance because, the 
defendant having handed over possession of some of the pro- 
perties to the plaintiff and executed an unregistered sale deed 
as to the rest, ‘the matter had advanced beyond the stage of 
contract and the equities which had arisen could not be ad- 
ministered unless the contract was regarded.’ Of the two Privy 
Council decisions which have applied this doctrine to this 
country, one was a Case in which there was no document to be 
proved and no document was necessary under the law to give 
effect to the transaction (Mahomed Musa v. Aghore Kumar !),. 
Further the transaction had been acted upon by the parties for 
a long time and the question was Whether it should be opened 
up, This is essentially different from the position of the 
parties in a suit for specific performange—which assdmes , 
that the contract is still in the main ®xecuiory, In VenkayaMma 
v. Appa Rao? , the question was whether there was a contract 
at ali. There was no formal evidence and the conduct of parties 
was scrutinised to see whether it went to establish a contract in 
the legal sense or a mere expectation. “This again is different 





‘1. (1914) I, L. R. 42 C. 801. 2. (1916) I. L. R. 39 M. 509. 


. 
1 
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„from a case in which there is ex hypothesi a formal contract in 
writing but its terms could not be proved because of the provi- 
sions of the Stamp Act. ‘the question of part performance is 
material in England only in cases in which there is no eviden- 
ce in writing (to satisfy the statute of Frauds) or the contract 
was alleged to be incomplete or inchoate, but in such cases there 
is no scope for the application of the principle of exclusion of 
oral evidence to prove a contract which has been embodied in 
writing. The difficulty in the present case is that though 
undoubtedly there was a contract the instrument could not be 
acted upon because of the prohibition in S. 35 of the Stamp 
Act, the penalty could not be paid because the original was 
not forthcoming and other evidence of the contract could not ` 
be adduced because of the prohibition in S. 91 of the Evidence 
Act. . It is difficult to see how specific performance of a con- 
tract could be decreed without definite proof as to its terms 
but this is just what the law makes impossible in a case of this 
kind. If possession had been transferred in pursuance of the 
contract, it may be a reason for denying to the vendor the right 
to recover it (see observations in Tiruvenkatachari v, Seshadri 
Iyengar !) but that is a different thing from calling upon him to 
complete the vendee’s title by the execution of a conveyance. 
If an unregistered sale deed had been given it was open to the 
vendee to have taken steps to get it registered but if he has 
failed to do that, it gives him no right to ask for the execution 
of afresh conveyance. Cf, Venkatasami v, Krishtayya 2 and 
Thayaranmmal v. Lakshmiammal, 3 





GOKHALE v. RAMCHANDRA, I. L. R. 45 B. 1219, 


Itis rather strange that the point which arose for 
decision in this case shoald be bare of authority. The 
conclusion arrived at seems rather hard for it undoubtedly 
looks inequitable that a liquidator should be at liberty to 
realise the whole claim from one of two joint debtors (asa 
joint and several liability) but yet that debtor should not be 
able to sèt off against itan amount due to himself from 
the company ‘because the latter 1s nota joint claim. If the 
question arose as a claim to set off under the Civil Procedure 


1. (1916) 30 M. L. J. 559. 2. (1893) I. L, R 16 M. 34, 


3. (1920) I. L. R, 43 M. 822, 
e 
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SHANKAR DAJI v, DATTATRAYA, I, L, R, 45 B. 1186.” 


We agree hat on,the: facts the case is distinguishable 
from Malkarjun v. Narharil and that the true legal repre- 
sentative was therefore entitled to question the validity of the 
- execution sale, even after the lapse of more than a year. But 
ye don’t follow the learned Chief Justice when he distinguishes 
the case in which the legal representative is sited i, e. is a defen- 
dant in possession, from one in which he comes forward as: 
plaintiff. ‘If the ratio decidendi’ of the Privy Council 
decision is that there was an adjidication whether right or 
wrong by the executing court on the question as to who was 
the legal representative, it ought not to govern a case where 
there has been no such adjudication and the distinction between 
plaintiff and defendant is immaterial. There is another class 
of cases where even in the absence of a judicial determina- 
tion as to the legal representative, an execution sale held with 
a wrong representative on record may be legal and binding on 
the true legal representative. S. R. M. A. R; Ramasami Chetti v. 
Oppilamani Cheiti 2 is an instance in point. But the finding 
that the plaintiff was aware of the claim of the true representa- 
tive and yet continued the proceeding against the wrong man 
only witha fraudulent purpose, takes the present case evén 
out of that category. 

BHAILAL v, KALEYANA, I, L. R. 45 B. 1222, 

We must admit that the decision in this case is in accord- 
ance. withHale v.Rawson 3, but we cannot help feeling that that 
Judgment rests on a very narrow interpretation of the language 
of the contract. When a merchant contracts with another 
to sell a certain quantity of goods ‘shipped’ by a certain vessel, 
it seems to us reasonable to suppose that the contract is made 
on the assumption by both parties that the goods have been 
shipped by that-steamer; and this supposition is only confirmed 
by the further clause in this case that “in case of the steamer 
meéting with any accidefit we are not bound to give you the 
goods but on arrival of the steamer we are bound to give you 
delivery of the goods.’ It is said that the latter part makes the 
contract conditional only on the arrival of the steamer and 


7 .—— ary 
1, (1900) I. L. R. 25 B 337. 2. (1909) 19 M. L J. 670. 
3. (1858) 4 C. B. N. S. 85. 


. N. I, C.—9 
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that the parties should (if they had been more careful} have so 
exprėssed “the condition. as to make dt includethe arrival of 
‘the goods.’ But it seems to us there is as little reason in the 
argument asin another that may as well be advanted_ with 
' reference to the language-of the first part of the clause, viz., 
that if any accident - whatever happens to the ship'on the way, 
even though it may not interfere with the arrival of the ship or 
of the goods the contract-is not ‘to be performed. A business 
contract is best interpreted in the light of the ordinary ideas and 
expectations of business men and it seems to us much more 
reasonable to suppose that what the parties meant when they 
_ made the contract conditional on the arrival of the ship was that 
the goods would arrive thereby and thus enable them to perform 
the contract. The distinction between Hale v, Rawson 1 on the 
one hand and cases like Boyd v: Siffkin 2 and jonson v, Macdo- 
nald > on the other -is-tov subtle to be safely applied in the 
interpretation of commercial contracts which are not always 
drawn up with -múch fulness or formality of expression. If 
as we submit, the arrival of the goods by that steamer was ac- 
cording to both parties the assumption underlying the agree- 
ment, the real question would be not whether there isa 
warranty or whether the contract is absolute or conditional 
but whether on the nonshipment of the goods by that vessel, 
the case will not be one of mutual mistake as to a' matter 
essential to the agreement (S. 20 of the Contract Act), 





1. (1858) 4C, B. N. S, 85. 2. (1809) 2 Camp. 326, 
3, (1842)9 M. & W. 600, 
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NOTES OF RECENT CASES 


Kumaraswami Sastri 


and Devadoss, JJ. S. A. No. 6121of 1920. 
1921, December 14. Je 


Madyas Estates Land Act, S. 112—Notice of sale for arrears 
of rent—Suit to set aside sale—Civil Couri—Jurisdiction. 

A notice of intention to sell under S. 112 of the Madras 
Estates Land Act must be served personally on the defaulter or 
his authorised agent or in any of the modes prescribed by the 
second para. of that section. Affixture on the holding or ona 
conspicuous portion of the village is not by itself sufficient. 
Their Lordships referred to a Full Bench the question whether 
a Civil.Court has jurisdiction to entertain a suit to set aside a 
sale of a holding for arrears of rent under Chapter VI of the 
Madras Estates Land Act. 

C. V. Ananthakrishna Iyer and S. Sundararaja Iyengar for 
appellant. 

K. Jagannatha Iyer for respondent. 


Kumaraswami Sastri 


and Devadoss, JJ. S. A. No. 1549 of 1920: 
1921, December, 14 


Hindu Law— joint Family—Alienation—Father—Son'’s suit 
to set-aside—Form of decree. 

In a suit by the sons to set aside an alienation of ancestral 
property by their father, on-the ground that the allenation is 
not binding on the family, the sons are-entitled to recover. 
possession of the whole property. The alienee defendant cannot 
insist on a partition between the. plaintiffs and their fatber and 
claim allotment of the properties alienated to himself. The re- 
medy of the alienee is to bring a suit for partition of the family 
properties and claim that the properties alienated might be 
allotted to the share of the father, if that can be done without 
injustice to the other co-parceners. = 

A, Krishnaswami Iyer for appellant. 


T. M. Krishnaswami Iyer for respondent. 
. 


Kumaraswami Sastri f 7 , 
and Devadoss, JJ. ? S. A. No. 1208 of, 1920, 
1921, December, 10. 

Limitation—' Insanity —Alienation of property by his wife— 
Death of insane persoy—No süit by, widow—Suil by rever- 
Sioner—Limitation. 

NRC] 
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Properties belonging to an insane Hindu were:sold: by his 
wife acting on his behalf. Two years afterwards he died in- 
sane and his widow succeeded to his’estate dnd she too died 
without setting aside the alienation. Within 12 years of the 
widow’s death but more than 12 years of the alienation the 


reversioner of the deceased sued for possession of the proper 


ties from the alienee. 

Held that the suit was barred by limitation. Time began 
to run from the date of the sale as against the last male owner 
and insanity, though it extended the period for filing a suit, 
did not prevent the running of time. The widow of the last 
male owner being his legal representative ought to have sued 
' within 12 years of the alienation for recovery of possession and 
on her failure to do so, the alienee’s title became perfect. The 
purchaser of properties of an insane person is not a trustee for 
him and his heirs and there is no fiduciary relationship bet- 
ween them. 

P. Narayanamurthi for appellant. 

V. Ramadoss for respondent. 





Oldfield and 
Ramesam, JJ- r C. M.A. No. 119 of 1°20, 


1921, December, 20 J 
C. P. Code O. 21, R. 22—Notice not issued in case of execu- 
tion more than a year after the decree—Reasons not recorded— 


Effect of. ! 
Where in execution of a decree more than a year after the 
passing of the decree, no notice as required by O. 21, R. 22, C. 


P. Code was issued to the Judgment-debtor, nor were any. 


reasonsrecorded for the omission to issue the notice. Held 


the omission was only an irregularity and the sale in execution 


was not void. 
A. Visvanatha Iyer for appellant. 
K. Rajah Iyer and V. Ramasami Iyer for respondent. 


Spencer and : 
Ramesan, Jy. } A. S. No.35 of 1920, ` . 
1921, December, 20. : 

Limitation Act, drt, 11—C, P. Code, O. 21, R. 63—Claim 
etition— Adverse Danae wee a raised subse- 
quently —Effect of. . 

Their Lordships referred to a Full Bench the quéstion 
whether when an adverse order against a claimant is passed in 


3 ! 


‘claim proceedings and more thana year after the adverse order 
the attachment is raised, the claimant is” governed by Art. 11 
of the Limitatién Act did is bound to sue within the time 
prescribed thereby. ; ' 

M. S. Vaithinatha Iyer for appellant. 
T. M. Krishnaswami Iyer for T. V. Muthukrishna Iyer for 
réspondent. 
IF. B.] SF 
The Chief Justice, Coutts | l 


. Trotter and Kumara- | ; 
'swarmi Sastri, JI. ? S. A. No. 115 of 1921. 


1921, December, 21. J 


Hindu Law—Widow—Compromise — Alienation—Setting 
aside— Burden of proof. 


Where in a suit on a mortgage executed bya Hindu 
Widow, a compromise is entered into and some properties 
belonging to the estate are conveyed absolutely in favour of 
the mortgagee in lieu of the debt and subsequently a reversioner 
brings a suit to recover the properties so conveyed, the onus of 
supporting the alienation as valid and ping on the estate is 
on the alienee. 

10 L. W. 594 approved. 

A. Krishnasami Iyer for appellant. 

P. Somasundaram for respondent. 

[F.B] = 
Chief Justice Coulis ) 
Trotter and Kumara- | 


sami SastriJJ. S. A. 383 and 384 of 1920, 
1922 January 5. 


Evidence Act S.35—Recital of relevant fact in a judgment 
not interpartes—Admissibility of. 





_ Arecital of a relevent fact in a Judgment not interpartes 
is not admissible in evidence under S. 35 of the Evidence Act. 
°K. P. M. Menou for appellant. 
“ C. S. Venkatachariar for respondent. 


Ayling and | 


Venkatasubba Rao 
1922 January 5. 


Limitation Act art, 137 and 144—Mortgage decree—Execus 
tion Sale—Suii for possession by purchaser—Limitation 
s $ 


C, M. A, 82 and 83 of 121. 
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A suit for possession of properties purchased in execution 
of a mortgage decree by the-purchaser is governed by art 144: 
and not by art, 137 of the Limitation fect. . 

K. V. Krishnaswami Iyer for appellant. 

T. R, Venkatarama Sastri for respondent. 


Spencer and - ; ya 
Ramesam JJ. A, S. 209 of 1920, : 
1922 January 10, 


Transfer of Property Act S. 35—Swit by creditor jo ‘declare 
execution sale void as being in fraud of creditors. 

S. 53 of the Transfer of Property Act does not allow a suit 
by a creditor to set aside a sale in execution of a decree against 
the debtor when the decree in execution of which the sale is 
held is not impeached, the sale could not be set aside by a suit. 

K. S. Jayarama Iyer for appellant. 

C. V. Ananthakrishna Iyer for respondent. 

IF. BJ. — 
The Chief Justice, Coutts | 
Trotter and © | 
Kumaraswami = $ L, P. A. 19 of 1920, 
i Sastri JJ, i ` 
1922 January, 11. J á 

Transfer of Property Aci S, 6 (b)—Serice ORE R 
sertvce—-Attachment and sale in execution. — 

An inam granted for the performance of a religious- office 
ina temple, viz. Swasthivachakam service, is not liable to attach- 
ment and sale in execution as its alienation is forbidden by 
S, 6 (b) of the Transfer of Property Act and by “S. 23 of the 
Pont aet Act as being opposed to public policy. 

“Ch, Raghava Row, for appellant. 
ir NA Kamanna for P. Narayanamuti, for bespondent. 

a1 >22 [F. BJ. ; —— 
The-Chief Justice, Coutis 3 
Trotter and Kumara- | 

sami Sastri JI. t S.°A. 522 of 1920. 


1922 January 11. J 

Transfer of Property Act Ss. 54 and 1225— pane ine Liew 
of maintenance— Writing —Registratiow. ° 

A transfer of immoveable property worth more than 100 | 
rupees by a husband to his wife in lieu of future maintenance: 
is not a sale or a gift and does not require a writing to validate it. 
K. V. Krishnasaini ni Jor T. R. Kanka ama Este for 
appellant. ` 

A, Saka Tee for cepa eat 








` 


: Spencer and D) ji 
‘Krishnan, JJ., > „C R, -P, 869 of 1920. 
1922, January, 11. J : i 
Civil Procedure Code S, 150 and 0.9 R. 31—Exparte- 
decree—Application to set aside—J urisdichon—Transfer of terri- 
rorial jurisdiction. 


Where a court passes an exparte decree and subsequently 
-the territorial Jurisdiction of that court is transferred to another 
court, an application to set aside the exparte entop should 
properly be made to the latter court. 
"K, Bhashyam for petitioner. 
B. Somayya for respondent. 
(F. B.) Chief Justice 1 —— 
Ayling, Coutts Trotter | 
Kumuraswami Sastri >} A, No, 366 of 1919, 
and Devadoss JJ. | 
1922 January, 12, J 
Limitation Act art 02 and 12a—Tenants in Common— 
Collection of outstandings by one of them—Suit for recovery of 
money so collected by others—Limitation—Starting point, 


‘Where one of several tenants in common collects a debt 
due to them, a suit by the others to recover their ‘share of the 
money from the co-tenant is governed by art 120 and not by 
art 62 of the Limitation Act, The starting point of limitation 
is the date of a refusal on demand or when the defendant 
asserts a positive title to the knowledge of tue plaintifs. Auth- 
orities reviewed. 

C, S. Venkatachariar for appellant, 

P, Nårayanamurti for respondent, 


— 


S. A. No. 314 aud 315 of 1921, 


— Ramesam, JJ- 
1922, January 19. 


Cohtraci—Construction—Agreement to reconvey—Option— 
. Specific performance. 


Ayling and 


A agreed to sell certain properties to B. in whatever year 
B. paid A. the stipulated price. C. purchased the - properties 
from A with notice of the agreement but before B. had exercis- 
ed his option of repurchasing. In a suit for specific perform- 
ance by B. against C. j l 
° N R Cc—2 
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Held, that the agreement was in legal effect only.an 
offer and after the transfer of the properties by A. to C the 
offer was no longer capable of being accepted by B. so as to 
-constitute a contract capable of being specifically enforced, 

Held, further that the transaction amounted only toa 
binding agreement to keep an offer open and was broken.by 
the obligor on his transferring the properties to C and thereby 
making it impossible for him to perform the contract on the 
acceptance of the offer, The remedy of the obligee was only by 
way of a suit for damages, 

T, R. Ramachandra Iyer and T. D. Saodatni for 
appellant. 

T. M. Krishnasami Iyer and S. Rangachariar for respondent. 





Kumaraswami Sastri 
and Devadoss, JJ. ' S. A. No, 1773 of 1919, 
1922, January, 16. 

Company—Share—Transfer—Formalities necessary for — 
Non-Compliance—Effect of—Equitable title—Auction-purchaser 
in execution sale—C. P. Code, O. 21 R. 46." 

Where a statute prescribes certain formalities for the pass- 
ing of title in property, it is not open to the court, on equitable 
grounds, to recognise a transfer as valid and effective which 
does not comply with’ the statutory requirements. 


29 M. 336 
40 M.-1134, 


Relied on. ai 

A share ina United Company can -be validly transferred 
only in accordance with the provisions of the Companies Act 
and the articles of association. Where the articles of associa- 
tion prescribed that atransfer of a share to be valid and 
effective against the company myst be in writing and must 
be accompanied by an application by the transferor and the 
transferee to have the share registered in the name, pf the 
latter in the. Company's books and, the “latter requisite js not’ 
complied with, the property! in the share remains, with the ° 
transferor and a subsequent purchase of the share in? execution 
of a decree against the transferor gets a valid title to the share, 

T. M. Krishnaswaimi Iyer for appellant. 

P. Narayanamurthi for respondent. 
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Ayling, Coutts Trotter f 
' and Ramesam, JJ Ref. Case No. 16 of 1921. 
1922. Jan 30 . 
Excess Profits Duty Act S. 4—Single business or separate 
business—Test of. 


. Where a person owns two shops dealing in the same class. 
of goods in two different places with different sets of accounts 
and where the profits on each are separately calculated, he can 
claim that the two shops do not constitute a single “ business” 
for the purpose of excess profits duty under Act X of 1919. 


A. Krishnaswami Iyer and M. Subbaraya Iyer for the 
assessee. i : 

The Government Pleader (C. Madhavan Nair) for the Board 
of Revenue. 


Ayling, Coutts Trotter 
and Ramesam, JJ- Ref. Case No. 18 of 1921. 
1922 Jan. 30. 
Income Tax Act (VII of 1918) S:. 9—Chit Fund—Premia— 
Profits—Lability to tax. 


The operations of a Chit Fund do not bring any profit to 
the subscribers and the receipts represented by the premia are 
not assessable to income-tax, Even if the premia be regarded 
as income, the stakeholder of the chit-fund is not the person 
entitled to receive them and he is therefore not liable to asses- 
sed to income tax. 


R. Ganapati Iyer for K. Raja Iyer for the assessee, 
The Govt, Pleader (C. Madhavan Nair) for the Board of 
Revenue. ii 


Ayling, Coutts Trotter l 
and Ramesam, JJ. Ref, Case No. 8 of 1921, 
1922 Jan. 30. 
Income Tax Act S. 9 — Profits — Deductions— Partners 
salaries. 
e NRC 
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Partners' salaries really represent an appropriation of the 
profits-of the firm and do not form a proper deduction in 
arriving at the profits of the firm. ° 


Dr. S. Swaminathan fot the assessee. i 7 


The Govt, Pleader (C, Madhavan Nair) for the Board of 
Revenue, 


[In all these three cases the successful party, whether the 


Crown or the assessee, was awarded a sum of Rs.250 as costs of 
the reference, Reporter,) 


t 


Venkatasubba Row, JJ. C, M. A, No: 351 of 1930. 


Oldfield and 
1922, February,el. . 


Civil Procedure Code, S. 151, 0. 41, R. 23 and O. 43,R, 1 
—Remand—Inherent power—A ppeal, 


. Their Lordships referred to a Full Bench the questions (1) 
Whether an Appellate Court has got an inherent power of re- 
mand apart from the provisions of O. 41, R, 23, C. P, Code, 
and (2) whether if the appellate Court has such a power and 
exercises it erroneously, the High Court can interfere in revi- 
sion, ` 

C S. Swaminathan for appellant. 


C. V, Ananthakrishna Iyer for respondent. 


~ 





Oldfield and 
Venkatasubba Row, JJ, C. M. A. No. 280 of 1921, 
. 1922, February, 1. i ; 
Civil Procedure Code, 0, 21, R, 22— Execution sale—Minor 
attaining majority—-Execution sale on the footing he was a minor 
— Mere irregularity, i 


Where a minor judgment-debtor attained majority but the 
execution proceedings went on on the footing he was a minor 
and the properties were sold without notice to the major as 
such, the sale is not void but merely irregular, - ` 


K. Bhashyam for appellant. 


C. V. Ananthakrishna Iyer for respondent. 





Ayling and Krish- 


nan, Jj. | S. A, No. 2024 of 1920. 
1922, February, 3, ii 


Hindu Law—Succession—Ezchision—Congenital blindness 


. 
—Rule of exclusion, « 
. 


Their Lordships referred to Full Bench the question whe- 
ther a Hindu who is congenitally blind is thereby excluded 
from the inheritance or whether the rule as to exclusion from 
inheritance on that ground has become obsolete, 


43 M. 4 referred to. 
š N, R, C.—4 
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A. Krishnaswami Aiyar and C. Sankara Rayar' for appel- 





lant. E Wa ze 
K. S. Ramabhadra Iyer for respondent, ° 
` Kumaraswami Jee , AA 
Sastri,J. $ C.R.P. No, 454 of i921. °. 
1922, Feb. 3. WAYA 


Coniract Act, Ss, 16 and 74—Penally—Siimple interest at 
high rate—Power of Courts to inter fere—Undue influence—Proof 
—Usurious Loans Act. 


The Usursous Loans Act, .1918, is. not retrospective and 
does not apply to a transaction of loan before the Act. Where 
there is no secondary contract for the payment of-a higher 
rate of interest on default and there is only one rate of interest, 
however high, the Court cannot relieve the debtor under S. 74 
of the Contract Act. The mere fact that the borrower at the 
time of the loan was in jail having been arrested in execu- 
tion of a decree at the instance of the lender does not of itself 
place the lender in a position to dominate the will of the 
borrower, A provision for simple interest at 36 per cent is not 
perse unconscionable and courts will not presume undue i in- 
fluence in such a case. 2 

33 M. L. J. 302. oo ae ae A y 

24 M. L, T. 420. - S ea 

23 C. W. N. 130 (P. C.) Relied on, 

A. V. Visvanatha Sastri for petitioner, l 

R. Kuppusami Iyer for respondent. 


tt 
Spencer and 230 ES, en 
‘Devadoss, JJ.. ` t A. S. No. 4 ‘of 1921. 
1922, February, 14. : 
Evidence—Documen’—Contenis- -of—Judgment—Ricital in— 
Admissibility in different proceedings — Objection ‘to ad- 
missibility—Maintainability—Consent to. admission in , Court 
below—Ejffect—Scheme suit—N ature and scope of Limitation 
Iuw—Inapplicability to—Decision in suit relating to private 
rights—Noi res judicata in subsequent scheme suit between same 
parties, 
The recitals in a judgment candol i relied upon for the 
purpose of proving the contents of a document. 
‘Where however the appellant had in the court below, con- 
sented-to a judgment in a previous litigation which recited the 
“terms of a will being used as evidence for the purpose of prov- 
ing the-contents of the said will, weld that, having allowed the 
will to be proved.in a particular manner, he could not object 
-in appeal to the way in which it-hadtbeen done, 
The suit under S. 99 C. P. C. is a - representative suit and 
the interest of the ‘plaintiffs to enable them to bring such-a 
suit is that interest which will enable them to be benéfited, if 
-so minded, by the proper maintenance of the charities in 
question. l 
Under S.:11 C. P. C, the court in which the previous suit 
was tried should have-been competent to try the subsequent suit. 
In-a suit under S, 92 C. P, C. ‘for a declaration that the 
-defendant is not the lawfal trustee of the suit charities, for the 
framing of a scheme for the ‘management -of the charities 
and” for the appointment of. new trustees, “the defend- 
ant -séet up the plea that he was a hereditary trustee 
of the suit charities and that that question was res judicata by ` 
reason'of the decision in a suit of 1876 on-the file of the court 
of Small Causes at Kumbakonam (Original :side) a suit bet- 
ween the defendant and the plaintiffs or ! their predecessors in 
interest, Held that the decision in the suit of 1876 did not 
operate as res judicata because (1) the Court of Smal] Causes at 
. Kimbakonam was not cbmpetent to, try the subsequent suit, 
and (2). the plaintiffs had, in the earlier suit, only asserted 
their individual rights while inthe subsequent suit they were 
asserting. their rights as members of the pablic, and the reliefs 
sought for in the two suits were entirely different. 
N, R, C.—5 
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There can be no limitation against a suit brought under 
S. 92, C. P, C. for the settlement of a ‘scheme of papo gme 
of haril: and for other reliefs. 


_A, Krishnaswami Bae and V. Ramaswami' Aiyangar for 
appellants, ae as 


'S. Srinivasa Aiyangar, K. Bhashayam Aiyangar and K. 
Narasnnhg Apanga ‘for: ‘respondents, 


: " Oldfiela and '.. 


Venkatasubba Row, JJ, C. M. A. No. 259 of 1921, 
1922, February, 15.. 


Res judicata—Hindu widow—Suit against -alleged adopted 
son of her husband--Presumptive reversioners parties-defendants-- 
Decision in suit against adoption--Appeal by adopted son--Widow 
alone made respondent—Decision in favour of adoption—If res- 
judicata between adopted son and reversionérs parties—Defen- 
danis in prior suit— Special cause” in 9 M.I.A. 539--Meaning. 

To a suit by a Hindu widow for the recovery of the prc- 
-perty of her husband froma person who claimed to be his 
validly adopted sen, persons, who were the presumptive rever- 
sionary heirs of the estate, were made parties defendants. The 
“first court found against the adoption and decreed the suit. 
The alleged adopted son preferred an appeal making the widow 
.alone a party respondent. The Appellate Court found in favour 
-of the adoption and dismissed the widow’s suit. Ina subse- 

‘quent suit filed after -the death of the widow by -the rever- 
: Sioners, who were parties-defendants to the prior suit ‘against 
. the adopted son, held that, whatever might have-been the char- 
acter in which the plaintiffs were impleaded in the prior suit, 
‘inasmuch as the widow represented the estate in the appeal in 
the prior suit, the decision therein was res judicata in favour of 
the adopted son, there being no suggestion of fraud.or collu- 
- sion between -the widow and the adopted son in. the proceed- 


. ings in the appeal in the prior suit? 


The expression “special cause ’ireferred to in 9 M. I, A, 


539 must be ejusdem generis with unfairness or.irregulavify in , 
the proceedings to which their Lordghips refer more explititly. 
43 B. 869 cons, 
T. M. Krishnaswami Aiyar for appellant: 


M. Patanjali Sapar and K. Y. Kajagopatu Aiyengar | tor 
respondents; - 
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- Spencer and NA : ss 
Devadoss, JJ. ‘A, S, Nos. 319 and 320 of 1920. 
1922 February, 8. » : : ; i 
Ciuil Procedure Code, S. 92—Irregular appointment of trustee 
—Trustee de son tort in office--Prayer for removal unnecessary— 
Scheme—Considerations lo be taken into account in framing. > 


e Where a person acting as trustee of a public trust has not 
been properly appointed but is in possession as trustee de son 
tort, it is open to the Court to appoint a trustee as if there were 
a vacancy in the office. No prayer for his removal is necessary. 
In framing a scheme the Court should, as far as possible, relieve 
itself of the burden which rests on it of administering the 
trust properly- and efficiently.. l 

T. R. Ramachandra Iyer C. Narasimhachariar for appel- 
lant. > 


T: Narasimha Iyengar and K. S. Rraslingneavet Dengar for 
srepondent: i 


Coutis Trotter and 
Ramesam, JJ. ; C. C. C. A. No. 20 of 1920. 
1922 February 9, sa 
Morigage—Right of Sale reserved to morlgagee—Rights of 
assignee from imortgagee—Exercise of the power after suit for 
redemption by mortgagor—Lispendens, l 
' A right of private sale reserved to a mortgagee can be ex- 
ercised by his assignees and-sub-mortgagees, Where the power 
of sale is exercised after the institution of a suit for redemption 
by the ‘mortgagor, - -the sale is nevertheless valid and is -not 
affected by the rule of lis pendens. i . 
- M, Balasubramania Mudaliar for A, Kr ishnaswami Iyer 
for KAA 
K, Krishuamachar iar and W. Kothandaramiah for 
respondent. 


Phe, Chief Justice, Coutis | 
Tyolter, Kumaraswami,| 
Sastri, Krishnan and > C. M. P. No. 199 of 1922, 
Ramesam, JJ. | i ; 
1922 February, 20. 


Legal Practitioners A Ss, 13 jia E AEA Ya 
from practice—Leave to appa lo His Majesty in Council—Let- 
ters Patent, Cl. 39. 

° N R C-r6 


< ` 
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Where a pleader is suspended from practice under the pro- 
visions of S. 13 of the Legal Practitioners Act he has no right’ 
of appeal against the order of suspensfon and.the High court 
cannot entertain an application for leave to appeal *to His 
Majesty in Council against the order of suspension, 

39 M. 123; 41 C. 734 ; 32 B 106 and other cases followed 

The Deliver in person, -~ g 

The Advocate General (C. P, Raiiasbams siyar) for 
respondent. . 





Coutis 7 , l 
Trotter, J `: 'S. R, No. 2754 a 1921. 
“1922 February 21, ‘ 


Court Fees Act—Schedule I Art 1—Memorandum of Cross— 
‘Objections—Grounds imperilling the decree—Advalorem Court— 
ee. : 
: ` A memorandum of cross-objections which without dey 
attacking the decree raises grounds which if accepted involve a 
reversal of the decree must be stamped with an adealorem 
Court-fee, 

A suit for” maintenance by a junior member was decreed 
against the first defendant the Karnavan of the tavazhi. .Pend- 
ing an appeal therefrom by the first defendant, the eleventh 
defendant applied to be transposed as appellant alleging that 
the first defendant had ceasad to be Karnavan and that he (the 
11th defendant) had succeeded to the karnavanship. The lower 
Appellate Court refused the application referring the 11th defen- 
-dant to a regular suit. The lower appellate court dismissed the 
appeal on the merits. On a second appeal being preferred by 
the first defendant the 11th defendant preferred a memorandum 
of cross-objections raising the same grounds as in his applica- 
tion to the court below and contended that the memorandum 
need not pay any court-fee or at any rate it was liable toa 
court fee of Rs. 10 under S. 7 (4) (c) or Sch. II, art 17 (III) or 
(V1) or a Court fee of Rs.-2 under Sch. Il, art I (d) or (11) of 
the Court Fees Act, l °° 

Held, that the memorandum of crobs- E must béar 
advalorem Court fee on the value of the decree as- calculated 
for purposes of appeal. 

T. S, - Visvanatha Iyer and “P. R. Narayana Iyer for 
petitioner. i 

C. Madhavan Nair (Government Pleader) for the Sia 


ew e 
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. Ayling, Coutts-Trolter, . 
and Ramesan, JJ. } Ref, Case No. 12 of 1921, 
1922. February 22. 

Income-tax Act, S. 3—Income of permanently setiled eslate— 
Forest and fishery income—Madras i 25 of 1802— 
Effect of—Liability to Income-tax. 

Income derived from forests and fisheries in a permanently 
settled estate is not liable to income-tax and the provisions of 
the Income Tax Act (VII of 1918) have not the effect of repeal, 
ing the exemption from taxation conferred by. the Permanent 
Settlement Regulation (25 of 1802) and the sanad issued there- 
under. 

` (1916) 2 A. C. 429 followed, 


L. A, Govindaraghava id and S, Ramaswami YA for 
the assessee. 
The Gevernment Pleader (C, Maa avan Nair) for the Crown 


Oldfield and Ven- ` 
katasubba Row, JJ. > C. M. A. 294 of 1921, 
22nd Feb. 1922. 


Civil Procedure Code, 0.9, R. 8, 0. 17, Rr. 2 and 3—Dis- 
missal of suit for dzfault--Appeal against dismissal—Suit reman- 
ded—Appeal against order of remand—Whether appealability of 
original order can be raised in appeal Original order whether 
underlO, 17, R. 2 or O. 17, R. 3. 

Where a suit has been adjourned from time to time at 
plaintiff's request to enable him to get an order of stay from the 

High Court and the plaintiff was abserit on the final adjourned 
hearing and the Dt. Munsiff dismissed the suit inthe following 
terms “ Plaintiff absent ; suit dismissed ” and the plaintiff ap- 
pealed to the Sub. Court and the Sub Court remanded the case. 

Held,.in an appeal against the order of remand— | 

ji *e(1) that the order of dismissal passed by the Dt Munsiff 
was*one passed under O. 9 R, 8 and O., 17 R. 2 and not under 

@. 17 R. 3 andas such not appealable as it is not a decree, 

i (2) the question ọf appealability to the Lower Appellate 
Court can be allowed to be raised for the first time in the 
¿ High Court. 

¿€ ` 18C. L. J. 128; 22 Mad. 221 pliva 

. N. R. =a 
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- V. C, Vir mahaiko for K. Bliashyam for appellant. 
K. Sankara Sastri for respondent: Bulg 


K 





` “ Ayling, Krishnan and ` ee 
© Ramesam, JJ. - Ref, Case’ Ne: 15 of 1921. 
3rd March, 1922, 


‘Income Tax Act (VII of 1918) S. 3—Income— Compound 
‘interest—Not paid in cash nor received otherwise—Not liable 
to law. i 


Where compound interest is payable by a debtor to his 
-creditor with yearly rests and the creditor adds to the principal 
amount the interest which has accrued due at the end- of the 
year but does not receive payment either in cash or by coùnter- 
„credit in the debtor's accounts, such interest is not taxable 
income under the Income- fax Act, 1918. The arrangement 
.was not a capitalization of interest but was merely a common 
m2tnod of calculating compound interest with yearly rests. 
The assessee was. awarded a sum of Rs, 250 as costs. 

T. R. Ramachandra Iyer and S. Srinivasa Iver for the 
assessee. , l l 


- C, Madhavan. Nair (Government Pleader) for the Crown, 





Oldfield and Ven- Y 
katasubba Row, JJ. > ya R; P. 757 of 1920. 
3rd March, 1922. J 


Civil Procedirre Code, O. 21, R, 89—Right to apply—Tres- 


passer in adverse possession, 

Per Oldfield, J. (Venkatasubba, Rao J. Contra), Iİ is not 
competent to a mere trespasser in possession of properties sold 
in execution of a decree to apply to st aside the sale under O, 
‘21, R. 89, C. P. Code. 

K. S. Sankara Iyer for T. R. Venkatarama Sastri for peti. 
‘tioner. . °° 


K, V. Sesha Iyengar for respondent. g 4 


paiement SE 
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Spencer and'Deva- ae E Taso 
doss, JJ > ! A. Š. 183, 331 of 1919, 
`. 3rd March, 9922, ‘ ` a . 

Contract Act, S. 23— Promissory note—Immoral Considera- 
tion—Money applied for prostitution— Knowledge ,of lender— 
Paper Currency Act II of 1910, S. 26—Promissory, note offending 
the provisions of—Suit on prior indebtedness— Mortgage in 
renewal of pro- ~note—Enforceability—I nterest—Power of court 
to relieve against, 


_ Ifa creditor advances a loan to the borrower for and with 
knowledge of its being applied for an immoral purpose, the 
contract would be opposed to morality and public policy, and 
‘a suit will-not'lie for the recovery of the loan, But the doc- 


> trine ex turpi causa non onitur actio has no application -to’a 


“case where the lender is merely ‘fixed with knowledge of the 


borrower’s general immoral ways but there is no evidence to 


` show that the lender knew that the loan was to be -applied for 


an immoral purpose or that the borrower was under.the control 
of the lender and was in Company with - him in his immoral 
ways. Pee a 
18 M. L. J. 456 ; L. R. t Exch. 213 distinguished, 

Where „a promissory note is made payable to the bearer on 
demand it offends S. 26 of the Paper Currency Act, itis not 
enforceable i in law and a suit cannot be maintained on it. 40 


: M, 585; 1917 M. W. N. 778 Referred to. But where the con- 


, sideration for the promissory note is merely | a prior, indebted- 


ness evidenced by a settlement of accounts, a decree can be 


, given on the original debt. 


i 


40, M. 727; 3 L, W. 463 ; 32 M. L. J. 354 Referred to, 


A promiissorv note in a prohibited form is not inadmis- 
sible in evidence under the provisions of the Paper Currency 
Act as that Act does not contain a provision similar to S, 35 of 


. theeStamp-Act or S, 49 of the Registration Act. Consequently 
*. where a mortgage is executed in lieu of ‘promissory notes 


offending S, 26 of the Paper Currency Act, the notes are admis- 


, sible.in gvidence.ta prove consideration for the mortgage. 


In the absence of any allegation and proof of undue influ- 
ence, interest provided in a mortgage cannot be reduced by the 
court unless it amounts to a penalty. 

r Nic—8 . z 
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33 M. L, J. 302; 23 C. W. N. 130-relied on,-.. ..-..— 
L.A Govindaraghava Iyer for appellant. Tan i 
T. R. Ramachandara Iyer, K- APavamudha Iyengar, “and 


S., R- Muthusami Aiyar for respondents, SUA 





(FB) CS fe es ae 


Phillips, Devadoss ji : 
and Cea C. M.A. No, 121 of 1920. > ` 
Row, JJ. | AA 
1922, YAA 6. 
Madras Estates Act, S,3 (3 )—Minor inamdar—Post 
setlle ment inam-—Inamdar ifa landholder., 


Chiet Justice, Oldfield: | W Sa ek es 


A minor inamdar of a post settlement (darmilla) inam is 


a landholder within S. 3 (5) of the Madras Estates Land: Act. 


So held by the maoniy (the Chief Justice and Devadoss) J. 


dissenting). 


` 44 M. 677 )F. B.) approved. i 
© 41 M. L.-J. 512 overruled. 
. B, Satyanarayana for appellant, ; 

V. Ramadoss for respondents., 





Odgers, JJ. S.A. No. 1120 of 1920, 


1922, March 7. 
) 


Malabar Compensation for Tenants’ Impi oveinents Acl, Ss, 9, 


_ Ayling and | f 


,10, 11 and 12—Trees of spontaneous growth—Mode | of valuation. 


In v uing improvements consisting of trées of' spontaneous 
growth, the tenant claimed that they should be” valued’ under 
S. 11 of the Malabar Compensation Act while the lower 
appellate court held that S. 10 of the -Act in terms ‘applied to 


..the case and awarded compensation accordingly. Held on 
- second appeal, that under S, 12eof the Act the tenant: was 


as appellant. 


entitled to claim compensation in any one-of the modes pres- 


‘eribed by Ss. 9 to 11 of the Act most advantageous to him and 
. therefore the tenant was entitled to glaim compensation DR 
. Sl. 


K. B. Venkatachala Iyer for C, V. Asien Tey for 


ii WA 
C, Madhavan Nair for respondents, -. 
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IF. B.] 
Chief Justice, Oldfield 
and Coutts-Trotter, JJ. ? ° S, A. No, 612 off1920. 
1922, March, 13. 
Madras Estates Land Aci, Ss. 112 and 189—Sale by land- 
` holder of a vyot's holding—Suit to set aside sale in a Civil Court, 
Where a land-holder purporting to sella ryot's holding 
under S, 112 of the Madras Estates. Land Act does so without 
giving a valid notice to the ryot under S. 112 of the Act, a 
suit. to set aside the sale is maintainable in a Civil Court. 
“CLV, A nanthakrishna Iyer and S, Sundararaja Iyengar for 
appellant... 
K. Jagannatha Iyer for respondent, 


[F. B.] 
Chief Justice, Oldfield 
and Coutts-Trotter, JJ. | 
1922, March, 13. os 
Madras Estates Land Act, S. 13 (3)—Improvements by 
tenant—Contraci before the Act for paving higher rate—Validity. 
A contract between a landlord and tenant was entered into 
before the Estates Land Act for the payment of a higher rate 
of rent if dry l:nds were brought under wet cultivation, After 
the Estates Land Act came into force the tenants effected 
improvements by means of which wet crops began to be raised 
on dry lands. ina suit by the landlord for rent at the higher 
wet rate, Held that S. 13 (3) of the Act rendered the contract 
to pay higher rate unenforceable where the improvements 
were made after the Act. 
_C.V. Ananihakrishna Iyer for appellant. 
K. V. Venkatasubramaniam for, S, T, Srinivasagopalachavri 
for respondent, | . 


L. P. A. 25 of 1921, 


Tii 8 


‘ 


Ayling and ` 
° Krishnan, yA { S, A. 913 of 1921, 
4922 March, 13 . 

Hindi Fa hila ii Endowment—Debts borrowed jor 
necessaries—Liability of trust assets, _ 

Where the trustee of a Hindu temple borrows money for 
the puja and naivedyam expenses of the deity, the creditor is 
entitled to a decree against the assets of the temple, 

e N.R C9 


20. 
32 M. L. J. 259 dist. 
T. V. Muthukrishna Iyer for appelleng. ` 
S. Ranganatha Iyer for respondent. i . 
Kumaraswami Sa YA 
Sastri, J. C. R. P. 107 of 1921. 
1922 March, 14. 


Contribution—Right to — Assigument — Validity -of— 
Assignee of dssets of deceased— Liability to pay debts. 

A right to contribution from a co-judgment-debtor may 
be validly assigned and it is‘open to the assignee to pursue'all 
' the remedies available to hisassignor. Where the assets of a de-- 
ceased Hindu are assigned by his widow to a stranger witha 
direction to pay off simple money creditors of .the deceased, it 
is open to the creditors to sue the assignee and obtain a decree 
against him to the extent of the assets, 

4 Cal. 402 (P. C.); 8 C. 20; 8 C. 370 foll. 

41 M. 488 ; 41 Cal. 137 Relied on, | 

. å. V. Visvanatha Sastri, and S. V. Narayana Iyer for 
petitioner.. ; 

N. Swaminatha Iyer for respondent. 


\ 





Rao, J. C. R. P. 514 of 1921, 


15th March, 1922, 


Civil Procedure Code, Ss. 99, 115 and 0..1, Rr. 3 and 10— 
Decision on question as to misjoinder of parties and causes of 
aclion-— Revision, 


Venkatasubba 


It is open to the High Court, in a proper case, to interfere 
in revision with an order of the lower Court deciding that there 
is no mis-joinder of parties and causes of action and that the 
suif as laid should be tried on the merits without asking the 
plaintiff to elect which cause of action he would prosecute, ,« 

6, L. W.9; 29 M. L. J, 53; 42 M. b.9.97;C.R. P. 708 
of 1921 foll. > i 

K. V. Krishnasami lyer and C. A. Seshagiri Sastri for 
appellant. ` 

K. Rajah Iyer for respondent, 
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Spencer and 7 
Ramesam, JJ. b C. M. A. 272 of 1921. 
1922, Marth 16. 

Civil Procedure Code, O. 21, R, 85—Execution sale—Balance 
of purchase money—Delay in depositing—Effect— Power of court 
to extend time—Withdrawal of surplus sale proceeds by judg- 
ment-debtor—Waiver—sale certificate, effect of. 

A court has no power to extend the period of 15 days 
prescribed by O. 21, R. 85 for the deposit of the balance of the 
purchase money, except with consent of all the parties con- 
cerned, 

An auction purchaser at a Court sale deposited the purchase 
money only on the 22nd day after the sale, but the surplus sale 
proceeds were drawn out by the judgment debtor without any 
objection, the sale was confirmed and a sale certificate issued. 
Five years after an -application was pnt in by thes legal 
representative of the judgment-debtor to set a side the sale on 
the ground that the sale was a nullity as the deposit had not 
been made in time, 

Held, (.) the failure to pay the balance of the purchase 
money was a mere irregularity and did not render the salea 
nullity ; 

(2) The provisions as to deposit, re-sale, etc being only 
for the benefit of the parties, the same could be waived and 
the withdrawal of the snes sale proceeds amounted toa 
waiver : 

(3) After the issue of the sale certificate, it was not open 
‘to the parties to go behind the same and attack the validity of 

. the sale. i 

Case-law dealt with. 

K. P. M. Menon and, V. P. Karunakaran Nambiar for 
appellant. 

. C. V. dnantakrishnier for C. Madhavan Nair and T. S. 
Visvanatha Aiyar for respondents. 


— ae 


Oldfield and Venkata- 
subba Rao, JJ. 6th C. R. P. No. 708 of 1921. 
March 1922, 
Civil’ Procedure Code S, 115, O. 2 r. 5—Partnership between 
plaintiff's father and the first defendant-Death of plaintiff's father 
N, R, C.—10 
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Subsequeut parinership between plaintiff and ist defendani with, 
the same assets— Letters of administratsqn obtained by the plain- 
tiff to his father’s estate—Suit for accounts of both partnerships ` 
' Whether suit bad for misjoinder of causes of action—Decision on 
an issue as to misjoinder—Whether revision lies. 


Where the plaintiff's father who had divided from his son, 
and the 1st defendant carried on business as partners and, the 
father died but the accounts of the partnership were not settled 
and the first defendant and the plaintiff with the assets of the 
old partnership carried on business as partners, and subsequently 
the son obtained letters of administration to the estate of his 
father, in a suit by the plaintiff for the accounts of the old 
partnership with the father and for accounts of the partnership 
between hinself and the first defendant, held that the suit was 
not bad for misjoinder of causes of action under O. 2 r. 5 of 
‘the Code of Civil Procedure. The suit for accounts in respect 
of his own partnership with the Ist defendant arises with re- 
ference to the estate in respect of which the plaintiff sues as 
adininistratut ” and therefure com:s within the exception to 
the rule. 

1914 I K, B, p 283 distinguished. 

A decision as to a question ot misjoinder raiscd as an issue 
in a suit and heard as a preliminary issue 13 subject to revision 
under S. 115 of the Civil Procedurs Code. 

5 L. W. 207, 6 L. W. 642 followed. 

A. Krishnaswami Aiyar and C. A. Seshagiri Sasirt for the 
Petitioner. 


K. V, Krishnaswami Aiyar and N, Swaminalha Aiyar for 
the Respondent. 
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Spencer and 
Ramesam, JJ. - } C. M. S, A, No. 53 of 1921. 
1922 March,,20. . 

CAP. CyS: EA WA htoan ee 
twelve years fois date of decree—Limitation Act, S. 15—Stay of 
execulion—Time of continuance of order for—If to be excluded 
in computing period of 12 years. 

An applicati yn to execute a dectes: was made 27 ‘weeks 
after the expiration af twelve years from the date of the decree, 
Some nine years after the date of of the decree, its execution 
hdd been stayed for 29 weeks. . Held, no order for the execu- 
tion of the decree should be made. 

Per Spencer, J., ‘Prescribed’ in S. 15 of the Limitation Act 
means prescribed in the 1st schedule to that Act. 


Per Ramesam, J, The period of twelve years under S, 48 
of the Civil Procedure Code is not a period of limitation in the 
ordinary sense, but an absolute period, i 

Per Curiam, S. 48, C. P. C. is not controlled by Š. 15 of 
the Limitation Act. i 

40 All. 198 Foll. 

A. Krishnaswami Aiyar (with him N. Muthuswami aAa) 
for appellant. 

T, V. Muthukrishna Agur for ae a 





Ayling and 7 . A 
Odgers, JJ. b. S.A. No, 1499 of 1920. 
1922 March, 23. J 

Civil Procedure Code, O. 41, R. 17—Appeal—Non appear-, 
ance of appellant—Dismissal for defauli—Duty of Court, 

Where when an appeal is called on for hearing both the 
appellant and his pleader are absent, the Appellate Court has no 
power to decide the case on the merits, but should dismiss the 
appeal for default or adjourn the case. The change of the 
word “shall” into “may” in'O, 41, R. 17 of the new C. P. Code 
has not altered the law as it was under the old Code. . 

34 Cal. 403 (F. B.) followed. i 

K. P. M. Menon for appellant. 

C. Madhavan Nair and K. P. Ramakrishna Aiyar for res- 
pondent, l 


N. R, c —11.- 


A 24 
Coutts Troiter and. | 
Ramesam, JJ. >, O.S.A. No. 67 of 1921, 
1922 March, 27, J a» ka 
 Eweculion sale—Bids—Nature of—-Retraction by vidder— 
Effect of. l 
Where one of the conditions of a sale proclamation was that 
bids should not be retracted but a bidder after making a bid and 
before its acceptance by the officer’ hoiding the sale retracted 
and withdrew the offer, Held, not withstanding the terms of 
the sale proclamation the bidder had a right under S. 5 of the 
Contract Act to withdraw his offer before its acceptance by the 
officer holding the sale and that the latter could not, by pro- 
fessing to accept the bid and confirm the sale after such with- 
drawal, fasten the bidder with liability as purchaser. 
T. R. Ramachandra Aiyar and V. Radhakrishna Aiyar for 
appellant: i l 
A. Krishnaswami Aiyar and N, Rama Aiyar for respondent 


Ayling and 1 
Odgers, JJ. S. A. No. 1267 of 1920, 
1922 March, 28, 
Malabar Law—Tarwad—Karnavan—Kanom—Necessity— 
Costs of litigation. - 


Where the karnavan of a tarwad on the expiry-of a kanom 
of tarwad property sued to eject the tenant and granted a fresh 
kariom to a new tenant making the costs of the ejectment suit a 
charge on the property along with the amount of the subsequent 
kanom, Held, that in the absence of evidence that the former 
tenant denied the title of the karnavan or refused to pay rent, 
the costs of the litigation could not be said to be a tarward 
necessity and the creation of a ‘charge for such costs was not 
binding on the tarwad. 

C.-V. Anantha Krishna Aiyar for appellant. x 

C. Madhavau Nair and K.P. Ramakrishna Aiyar for 
respondent. , ` 


+ 


Spencer and 1 7 
Ramesam, JJ. > $ C. M. S. A. No. 53 of 1921. 
1922 March, 20. |” 
Limitation Act, S. 15—Execution proceedings--Limitation— 
C. P. Code, S. 48, 


In computing the period of twelve years allowed for exe- 
cution by S., 48 of the C. P. Code, the provisions of S. 15 of 
the Limitation Act could not be taken into account and the 
period during which execvtion was stayed could nol be de- 
ducted, 

A. Krishnaswami Aiyar and N, Muthuswami Aiyar for 
appellant. T , 

T. V. Muthuwkrishna Aiyar for respondent. 

Oldfield and 

Spencer, JJ. ' C. M.S. A. No. 25 of 1921, 
1922 March, 28. 


Execution sale—Morigage decree—Service inant—Objection 
to sale in execution, 

A dancing girl mortgaged a fanning service inam and on 
foot of the mortgage a decree was obtained. In execution of 
the decree the mortgagor objected to the sale of the property 
on the ground that it was an inalienable service inam. Held, 
that it was open to the judgment debtor to raise the objection 
in execution notwithstanding the decree on the mortgage. 

26 Mad. 31 followed. l 


K. V. Krishnaswami Aiyar for appellant. 
Respondent not represented. 


Ayling and 
Odgers. JJ. t .$. A. No. 2062 of 1920, 
1922 March, 31, J ; 


a2 Limitation Act, Art. 97— Failure of Conside ration—jJis- 
possession—Date of decrees A ya 

Where a lessee in possession of the land demised is sued 

by a person asserting a paramount title to the property, a decree 

is obtained and subsequently confirmed on appeal and the lessee 

is eventually dispossessed in execution, a lsuit by the-lessee 


against his lessor for damages is governed by Art. 97 of the 
e N. R, cC, — 12 ü pey Sp i 


\ 
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Limitation Act and the starting point of limitation is the date 
of actual dispossession and not the date of the decree. 


46 Cal. 670 P. C. distinquished 39° M. L. 7. 449 Ref, 
K. P. M. Menon for appellant. 
C. Madhavan Nair for respondent. 


Oldfield and 
Spencer, J]. 1S. A. Nos, 1244 to 1257 of 1919 
1922 April 4. : 
Madras Estates Land Act, Ss. 3 (2) (d) and8 Excepn— 
Grant of a village with aminor inam—Whether a whole village 
falling under S, 3 (2) (d)—Surrender of kudivaram interest by 
the tenant—Whether a mode of acquisition by the land-holder. 


Where a grant was made of an agraharam in the Challa- 
palli estate (Kistna District) exclusive of'a minor inam, held, 
that the agraharam was none the less a whole village falling 
under S. 3 (2) (d) and the existence of such minor inams in 
whole villages was not uncommon. 

39 M. 683 Ref. 


Surrender by a tenant of his kudivaram interest in the 
land to the land-holder is one of the Modes of acquisition 
soniemplatea by the expression “ transfer, succession, or other 
wise ” in S. 8 cl. (1) and the land thereby ceases to be an es- 
tate within the meaning of the Exception to S. 8 of the Madras 
Estates Land Act. 

38 M. 843 ; 38 M..891 ; 39 M, 341 foll. 

„Observations of Sadasiva lyer, J., in 38 M, 608 not 
followed. 

V. Ramadoss and A. Venkatachellam for appellant. 

C, V. Ananthakrishna Iyer for respondent. 





Chief Justice, 1 , , , 
Coutts Trotter | . 
and Kumuraswami > L. P. A. Nos, 20, 24 and 26 of £921. 
| 


Sastri, JJ. 
1922 April 4. J 


Limitation Act Art. 123—Suit against executor de son tort 
—Suit for administration—Legal personal representative of de- 
ceased, it a necessary party—Limitation Act Art, 62—Money 
drawn out from Court on furnishing security, . 
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Art. 123 of the Limitation Act is not confined to suits 
against executors and administrators but applies to suits against 
executors de son tort, A suit for administration lies against 
an execufor de son tort and the legal personal representative 
is not a necessary party to the suit. The principle of Ss, 265 
and 266 of the Succession Act applies to cases governed by the 
Probate and Administration Act, Art. 62 of the Limitation Act 
does not apply to a case of money drawn out from Court on 
furnishing security for refund in case the person drawing out 
the money is eventually found not entitled to the money, 

P. Venkataramana Row for appellant. g 

S. Srinivasa Iyengar, K. Rajah Iyer, and K. Balasubra- ' 
maniya lyer for respondent. 

Chief Justice, 1 
Oldfield and i L. P. A. Nos. 28 to 35 and 37 of 


Coutis Trotter, JJ. to. 1924. 3 
1922 April 4...) 


Evidence Act, S.90—Presumption of genuineness—Copies of 


documents—Inam—Presumption —Shrotriem— Mausa— Grant 
of both the warams, 

The presumption in S, 90 of the Evidence Act applies‘not 
only to original documents but also to copies thereof, A copy 
of an inam grant prepared more than thirty years ago by per- 
sons whose names appeared in the copy, could be presumed to 
be genuine and received as evidence of the grant. 

. The mere description of a village as “mauza” in a grani 
does not necessarily show that, at the time of the grant, there 
were tenants with permanent rights of occupancy on the land. 

43 M. P: C. foll. 

The mere description of a grant as shrotriem does not 
show that only the melwaram passed to the grantee, the ques- 
tion being one of fact in each case. 

44 M. 421 ref. l 

A grant by a Desa Pandiya (farmer of revenue under the 
Mahomedan Government) does not raise any strong presump- 
ption that he did not grant.or could not have granted both the 
waramis. 

P. Narayanamurti and K. Ramamurti for appellants, 

V. Ramdoss and Ch, Raghava Row for respondent, 





Venkatasubba > 
Row, J. + C. R.P. No. 408 or 1921. 

1922‘April, 7. J . . 

Criminal Procedure Code S. 476—Proceedings under, when 
to be started—Partilion Suil — Commissioner—Resistance by 
stranger—Action against him without enquiry—Propriety of. 

Great care and caution are required before the criminal 
law is set in motion and there must be a reasonable foundation 
for the charge in respect of which a prosecution is directed 
under S. 476 Cr. P. Code. 23 A. 249, 251; 37 C. 250 followed. 

In a suit for partition a preliminary decree was passed and 
a commissioner was appointed for dividing a house by metes 
and hounds. The petitioners who were strangers to the suit 
claimed to be in possession of the house in their own right 
under a purchase from one of the defendants and the Commis- 
sioner thereupon withdrew. The Court re-issued the commis- 
sion without, notice to the petitioners to execute the same with 
police aid and again,.there was resistance from the petitioners 
with the result that the Commissioner reported non-execution 
of the warrant. Thereupon the court dirécted the prosecution 
of the petitioners under S. 476 Cr. P. Code without notice to 
them. Held under the circumstances, it was nota proper 
case for a prosecution under S. 476 Cr. P. Code, 


A. V, Narayanaswami Iyer for K. S. Jayarama Iyer for 
petitioner. 
The Govt. Pleader (C, Madhavan Nair) for respondent, 
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C. M. P. No. 658 of 1922 in 


_ C. J„ Oldfield and O. S. A, No. 25 of 1922, 


Sir Walter Schwabe, 
Coutis-Trotter, JJ. 


The Criminal Procedure Code (Act V of 1908), S. 195, Sub- 
Ss, 6 and 7—Sanction by a single judge sitting on the Origi- 
nal Side of the High Conri—A division Bench of the same cour . 
— Power to revoke—Letters Patent, Cl. 15, 


The Division Bench of the Appellate Side of the High 
Court hearing appeals from the Original Side has power, under 
S. 145 (0) of the Criminal Procedure Code to revoke a sanc- , 
. tion given by a single judge on the ee Side under S. 195 
(1) (b). 

‘The single judge is an authority subordinate to the bench 
for the purposes and in the sense of sub-S. 6, The words 
‘that is to say’ in sub-S.7 are not comprehensive but only 
illustrative and to some extent limiting the words which go 
before. 


Per The Chief Justice (obiter) :—The Order uf sanction of 
the single Judge is in the exercise of criminal jurisdiction, and 
is not a judgment, within ‘the meaning of cl. 15 of the 
Amended Letters Patent. 


C. P, Ramaswami Aiyar (with him N..Swaminatha Aiyar) 
for’ the respondents, in support of the preliminary objection. 

Nugent Grant, (with bim .Sundararaja Aiyar) for the 
appellant. 


` The , 

Chief Justice, Oldfield i 

and Coutts Trotter, JJ, | e C. M.A. No. 351 of 1920. 
1922 April, 18. ` 


f *Givil Procedure Code S. 107 0, 41 R. 23 and O. 43 R. 1— 
Remand—Inherent power-e-Preliminary point—Appeal, 


O. 4%, R. 23 of the C. P. Code is wide enough to confer 
on an appellate court all such powers of remand as are neces- 
, sary to ensure the full hearing of the case. The expression “pre- 
liminary point” in O. 41, R.23 means any point; the decision 
on which dispenses with the full hearing of the suit on all the 

° ON. R C,—13 
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issues, It is not confined to such legal points only as may be 

pleaded in bar of suit, but comprehends all such points as may 

have prevented the Court from disposing of the case on the 

merits, whether such points are pure questions of law or 

pure questions of fact. The right of appeal under O. 43, R. 1 

K C. P. Code is regulated by this interpretation of O. 41, 
- 23. 9 All 29; 10 All, 289 ; 324; 343 followed. 


37 M. L. 536 ; 36 M. +92 held to be wrongly decided. 
44 C, 929 F. B. not followed. 


Per Chief Justice and Oldfield, JJ. Obiter :—Having regard 
to the language of S. 107 of the C. P. Code, an appellate court . 
has not an unlimited power of remand and can only remand in 
cases falling within O, 41, R. 23 C. P, Code, 44 C. 929 (F. B.) 
doubted. 


Spencer, and i 
Odgers, JJ. > ! `C. M. A. No. 142 and 143 of 1920. 

1922 April 19, $ 

Civil Procedure Code, S. 47 Appeal—Rival decree holders— 
Dispute as to decree amount—Res judicata-—Execution Proceed- 
ings. l 

Where one of two mortgagee decree-holders who has 
obtained a transfer of a portion of the mortgaged property 
from the mortgagor pleads that the decree has been partially 
discharged and that the other decree holder is not competent 
to execute the decree for the full amount, the decision of the 
executing court is appealable at the instance. of the decree 
holders. 

Where onan application to recognise’ the transfer of a 
decree and for execution notice wag issued without specifying 
the amount of the decree-holder’s claim, an exparte order 
allowing execution does not. operate, as res judicata as regards 
the amount due to the decree holder under the decree. 


28 M. 355; 30 M. 255 Referred to. 
V. Ramadoss and R. Markandeyulu for appellants. 


P. Narayanamurtht and T. V. Ramanatha Iyer for respon-. 
dents, ` l 
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Oldfield and 
Spencer, JJ. S. A. No. 498 of 1921. 
1922 April, 19. 

_ Transfer of Property Act, S. 6—Hindu widow—Right to 
Juture Maintenance—Charge on property--Trausfer of, if opposed, 
10 public policy, 

+ Their Lordships referred to a full bench the following ques- 
tion :—“ Whether the interest of a Hindu widow whose right to 
maintenance is secured by a registered deed charging immovable 
property, is capable of transfer when such transfer is attempted 
to be made before the Daea has accrued,” 
10 B. 342; 34 M. 7; 40 M. 302; 48 C. 536; 30 C. L. J. 130 
and 146 Ref. 
C, V. Ananthakrishna Iyer and K. Srinivasa Rao for appell- 
ant, 
B. Sitarama Row for respondent, 





Spencer and Venkata- | ; f 
subba Row, JJ. > S. A. 1164 of 1921, 
24th April, 1922. J 

Adverse possession—Iulerruption of—Jirdgments of court— 
Suit for declavation—Possession retained notwithstanding— 
Effect of. 

Where a person in possession of property brought a suit 
for declaration of his title against the rightful owner and the 
suit was dismissed but he nevertheless continued in possession, 
the Judgment in the declaratory suit does not operate as an 
interruption of the adverse. possession and does not givea 
fresh starting point to the true owner to sue for possession, 

44 B. 934 not toll. 33 M. 473 Ref. 

K. Rajah Lyer for appellant 

N, Muthusami Iyer for respondent, 





Phillips and 1 

Ramesam, JJ. > A. S. 7 of 1920, 

1922 24th April. Ta 

Limitation Act Art. 97 and 120—Evxecution Sate—Suit by 
person having paramount title to establish his title—Decree in 
such suit—Siil by purchaser to recover purchase money—Limita- 
lion—Starling point—Date of first court's decree or of appellate 
Court, 3 


5 N.R C14 


32 


The plaintiff purchased certain properties in an ezecution 
sale held under the C P. Code of 1882. Subseguently a third. 
person brought a suit to establish his etitle toethe properties 
sold in execution and ‘obtained a decree in the first caurt and 
the decree was confirmed on appeal and second appeal. More 
than six years after the date of the first court’s decree but 
within six years of the appellate decree the plaintiff brought a 
suit for recovery of the purchase money from the auction pur- 
chaser. — 


Held that, whether the suit was governed by Art, 97 or 
Art. 120, the plaintiffs cause of action arose on the date of the 
decree‘of the first court, that the confirmation of the decree 
on appeal did not give a fresh cause of action for the suit and- 
that the suit was therefore barred. 46 Cal. 670 relied on: 44 
M. 714 distinguished, 
C. V. Ananthakrishna Iver and V. Narayana Iyer for ap- 
pellant, 


T.R. Ramachandra Iyer and B. Pocker tor respondent. 





IF. B.] 
The Chief Justice, Old- | 
field and Coutts Trotter, y S. A. 20 24 of 1920, 
JJ. 1922 25th April. 


Hindu Law—lInheritance—Exclusion from—Congenilal 
blindness—Effect of—Rule of exclusion from inheritance if 
absoleie. í 

Held on a review. of the texis of Hindu law, the commen- 
taries and decisions of the courts, thata Hindu who is con- 
genitally blind is disqualified from inheritance and that the 
rule as to exclusion has not become obsolete. 14 B. L. R 
273 ; 1 B. 177 ; 45 Cal 17 Referred to. 43 M. 4 overruled., 

Per Chief Justice: A rule of iaw does not cease to be law 
merely because the times have changed and it is looked upon 
as an anachronism, The maxim cessat ratio cessat lex dges not , 
apply where the law or custom outli¥es the condition of things 
which gave it birth. 37 M. L. J. 562, 574 Referred to 

- S. Ramaswami Iyer, and C. Sankara Rayar for appellant: 

T. R. Venkatarama Sasiriand K.S. Ramabhadra Iyer for 
respondent, 


` 
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returned ; the appellaats will have the. costs of the appeal to, 
His Majesty i in Council, ' 
Their- Lordships will gumbly advise His. Majesty accord- ` 


ingly, ; - 
Solicitor for appa: H; S, L. Polak: 
Solicitor for respondents 1, 2, 3: . Douglas Grant, 


— —— wa 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT Poa WILLIAM AYLING, ° “OFFICIATING . CHIEF 
JUSTICE, < oa E ee we oY 
[On a difference of opinion between: Mis Justice Oldfield 
and Mr, Justice Krishnan.] a 
Komaran and Yc) KAL YA 
Govindaswamy i > -Petitioners (Accused), 


Indian Railways Act, Ss. 42 (2), 47 (1) end 109 (1)— Reservati onofa compart- 
ment for Europeans and Anglo- Indians— Legality of—“another passenger” in 
S. 109 (1) meaning of—Such a reservation, whether showing undue preference 
wilhin the meanining of S. 42 (2)—Obj ect of the rule.making power under S. 47 (1) 
—Traffic Working Orders, scope aud binding’ nature of—Traffic Working 
Order. Rule 172 (a). = a TE 


the useof Europeans and Anglo-Indians only. 

The accused entered and persisted in remaining in a third class compartment 
„to which a card had been attached purporting, over the initials of the senior 
‘ticket examiner, to reserve it for Europeans and .Anglo-Indians, Held per the 
Officiating Chief Justice and O'lfield, J. Krishnan, J. dissenting, that the accused 
had committed an offence punishable under S. 109 (1) of the Indian Railways Ae 

Per The Officiating Chief Justice and Oldfield, J.—The term ‘passenger’, 
the expression ‘another passenger’ in S. 109 (1) is not restricted to a-person oe, 
actually enters a Railway carriage for the putpose of travelling but also includes 
possible passengers who may join at any later station. A 

The object and the result of making rules under S. 47 (1) of the Actwith the 
sanction of the Governor General in Council. are only -to make their breach an 
offence ponishable by the Courts. 

The Traffic Working Orders are not general rules published under S. 47 of the 
Act. They are not available to the public and inno way-resemble a power’ of 
attorney from which the Station-mastey’s authority is.derived ; they, form merely- a 
domestic code which every organisation mast formulate, for the guidance of its 
employees. | 

The reservation of accoinodation for Anglo-Indians or any class of passengers 
fs not an undue or unreasonable preference in favour of a SANA description 
of traffic within the meaning of S. 42 (2) of the Act. 

Per The Officiating Chief Justice,—There i is nothing in any of the rules of the 
Traffic Working Orders to indicate that a compartment can only be legally reserv-' 
ed by a label or notice signed or initialled by the Station-master. -The direction 
in R. 172 (a) to the effect that a Station- master should label the carriage or com. 
partment does not imply that be must do so wich his own hands or sign the label”, 


C11. R. C. No. 138 of 1921. "15th Nov. 1921. 





It is lawful for a Railway Company to reserve a compartment by its train for 


PRC.” 
‘Sukhi 


v.: 
Ghulam 
Safdar Khan, 


Komaran 
and 
Govindasami 
Inre. - 


Govinda» 
swami, 
In re. 


Oidfield, J. 
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` Per Krishnan, J.—The third class compartment in the case was not resreved 
for Europeans and Anglo Indians, as the label that was in the carriage door was 
not the usually printed label signed or initialled by the Station-master under 
R. 172 (a) of the Traffic Working Orders. TheStation-magter has to observe the 
formalities required by the rules before he can properly reserve a compartment as 
his authority to do so is given to him by the Railway administration gubject to the 


rules, A ‘N 
The expression “Traffic” in S. 42 (2) is not restricted to conveyance of animals 
and goods and the fixing of charges therefor. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional 1st Class Magistrate of 
Coimbatore in Criminal Appeals Nos, 44 and 45 of 1920 pre- 
ferred against the judgment ofthe Court of the Teluq 2nd 
Class Magistrate of Avanashi in Calendar Case No, 155 of 1920. 

S. Srinivasa Aiyangar and A.C. Sampath Aiyangar for 
the Petitioners. i l 

V. L. Ethiraj for the Public Prosecutor. 

The Court (Oldfield, and Krishnan, JJ.) made the following 

Order :—Oldfield, J.—We are asked to interfere in revision 
with the conviction of accused of an offence punishable under 
S. 109 (1) of Act IX of 1890 and their sentences, each to pay 
a fine of Rs. 5-0-0 or in default to suffer one week’s simple 
imprisonment. 

There was some dispute as to the facts in the- Lower 
Courts ; but 'I take them as found to be that on 2nd May: 1920 
accused passengers at Mettupalayam Station by the Madras 
Mail train, entered and persistedlin remaining in a third class 
compartment, to which a card had been attached, purporting 
over the initials only of the Senior Ticket Examiner to reserve 
it for Europeans and Anglo-Indians. The questions argued 
before us are whether (1) the attaching of sucha card could 
effect a reservation at all, (2) whether a reservation for 
Europeans and Anglo-Indians is, in the words “of S, 109 (1), 
a reservation for the use of another. passenger, (3) whether a 
reservation forlthose, classes is with reference to S. 42 (2) 
within the powers of the Railway and can be recognised, by a 
Criminal Court. é ` 

The second of these questions raises the general point of 
construction, whether the reference in the section to reserva- 
tion for another passenger covers reservation for a class. It 
cannot in myjopinion be answered by directi reference to any 
portion of the Act, since there is no definition of the term 


IMPERIAL ACTS, 1921. 
ACT No. I or 1921. eee 


r An Act to amend the Indian Tea Cess Act, 1903. ` 


~ 


Whereas it is expedient to amend the Indian Tea Cess Act, 1903; 
It is hereby enacted as follows :— 


1. This Act may be called the Indian Tea Cess ( Amendment ) 
Act. 1921. 

2. In section. 3 of the Indian Tea’ oe Act, 1903, for the WA 
“one-quarter of a pie per pound ” the words “ eight annas per hundred 
pounds ” shall be substituted. — 


ACT No. II or 1921. 


An Act to determine the salary of the Deputy President of the 
Legislative Assembly. 


Whereas it is provided by sub-section (5) of sectiom 63-C of the 
Government of India Act that the Deputy President: of the Legis- 
lacive Assembly shall receive such salary. as may be determined by Act 
of the Indian Legislature; It is hereby enacted as follows :—~ 


1. This Act may be called the Legislative: Assembly (Deputy 
President’s Salary) Act, 1921. 

'2.: There shall be paid to the Deputy President of the Legislative 
Assembly, in respect of any period during which he is engaged on work 
connected with the business of the said Assembly, a salary calculated at 
the rate of one thousand rupees per mensem. 

f 3. If any question arises whether during any period the 
Deputy President- was engage@ on work connected with the business 
of the Legislative Assembly, the question shall: be referred for decision 
to the President of the said Assembly, and his decision shall be final. 


ACT’ No. III or 1921. 


An Act further to amend the Code of Civil Procedure, 1908. . 


Whereas it is expedient further to amend the Code of Civil Pro- 
‘cedure, ‘1908 ; It is hereby enacted as follows :— 

1. This Act may be called the Code of Civil Procedure 
( Ansendment ) Act, 1921, 


Short title. 


“Amendment 


of section 3, 
Act IK 
of 1903. 


Short title. 


Salary of 
Deputy Presi- 
dent. 


Decision in 
case of doubt 


Amendment 
of section 55, 
Act V. 1908, 


Short title. ` 


Amendment , 


of section i; 
Act XI of 
1916. 


Reveal of Act 
XIII of 1920. 


Sbort Title 
and Com- 
mencement, 


Amendment 
of S. 2 Act 
IJI of 1918, 


„be discharged,” shall be substituted: . E 


t 


IMPERIAL ACTS, 


2. (1% In sub-section (3) of section 55 of the Code of Civil 
Procedure, 1908, for the words “ will be dischar ged” the words 


ifs 


may 


(2) In sub-section (4) of the same section for the words 
“shall release” the words “ may release ” ’ shall be substituted, 


ACT No. IV or 1921. 


_ An Act further to amend the Import and Export of Goods Act, 1916. 


.Whereas it is expedient further to amend the Import and Export 
of Goods Act, 1916 ; It is hereby enacted as follows :— ` > ` 
This Act may be called the Import and Export of Goods 

( Aaa Act, 1921. 
2. In subsection (3) of section 1 al the Import and export of 
Goods Act,-1916, for the words “ up to the 31st day of March 1921 ”, 
the words “up to the 31st day of March 1922 ” shall be suihstinited: 


3: -The Import and maaan of Goods ( Amendment ) ‘Act, 1920, 
is hereby repealed. i 


ACT NG. V or 1921. 
An Act to amend the Indigo Cess Act, 1918. 


Whereas it is expedient to amend the Indigo Cess Act, 19:8; It 
is hereby eñacted as follows :— 


1. (1) This „Act may be called. the Indigo Cess .( Amendment | 

Act, 1921., 
(2) It shall come into forcé on the first day of April, 1921. 

2. ln sub-section (1) of section 2 of the Indigo Cess. Act, 1918, 
for the words and: figures “one. rupee per sels of eighty two and 
two seventh pounds avoirdupois ” the words “one rupee eight annas 

r hundredweight of one hundred and twelve pounds avoirdupois ” 
wA be substituted. 


ACT No. VI Gr 1921. 


Au Act: further to amend the Dala Tariff Act, 1894, the Indian 
Post Office Act, 1898, the Indian Income-tax Act, 1918, ang the 
Super-tax dct, 1920, and to amend the Freight (Railway and 
Inland Steam-vessels Tax Act, 1917: ? 


_ Whereas it is expedient further to amend the Indian” Tarif Act, 
1894; the Indian Post Office Act, 1898, the Indian Income-tax Act, 
1918, and the Super-tax Act, 1920, and to amend the Freight (Rail- 
way and Inland’ Steam-véssel) Tax Act, 1917 ; It is hereby enacted 


as follow: ; ji F =, 
Base g AOA 


. 
IMPERIAL Acrs, 1921. 3 


1. (1) This Act may be called the Indian Finance Act, 1921. 
(2) Sections 3, 4, 5 and 6 shall: remain in force only up to 
‘the 31st day of March, 1922. ~ i 

2. @1) With effect from the Ba day of March 1921, for the 
Second Schedule to the Indian Tariff Act, 1894, the Schedule- contain- 
ed in the First Schedule to this Act shall be substituted. 

. (2) The enactments mentioned in the Second Schedule to 
this Act are hereby repealed to the extent specified in the fourth 
column thereof. 

3. With effect from the first day of April, 1921, for the First 
Schedule to the Indian Post Office Act, 1898, the Schedule contained. 
in the Third Schedule to this Act shall be substituted. f 
. 4. With eficct from the first day of April, 1921, for the First 
Schedule to the Freight (Railway and Inland Steam- vessel) Tax Act, 
1917, the Schedule contained in the Fourth Schedule to this Act shall 
be substituted. 

5. With eficct from he first day of, April, 1921, for the First 
and Second Schedules to the Indian Income-tax Act, 1918, the Sche- 
duies contained in the Fifth Schedule to this Act shall be substituted. 

6. With effect from the first day of April, 1921, for the Schedule 
to the Super-tax “Act, 1920, the Schedule contained in the Sixth Sche- 
dule to this Act shall be substituted. ` > 





SCHEDULE 1. 
Schedule to be substituted in the Indiati Tariff Act, 1894. 
[See Section 2 (DJ 
: SCHEDULE U—Lmvor'r TARY.. 
a ` Parr L. 
Articles which are free ‘of duty; 
Names of articles: 
{—FOOD, DRINK AND TOBACCO. 
No, ; - i . 

1 * Hops. 

.2 Salt imported into British India ahd issued, in accordance with rules 
made with ¢he previous sanction cf the Governor General in Council, for use 
in any process of manufacture ; also salt impotted into the port of Calcutta 
and issued with the sanction of the Government of Bengal to manufacturer's 
of glazed stone-ware ; alsa salt imported into .any port in the- provinces, of 
Bengal and Bihar and Orissa and issued, in accordance with rules made witli 


the previous sanction of the Governor- -General in Council, for use in curing 
fish ip those provinces, 


k - a ee eee 


_ Short Title 


Duration, 


Amendment 
of Act VII of 
1894. 


Amendaent 
of Act VI of 
1848." 


Amendment 
of XIII of 
1917, 


Amendment 
of Act VII of 
1918. 


Amendment 
of Act XIX 
1920, 


a F IMPERIAL -ACTS, 1921. - 


. (For the general duty 'on salt, see’ No. 36). 


IL—RAW MATERIALS AND PRODUCE eAND ARTICLES MAINLY 
UNMANUFACTURED. 


. 
HIDES AND SKINS, RAW. 


3 Hides and Skins, raw or salted. 
METALLIC ORES, 


4 ‘Metallic Ores all sorts. 
j PREGIOUS STONES AND PEARLS. 


-5 Precious Stones, unset and imported uncut, and Pearls, unset and 
imported unpierced. i È ` 
f SEEDS, 


6 Oil-seds imported into British -India by sea from the territories'of any 
Prince or Chief .in India. 

‘TEXTILE MATERIALS. 

7 Cotton, raw, 

“8 Wool,raw. 

; MISCELLANEOUS. 

9 Manures, all sorts, including animal bones and the following chemical 
manures += Basic slug, nitrate of ammonia, nitrate of soda, muriate of potash, 
sulphate of ammonia, sulphate of potash, kainit salts, nitrate of lime, calcium 
cyanamide, mineral phosphates and mineral superphosphates. 


i IH.—ARTICLES WHOLLY OR MAINLY MANUFACTURED. 
to Pulp of wood, rags and other paper-making materials, i 


APPAREL. ,. 


tı Uniforms and accoutreme nts appertaining thereto, impotted by a pub- 
lic sevant fo his pesonal use. . 


ARMS, AMMUNITION AND. MILITARY STORES, 
12 The following Arms, Ammunition and Military Stores — 


(a) Articles falling under the sth, 6th, 8th, 9th or roth item of No. 43; 
when they appertain to a fire-arm falling under the ist or 3rd item and are 
fitted into the same case- with -such fire-arm, os Bs zi 

tb) Arms forming part of the. regyar equipment of a commissioned 
Or gazetted officer in His Majesty’s Service entitled to wear uae mili- 
` tary, naval, Royal Air Force or police uniform ` ss 

(ct) A revolver and an automatic pistol and ammunition fos “such 
tevolver and pisto! up to a maximum of roo rounds per revolver or pistol, 
(Í) when accompanying a commissioned officer of His Majesty’s regular forces, 
or of the Indian Auxiliary Furcc or the Indian Territorial Force of a gazetted 
police officer, or (ii) certified by the commandant of the corps to which such 
officer belongs, or, in the case of an officer not attached to any corps, by the 
‘officer commanding the station or district in which such officer is serving. or,. 
in the case ‘of a- police officer,by an Inspectcr-General or Commissioner of 
Police, to be imported by the officer for the purpose of his equipment, ` 


(d) Swords for presentation as army or volunteer prizes, a 


“INDIA ACTS, 1920, 


Aligarh Muslim University Act, XL òf 1920 
Ayxiliary Force Act, XLIX of 1920 
Basel Mission Trading Company Act, XXXV of 1920 . 
Charitable and Religious Trusts Act, XIV of 1920 
Code of Civil Procedure (Amendment) Act XXIV of 1920 
Cutchi Memons Act XLVI of 1920 a 
Daccan University Act XVIII of 1920 
Devolution Act XXXVII of 1920 
Dourine (Amendment) Act VIH of 1920 
Glanders and Farcy (Amendment) Act IX of 1920 
Identification of Prisoners Act XXXI of 1920 
Imperial Bank of India Act XLVI of 1920 
Import and Export of Goods (Amendment) Act ALY of 
1920 Diy 
Indian Army (Amendment) Act H of 1920 
XXXVII of 1920 
Indian Army (Suspension of Sentence) Act XX of 1920, 
Indian Census Act IV of 192) . 
Indian Coinage (Amendment) Act XXXVI of 1920 
Indian Companies (Amendment) Act XLII of 1920 
Indian Election Offences and Inquiries Act XXXIX of 
1920 ; 
Indian Income-tax (Amendment). Act- XVII of 1920 
Indian Income-tax (Amendment No 2) Act XLIV of 1920 
Indian Limitation and Code of Civil Procedure (Amend- 
_ ment) Act XXVI of 1920 
Indian Motor Vehicles (Amendment) Act XXVII of 1920. 
Indian Paper Currency (Amendment) Act XLV of 1920. 
Indian Paper Currency CPeimporary Amendment) Act 
e XXI of 1920 
Indian Passport Act XXXIV of 1920 
Indian Patents and Designs (Amendment) Act XXIX 
of 1920 
Indian Patents and Designs (Temporary Rules) Amend- 
ment Act XXVIII of 1920 
Indian Red Cross toceity Act XV of 1920 


ii 


Indian Rifles Act XXII of 1920. : BF 


Indian Securities Act X of 1920 =° > ie 38 
Indian Steamships (Amendment) Acted of 1920 ea 1 
Indian Steam-vessels (Amendment) Act VI of 1920 >... 34 
Indian Tariff (Amendment) Act VII of 1920 Te 36 
Indian Territorial Force Act XLVIII of 1920 ` 178 
indian Wireless T elegraphy (Shipping) Act XLI of 1920. [46 
Lepers (Amendment) Act-XXII of 1920 ee 83 


Negotiable Instruments (Amendment) Act XXV of 1920. abo) 
Post Office Cash Certificates (Amendment) Act XXXII 
of 1920 we 92 
Presidency Banks (Amendment) Act XLII of 1920... “148 
Presidency-towns Insolvency (Amendment) Act XI 


‘of 1920, K f = i 46 
Provincial Insolvency Act V of 1920 an 6 
Repealing and Amendment Act XXXI of 1920 we 89 
Rouble Notés Act XXX of 1920 os so 88 
Super-tax Act XIX of 1920 É f © 78 
Workman’s Breach of Contract (Amendment) Act XU. 

of 1920 ; ed 46 


MADRAS ACTS, 1920 
Malabar Land Registration (avacndmiedt) “Act i of 1920, 


1 
Madras Village Courts (Amendment) Act H of 1920 ... 1 
Madras Act II] of 1920 see 9 
Madras Children Act 1V of 1920 . ES ae 9. 
Madras District Municipalities Act V of 1920 ` T 24 
Madras (Irrigation Cess (Amendment) Act VI of 1920 ... © 165 
Madras Town-Planning Act VII of 1920 re ee 
Madras Elementary Education Act VIII of 1920. ... > 184 
Madras Salt Act (Amendment) Act KX of 1920 - w. -200 
The Co-operative Societies (Amendment) Act X of 1920..: 201 
Madras General Clauses Act XI of 1920 Te ya o BOL 
Madras District Municipalities (Amendment) Act XII 
of 1920 „w 202 
The Muigeni Rent Enhancement Act XI of 1920 ..: 202 
Madras Local Boards Act XIV. of 1920 . tare 205. 


Madras Village Panchayat Act XV of 1920 . we 23200 





Contents. 
INDIA ACTS, 1921. 


Calcutta University Act VII uf 1921 

Carriers (Amendment) Act XIII of 1921 

Cattle Trespass (Amendment) Act XVII of L921 

Code of Civil Procedure (Amendment) Act IH of 1921... 
Enemy Missions Act IX of 1921 

Hindu Transfers and Bequests (City of Madras) Act Vil 


of 1921 
Import and Export of Goods ` (Amendment) Act IV of 
1921 2a 


Indian Finance Act VI of 1921 

Indian Lac Cess Act XIV of 1921 

Indian Marine (Amendment) Act X of 1921 

Indian Penal Code (Amendment) Act XVI of 1921 

Indian Post Office (Amendment) Act XV 1921 

Indian Tea Cess (Amendment) Act I of 1921 3: 

Indian Works of Defence (Amendment) Act XI of 1921... 

Indian Cess (Amendment) Act V 1921 

Land Acquisition (Amendment) Act XIX of 1921 

Legislative Assembly (Deputy-President's Salary sena II 
of 1924 A 

Maintenance Orders Enforcement Act XVIII of 1921. 

Negotiable Instruments (Amendment) Act. XH af 1921... 





MADRAS ACTS, 1921. 


Deputy President's Salary Act I of 1921 wae 
Madras District Municipalities (Amendment) -Act II of 
1921 . aa 


Madrag Cattle Disease (Amendment) Act HI of 1921 ... 

Madras City Municipal (Amendment) Act IV of 1921 .. 

Madras District le a (Amendment) Act V of 
1921 tes 





IMPERIAL ACTS, 1921. 





Unit or method 
of assessment. 





c= 7 
b i 
E Names of articles, 
a e e 
zZ 3 
e 
i SUGAR, 






35 | Sugar, all sorts including molasses and 
sacharine produce af all sorts, but exclud- 
ing confectionery (see No 122). 

OTHER Food AND DRINK. 
36 Salt, excluding salt exempted under No. 2. 


TOBACCO. 
a Tobacco, unmanufactured ... ss in 
39 Cigars avd Cigaretts ... aa tae 

All other sorts of tobacco manufactnred ie 


11 —RAW MATERIALS AND PRODUCE 
AND ARTICLES MAINLY 
UNMANUFACTURED, 


CosL. COKE AND PATENT FUEL. 


40 Coal, coke and patent fuel 





QILS. 


Petroleum. iacluding also naphtha and the | 
liquids commonly knowu by the names of 
rock oil, Rangoon oil, Burma oil, kerosene, 

paraffin oil, mineral oil, petroline, gasoline, 
Penzol, benzoline, benzine, and any in- 
- flammable liquid which .is made from 

. petroleum, coal, schist, shale, peat or any 
other bituminous substance, or from any 
products of petroleum, but excluding the 
elusses of petroleum included in No, 41. 

Nore.—Motor spirit is liable to an addi- 
tional duty of 6 annas per. galion under Act 
TII of. 1919. 

42 | Petroleum which has its flashing point at or 

e above two hundred degrees oí Fahrenbeit's 
Mermometer, and is proved to the satisfac- 
tion of the Collector of €ustoms to be 
intended for use exclusively for the batch- 
ing of,jute or other fibre. or for lubricating 
purposes, and petroleum ‘which has its 
flashing point at or above one hundred and 
fifty decrees of Fahrenheit’s thermometer, 


and is proved to the satisfaction of thet 


“Collector of Customs to be intended for 
use exclusively as fuel or for some sanitary 

-or hygienic purpose. 

o 





Ad valor em .. 


Indian maund' 


af 82% Ib. 
avoirdupois 
weight, 


Pound . 
Ad valorem .., 
Pound i 


Ton ... 


Im perial 
gallon 


Ad valorem ... 








Rate of duty. 


15 per cent, 


The rate at 
which excise 
duty is for 
the time bce- 
ing leviable 
on salt maun- 
factured in 
the place 
where the 


place. | 


1 0 
75 per cent. 
24 





One anna and 
six pies. - 


73 p-c, 





Import lakes . 


IMPERIAL ACTs, 1921, 





Name of articles. 


IIl.—ARTICLES WHOLLY OR 
“MAINLY MANUFACTURED. ` 


ARMS, AMMUNITION AND MILITARY STORES. 


Subject to the exemptions speified in No 12— 

(1) Firearms otherthan pistols including 
gas and air-guns and rifles. 

(2) Barrels forthe same, whether single 

or double 

(3) Pistols, including automatic pistols 

and revolvers 

(4) Barrels for the same, whether single 

or double 

(5) Main springs and magazine springs 


43 


... ... 


for fircarms, including gas guns 
and rifles. 
- (6) Gun stocks and breech blocks bee 





(7) Revolver-cylinders, for each cariridge 
they will carry 
(8) Actions (including skeleton.and was- 


cocking pieces, and locks for muz- | 
zle loading arms 
(9) Machines for making, loading, or 
closing catridges for rifled arms. 
(10) Machines for capping catridges for 
rifled arms . is 








CHEMICALS, DRUGS AND MEDICINES. 
4 | Opium and its alkaloids and their deriva- 
tives ies 


MISCELLANEO: S. 
45 Matches— 
(1) In boxes containing not more than 
100 matches . 
(2) In boxes containing mote than 100 
matches sis 


ter), breach blots and their heads, |- 





Unit or method 


of assessment. 
. e 





Each oe 





Ad valorem ... 


Seer of 80 tolas. 


Per gross of 
boxes > 

For every 100 
matchesor 
fraction there- 
of in each box, 
per gross of 
boxes 


Rate of duty. 


cent ad 
valorem , 
which- 
ever is 
higher, 


} 
i or 20 per 
r 


or 20 per 
cent ad- 
valorem, - 
which- 
ever is 
higher, 
20 per cent, 


-20 per cent, 


Rs. A. 
24 0 


0 12 
0 12 T 


No, f ; k 


“IMPERIAL ACTS 1921, _ ku 


„Part IM. O c e 


Articles which are; liable to duty at 2 wA be ci; ad valorem. 


e g i ‘Names of articles. 


A J—FOOD DRINK AND TOBACCO. 


e 
-No. i 
46 Grain aud pulse, „all sorts, including ‘broken grains and pulse, but 
excluding flour (see No. 6). - ; 
47, Fodder, bran and pollaids. 
PROVISIONS AND 'OILMAN'S STORES. 
48 Vinegar in casks... i - WA 
11.—KAW MATERIALS--AND PRODUCE AND ARTICLES MAINLY. 
i UNMANUFACTURED. 


i METALLIC ORES xD SCRAP IRON OR STEEL FOR RE-MANUFACTURE, 


_GRAIN, PULSE AND FLOUR. > 


49 Jron or Steel, cld. - : 
WOCD AND TIMBER. s 
50 Firewood. A ot A 


II. —ARTICLES WHOLLY OR: -MAINLY MANUFACT URED. 


~ 


CHEMICALS, DRUGS AND MEDICINES. 
“5X Copperas, pleen. 5 s aay 
i HARDWARE, IMPLEMENTS AND INSTRUMENTS. 


52 Telegraphic instruments and apparatus, and parts thereof. imported by 
or under the orders of a railway company. 
MACHINERY. f° 8 i A 
53 “Machines namely, prime-movers and component parts thereo: includ- 
ing boilers-and component parts thereof.; ; also including locomotive and portable 
engines, steam-rollers, fire-engines, and -other machines: in which, the primes 
mover is not separable from, the operative parts. ày - 
Machinery (and component parts thereof), meaning machines or sets of 
machines to be worked hy -electric, steam, „water, fire or other power not being 
manual or anima! labour, or which, before being brought into use, require to be 
fixed with reference to other mov ing parts ; and including , belting .of. all mate- 
rials for driving machinery : i 
Provided that the term does not include tools and Splemenis to be 
worked by manual or animal labour, .and provided also that only such articles 
shall, be-admitted as component parts of machinery as are indispensable for the 
working of the machinery, and ate, owing to their shape or to other, special 
“quality, not adapted ror any cher purpose. . 
Note.—This entry includes machinery and Somiponent ‘parts. ' thereof 
made of substances other than metal. - E xe = of Aes 
rar: _ Mi A1S—IRON AND STEEL. b ji ‘ 
fe “64 “Tron, angle. z ~ 
» bar,‘ rod and channel, < “including: danne for carriages. 
” pig. Sa Si za 7 
a rice bowls. : 


.' 9 
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j 55 Iron or. Steel, anchors and cables. -~ 
> 3 beams; joist, pillars, girders, screw piles, bridge work 
D 4 w `. and other stich’ ‘descréptions of iron or steel, imported 


exclusively - for building purposes ; including also 
ridging, guttering and” continuous roofing. ` 


WA » bolts 'and-nuts, including hook-bolts and nuts for roofing, 

S pa" hoops and strips. ji j : 
A 3 nails, rivets and washers, all sorts. ' i 
fos, j pipes, and tubes- and -fittings therefor, such as. bends, 
i: peas “boots, elbows, tees, sockets, flanges and tlie like. 
oe w 1ails, chairs, sleepers, bearing' and fish-plates, spikes 
i - (commonly known’ as dog=spikes), switches and 

ac crossings, other - thai those described in No, 38), ° 


also ‘lever -boxes, clips and- tie-bars. 


ot le s. s l Sheets and plates, all sorts excluding discs and circles 
a r - which- are dutiable under No. 96. Aa à 
f ši TO wire, including fencing wire, piano-wire and wire-rope, 


> but? exclúding ` wire-netting which is -dutiable 
under No. 96. 


56 Steel, mane A 


» - bar, rod, and channel, including channel for carriages.. 
,» | Caste, including spring blistered and tub steel, 
r ingots, bicoms, billets and slabs. 


` 


TH.—ARTICLES WHOLLY OR MAINLY MANUFACTURED—cont. 


nae METALS OTHER THAN IRON AND STEEL, 
No. ad i) deel eget 
57 Lead sheets, for tacket, 


y RAILWAY PLANT AND ROLLING -STOCK.. 
5%. -Railway Material, for permanent-way and rolling-stock, namely, 
` cylinders, -girders and other material for bridges, rails, sleepers, bearing and 
fish- -plates, fish-bolts, chairs, spikes, crossings, sleeper fastenings, switches, inter- 
` İocking apparatus, brake gear, couplings and ‘springs, signals, turn-tables, weigh- 
bridges, engines, - tenders, carriages, wagons, traversers, trollies, trucks, and 
“component paits thereof ;- ‘also the following articles when imporied by, or 
“ under the orders ' of, it railw ay company, namely, cranes, water cranes, water 
- tanks, and standards, wire and other materials for fencing : 

~ - > Provided that for the purpose of tifis entry ‘railway’ means a line ‘of 
‘railway Subject to “the provisions of the Indian Railways Act, 1890, and includes 
a- railway constructed: in” a- State in India and also such tramways qs the 
Governor: General in ‘Council may, by notification i in the Gazette of Indi&, speci- 
ficaly include therein : . 

ma Provided also that only such articles shall be admitted at component 
parts of railway material as are indispensable for.the working of railways, and 


are, owing to their Shape or to“other special quality, not adapted for any other 
` - purpose. Š 


: t M MISCELLANEOUS. ` i 
59 Aeroplanes, aeroplane. parts, #sroplane engines sass aeroplane engine 
parts, - 
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60 Printing and -Lithographing Material, namely, presses, type, ink, alumi- 
nium lithographic plates, brass rules, composing: sticks, chases, imposing tables, 
and lithographic stowes, stereo-locks, roller moulds, roller frames and stocks, 
roller composition, standing screw and hot presses, perforating machines, gold 
blocking, presses, galley presses, proof presses, arming presses, copper plate prin- 
ting presses, ruling machines, ruling pen making machines, lead and rule-cutters, 
type casting machines, type setting and casting machines, rule bending machines, 
ruje mitreing machines, Bronzing machines, leads, wooden and metal quoins, 
shooting sticks and galleys, stereo-typing apparatus, metal furniture, paper — 
folding machines, and paging and numbering machines but excluding paper 
(see No. 98). 

61 Racks for the withering of tea leaf. A 

62 Ships and other vessels for inland and harbour navigation, including 
steamers, launches, boats aud barges, imported entire or .in sections. 

63 Tea-chests of metal or wood, whether imported entire or in sections, 
provided that the Colector of Customs is satisfied that they are imported for, 
the purpose of the packing cf tea for transport in bulk. 


, 


Part IV.. 


Articles which are liable.to duty at 11 p.c. ad valorem. 
1-—FOCD, DRINK AND TOBACCO. 
“FISH. 
64 Fish, WA salted fish (see No. 28). 
65 Fishmaws, including signally and sozille, and sharkfins, 


FRUITS AND VEGETABLES. < 
66 Fruits and Vegetables, all. sorts, fresh, dried, salted or preserved. 


ji GRAIN, PULSE AND FLOUR, 
67 Flour, 


TROVISIONS AND OILMAN’S STORES. 


68 Provisions and Oiliman’s Stores and Groceries, all sorts, excluding vine- 


gar in casks (see No. 48). S 
i SPICES. , 
69 Spices, all sorts. i 
à TEA. A 
yo Tea l 
OTHER FOOD AND' DRINK. 
71 Coffee. 


72 All other sorts of Food and Drink not. otherwise specified. 


IL—RAW MATERIALS AND PRODUCE AND ARTICLES MAINES: 
ye : -> UNMANUFACTURED. 
ee i Gus, RESINS AND LAC. 
73 Gums, Resins and Lac, all sorts. “ 
A F . OILS. : 


“ya All sorts of animal, essential, mineral, and _vegetable non-essential oils, 
excluding petroleum as genncd in Nos. 41 and 42. 


SEEDS. 


75 Seeds, all sorts, excluding oil-seeds ‘imported into British India by sea 
from phe territories of any Prince or Chief in India (see No. 6). 


yA baa 
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TALLOW, STEARINE AND WAX. ` 


76. Tallow’and Stearine, including grease and animal: fat,- and wax, of 
all- sorts not otherjyise specifhed, . BS s 
E ° TEXTILE MATERIALS. - 
.77 Textile Materials, the following: Silk waste, and raw silk including 
cocoos, raw flax; henmp,' jute and all other unmanufactured textile materiala 
nnt: otherwise ‘specified, 5 ; i i 


WOOD ‘AND TIMBER. ; i . 

"8 Wong ‘and - Timber, all sorts; not- ornare ie specified, including all 
sorts of- orhamental ‘wood, `! f i 

: ? MISCELLANEOUS. 

79 Canes and rattans. Bam aa ee 

“Bo Cowries and shells. 

81 Ivory, unmanufactured. 
“782 Precious Stones, unset and $: Maparted: cut and Pearls imported pierced 
(see No.5). 

83 ~All other raw -materials and produce and articles a ES 
tured, not otherwise specified. 


I-ART ICL ES WHOLLY OR MAINLY MANU FACTURED. 


4 Toin ‘Names of articles. 


_ APPAREL. 


$4 Apparei, including da boots and shoes, and military and other ' 
uniforms and aceoutrements, but excluding uniforms and accoutrements exempted 
from duty under No,rr and- gold and silver thread. (see, Nos. 130 and 1331), 
` and articles made of siik {see No. 132). 
ARMS, AMMUNITION AND MILITARY STORES. 

85 - Explosives, namely, blasting gunpowder, blasting” gelatine, blasting 
dynamite, blasting roburite, blasting tonite, and all other sorts including 
detonators and blasting fuze, - = 


CAhKIAGES AND CARTS, 

86 Carriages and carts, including Jinrikshas, bath chairs, perambulators, 
trucks, wheelbarrows, and all other sorts of conveyances and component parts 
thereof not otherwise specified, and including motor vans if imported with all 
their parts assembled and also including motor lorries _and the following com- 
ponent ‘parts of ‘motor lorries, namely :—chassis, solid tyres, wheels, bodies, axles 
and gear -boxes (see No, 125). | 

- CHEMICALS, DRUGS AND MEDICINES. 
87 Chemicals, drugs and medicines, aji sorts, not otherwise specified. 
CUTLERY, HARDWARE, IMPLEMENTS AND INSTRUMENTS, 
, 838 Cutlery excluding : electro-plated cutlery- (see No. 127). Pa 
" Bg’ Hardware, ironmongery- and tools,. all sorts, not otherwise specified. 
- 90 All other sorts of implements, instrufhents, apparatus and appliances 
and parts thereof, not otherwise specified. ji 
_ DYES AND COLOURS. ji 
9r Dyeing and tanning substances, all see ans paints and colours and 
painters’: materials, all sorts, ji 
FURNITURE, CARISETWARE AND MANUFACTURES OF woop. 


“92 Furniture, cabinetware and all other manufactures of wood not other- 
wise specified. — i 
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pes ES Y 


GLASSWARE AND EARTHENWARE. 


.93 Glass and glassware, Igeaifered ware, earthénware, china and porce- 


lain ; all sorts except glass, bangles, beads and false pearls (see No. 129). 


. - $ 
‘> „HIDES AND SKINS “AND LEATHER, * Si ae 


94 lites and skins not otherwise specified, leather and leather manufac- 


tures, all sorts, “not: otherwise specified. 
e - 


MACHINERY. 


95 Panes and component parts .thereof, meaning machines or parts 
of michines to be worked by manual or animal labour. sy “ait as 


MFIALS—IRON AND STEEL. ve 
96 "AIl sorts of iron and steel and „manufactures thereof, not cothenwise 


specified, g ji 2 KA 
METALS OTHER. THAN IRON AND STEEL,’ ` x 


97 All sorts of. metals other than iron and steel, and manufactures thereof, 
not otherwise specified. i f 


PAPER, PASTEBOARD AND STATIONERY. 5 


98 Paper and articles made of paper and papier, mache, pasteboard, 
millboard, and cardboard, all sorts, and stationėry, including ruled or printed 
forms and account and manuscript books, drawing and copy books, labels, 
advertising circulars, sheet or catd almanacs and calenders, Christmas,, Easter, 
and other cards, including cards in booklet form, including also waste paper and 
old newspapers for packing, but excliding trade catalogues and ‘advertising 
chiculars” imported by pachet, book, or parcel post, (see No. -21). 


YARNS AND TEXTILE EABRICS. 


-99 Yarns and textile fabrics, that is to say— 
Cotton piecegoods, thread other than sewing or darning thread, and 
all other manufactured cotton’ goods not ‘otherwise specified.’ 

- Flax, twist and yarn, and manufactures of flax. , - 

Haberdashery and , millinery, excluding articles _made of silk 
i "(see No.132)-- T i = d 
“Hemp manufactures. 
Hosiery. -excluding articles made of silk (see No. 132). a 
Jute, twist and yarn, and jute manufactures, excluding ‘second- hand 

or used gunny bags (see No. 23). 

Silk yarn, noils aud warps and silk thread, 

5 Woollen yain, knitting .wool, and other manufactures of wool in- 

>- a cluding felt. . e. : i 
All other sorts of „yams and textile fabrics, not- . otherwise specified. 


A E ji MISCELLANEOUS, 


“2 100~ * Art, Works of, excluding, those WAA: in’ No. 24. 
sor. Brushes and brooms. : A ` T aa 
102 Building and engineering meiiies S including, isphale; - bricks ` 
ce: nent, chalk-and lime, clay pipes of earthenware, tiles, and all- other. sorts of © 
building and engineering materials not “otherwise specified. 
103 Candles, -- 
so4Cordage and rope and twine of vegetable fibre. 
- 105 Furniture, -tackle. and apparel, not otherwise described, _ for steam, 
sailing, rowing and other vessels, 


i 
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106 Mats and matting. 
107 Oilcakes. 
1:8 Oilcloth and floor cloth. CE e 


109 Packing-—Engine and Boiler—all sorts, excluding packing forming com- 
ponent part of any article ircluded in Nos. 53 and 58. 

rso Perfumery.. 

111 Pitch, tar and dammer. 

112 Polishes and compositions. 

113 Rubber tyres and other imanufactures of rubber, not ahersi speci- 
fied (see No. 138). 

try Soap. 

115 Starch and farins. 

116 Stone and marble, and articles made of stone and marble. 

117 Toilet requisites, not otherwise specified, ° 


118 All other articles wholly or mainly manufactured, not otherwise 
specified, 


IV.—MISCELLANEOUS AND UNCLASSIFIED. 


_ Names of articles. 
119 Coral. 
120 Umbrellas, including parasols and sunshades, and fittings therefor. 
327 Ali utuer articles rot otherwise specified, including articles imported by 
post. 


Parr V. ' 
Articles which are liable to duty at 20 p.c. ad valorem. 
3—FOOD, DRINK AND TOBACCO, 


122 Confectionery. 
Il—ARTICLES WHOLLY OR MAINLY MANUFACTURED. 
ARMS, AMMUNITION AND MILITARY -STORES. 


123 Gunpowder for canncns, rifles, guns, pistols and sporting purposes. 
124 Subect to the exemptions specified in No. 12 all articles other than those 
specified in entry No. 43 which are arms or parts of arms within the meaning of 
the Indian Arms Act, 1878 (excluding springs used for air-guns which are 
dutiable as hardware under No. 89), all tools used for cleaning or putting to- 
gether the same, all machines for making, loading, closing or capping catridges” 
for arms other than rifled arms and all other sorts of ammunition and railitary 
stores, and any articles which the Governor- General iñ Council may, by noti- 
fication in the Gazette of India declare to be ammunition or military stores for 
the purpose of this Act, : 
CARKIAGES AND CARTS, e eae 
125 Motor cars, motor cycles, motor scooters, bicycles, and tricycles and parts ` 
. and accessories thereof : provided that such parts or accessories as are ordinarily 
also used for other purposes shall be dutiable at the rate of duty» specified for 
such articles, 3 . 
CUILERY, HARDWARE, IMPLEMENTS AND INSTRUMENTS. 
126 Clocks and watches and parts thereof, 
127 Electroplated ware. 
128 Musical instruments. 


- 
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GLASSWARE AND EARTHENWARE. 


f 129 . Glass bangles and beads. and false pearls, 


5 METALS. 


130 Gold plate, gold thread and wire and gold manufactures, all sorts. 


131 Silver plate, silver thread and wire, and silver manufactures, all sorts, 
YARNS AND TEXTILE FABRICS. 


132 Silk piece-goods,, and other manufactures of silk. A 


MISCELLANEOUS. 


133 Cinematograph films. 

134 Fire-works, 

135 Ivory, manufactar.d. 

136 Jewellery and jewels. ; ; 

137 Prints, engravings “and pictures, including photographs and picture 
post cards. 

138 Pneumatic rubber tyres and tubes for motor cars, motor lorries, motor 
cycles, motor scooter bicycles and tricycles. : 

139 Smokers’ requisites, excluding tobacco (Nos. 37 to 39) and ‘matches 
| (No. 45). : 
140 Toys, games, playing cards and reguisite for games and sports, 


` 
¢ 


SCHEDULE I: 
ENACTMENTS REPEALED, 
[See section 2 (2).] 


——— aaaamaaaaumaaħi 
Year. | ..No..| - . Short Title. Extent of Repeal. 
(1) (2) Be Or (4) 








1894 VIII | The Indian Tariff Act, 1894 ...| Section 4. | : 
1916 | -- IV | The Indian Tariff (Amend-| The word “Second” in 


ment) Act, 1916. section 4 and so much of - 
aa i Schedule I as contains 
. Schedule JI to be inserted 
ji i in the Indian Tariff Act, 
C es oe 1894. - eae 
1917 = Vi{The Indian Tariff "(Amend Section 2. 


ment) Act, 1917. . 
1920 VII | THE Indian Tariff (Amend- The whole. 
ment) Act, 1920. 





- 
‘ 
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SCHEDULE III. - 
Schedule to be substituted in the Indian Post Office Act, 1° 98. 


(See section 3.) 


pia aA e “THE FIRST SCHEDULE, 


"INLAND PosTaGE RATES. A 
; (See section A) e pigra a a 
` Letters. ; i: 
For a weight not exceeding one tola. ws : a NI 


For a weight exceeding one tola but not exceeding two and a "half tolas, One anna 
For every “two and a half tolas or fraction thereof exceeding two and 


a half tolas~ ... ae ass se.) One anna. 
Postcards. r 
` Single oe Ya wa mi ah cease A . Quarter of an anna. 
Reply Hy hee ‘ i ; .. Half anna, 
- Book. Pattern and Sample Pack¢ts. Š 
For every five tolas or fraction: thereof ... Half an anna. 
‘Registered Newspapers, e 
For a weight not exceedidg eight tolas Ouarter of an anna, 
Fora weight esceeding eight tolas and not exceeding tweuty 
-tolas Half an anna. 
For every twenty tolas or Traction thereof exceeding twenty - 
tolas ii os a us .. Half an anna. 
: : Pateels. a 
For a weight not ekcocdtng twenty tolas Ji «. Two annas. 
- For a weight not exceeding. forty tolas as Four annas. 
For every fott tolas or fraction. thereof exceeding ‘forty 
tolas ù WA ga 5 .. Four annas,” 


- a SCHEDULE IV. 
"Schedule to be be substituted i in the Freight 
(Railway and "Inland -Steam-vcssel) Tax Act,31917. 
(See section 4.)- 
“SCHEDULE I, 
wee aar ee. a (See section 3.) wat 


Goods. ` (nit or meth: d of tax@tion Rate of {ax 
(5 - > (2) zaren) 

All goods (including | Per rupees of net freight Two and a half annag an the 
goods carried by ‘payable, ae x Case of goods carried by a- 
coaching - traffic) a ° railway ; ‘and One and a quar- 
gother than food ae 4 ter dpna inthe case of goods ° 
~“ grains and pulses, aan F carried by an inland steam- ' 
‘firewood and fodder,} `. vessel.” 


AA WA Aa 
g (SCHEDULE V. -o gi . 


Schedules to pa substi tuted in the Indian Tocome-tax Act: 1918. - 
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(See section 5.) Sole Saal SE ar ! 
X SCHEDULE I. 
re ` 7 RATES OF TAX. 


(See seclion 14.) > BE 


e I. When the taxable income is less tban Nil 
Rs. 2,000. 7 
II. When the taxable income is Rs, 2,000 or 
upwards and— -~ 4 AA ai 
“(i) the total income is less than Rs. 5,000...Five pies in the rupee, i 
(li) the total income is Rs. 5,000 or up- Six pies in the rupee. 
_ wards but is less than Rs, 10,000, ” 
‘+ + (iii) the total income is Rs. 10,000 or up- Nine pies in the rupee. 
wards, but is less than Rs 20,000. 
(iv) the total income is Rs, 20,000 or up~ One anna‘in the rupee. 
wards, but is less thau Rs 30,000. E - 
(v) the total income is Rs. 30,000 or up- One anna and two pies iu the 


wards, but is less thaa Rs 4(,000. rupee. : ji 
(vi) the total income is Rs. 40,000 or up- One aana and four pies in the 
wards. ` . rupee, 


z 


“SCHEDULE 1 
RATES OF REFUND. 
(See section 37.) ~ 


Amount. ` . Refund. 
1. Less than Rs. 2,000 e 3 oue iba One anna. and- four pies in the 
rupee, k 
2. Rs. 2,000 or upwards, but ‘Jess than Eleven pies in the rupee, 


_ Rs. 5,000, ji f ; : 

3. Rs. 3,000 or upwards, but less than Ten pies in the rupee. 
Rs. 10,000. ‘ : aN < : 

4. Rs. 10,000 or upwards, -but’ less than Seven pies in the rupee, 


Rs. 20,000, ; ‘ 

5. Rs, 20,000 ‘or upwards, but less than Four pies tn the rupee. | 
Rs. 30,000. a : . í 

6. Rs. 30,000 or upwards, but less than, Two pies in the rupee.” 
Rs. 40,000. : , ‘ 255 


“SCHEDULE VI. 
Schedule to be substituted in the Super Tax Act, 1920. 
i: See section 6.) 


. “SCHEDULE. 
©, ; (See section 4.) i 
e ` maT a } 
‘ „Rate. 
(1) In respect of the first lakh of rupees of taxable income— 
(a) in the case of a Hindu undivided family— 
(i) in respect of the first seventy-five thousand rupees of Nil. 
taxable inccme. sige i 
_(ii)in respect of the next twenty-five thousand rupees of One anna in 


taxable income : the rupee. _ 


a 3 


Short title, 


Amendment 
Of section 4, 

“Act II of 
1857, 


Amendment 
of sectians 5, 

-7 and 15, Act 
II of 1857, 


Repeal. 


i 
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(b) In all other cases— 
(i) In respect of the first fifty thousand rupees of taxable Nil 


income. i ° . 
(ii) In respect of the next fifty thousand rupees of taxable One -anna in 
income. the rupee. 
(2) In respect of the first fifty thousand rupees of taxable income One and a 


over-ore lakh of rupees, A half annas 
: in the. rupec. 


(3) In respect of the next fifty thousand rupees of taxable in- ‘Fwo annas in 


> ‘come. ee ` i the rupee. 
(4) Iu respect of the next fifty thousand rupees of taxable Two and a half 
income. à f annas in the 

rupee, 
(5) In respect ol the next fifty thousand rupees of taxable Three annas in 
income the rupee. 
(6) In respect of the next fifty thousand rupees of taxable Three and a half 

income. yA annas in the ; 

ji rupee, 
'7) In respect “of all taxable income over three and a half Four annas in 
lakhs of rupees. the rupee. ” 





ACT No. VII-or 1921. 
An Act to amend the law relating to the Calcutta University. 


‘Whereas it is expedient to amend the law relating to the Calcutta 
University ; It is hereby enacted as follows :— : l 


1. This Act may be called the Calcutta “University Act, 1921. 


-2. In section 4 cf the Calcutta University Act, 1857 (herein- 
after referred to as the said Act), for the words “ Governor-General of 
India” the words “Governor of the Presidency of Fort William in 
Bengal ” shall be substituted. 


3. In sections 5, 7 and 15 of the said Act, for the words 
“ Governor-General of India in Coungil” in all places where they 
occur, the words “ Local Government of Bengal” shall be substituted. 


4. The sections of the Indian Universities Act, 1904, which are 
specified in the first column of the schedule, are hereby repealed to the 
extent specified in the second column thereof. 
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i 
ag ; | 
THE SCHEDULE. 2. tf ghey 7 

H $ 7 : 3 wa | 
“oe. See section 4.) g MENTORE $ | 


Section. °. 


(1) AOS oy ol ee 
-2 In clause (b) of sub-section (2) the words “in relation to de Uhiver- = 


: sity of Calcutta the Governor-General in Council, and in relation 
. to the other Universities. yA 


Extent of repeal 


4 Clause (b) of ‘sub- -section PE whole— and in sub-section a the. 
words “or in the case of the University of Calcutta, upon the 
. Chancellor, Rector, Vice-Chancellor and Fellows 'in- their corporate capacity.” 


- .5 In sub-section (2) the words “in the .Gazette. of .India or” and: the 
. words “as the case may Le.” Ba 3 zi ki 


a8 The whoie. 


ACT No, VIII or 1921. 


An Act to declare the rights of Hindus to make transfers and 


bequesis in favour of unborn Persons in the City of Madras. 


Whereas it is expedient to declare the rights of Hindus to make 
transfers and bequests in favour of.unborn persons in the City of. 
Madras ; It is hereby’ enacted as follows :— 


1. This Act may be called the Hinds Transfers aaa nee : re 
(City of Madras) Act, 1921. - a ee Short title. 


(1) This Act shall apply to all transfers inter vivos and wills aerator 
WA by persons governed by the Hindu law who are domiciled within can task i 
the limits’ of the Ordinary cee ‘Civil Jinni of. ‘the Migh 
SE Court of Madras. z 5 ‘ 


4 


(2) In the case of transfers inter, vivos or wills exectited before 
the- date of this Act, ‘the provisions of this Act, shall apply tò such of. 
the dispositions thereby made as” are intended. „to come into operation, 


ata, t Čime ‘which i is subsequent to the 14th February, 1914: 
d . 


- Provided that nothing contained in tlis section shall- affect: ‘bona? 
fide Wa ‘for. valuable: consideration in whom- ‘thé: right: to any 
Property: has vested prior to the date’ of this ‘Act. : 


Explanation :—Hindus governed by the Marumakkattayam or. 
the Aliyasantana law shall be deémed to” be “persons govekned by the- 
Hindy I aw for the purposes 'of this ‘Act š 


4 


Transfers 
and bequests 
in favour of 
unborn 
persons. 


Rule against 
perpetuity in 
regard to 
transférs, 


Rule against 
perpetuity in 
regard to 
bequest. 


l 


20. l - IMPERIAL ACTS, 1921, 


3. A transfer inter vivos or disposition by will of any property 
shall not be invalid by reason only that the transferee or legatee is ‘an 
unborn person at the date of the transfer Si the death of the testator, 
_as the case may be. : p l 


4. No transfer of property can operate to create an interest which 
is to take ‘effect after the life-time of one or more persons living. at the 
date of the transfer and the minority of some person who shall be in” 
existence at the expiration of that period and to ‘whom, if he: attains 
full age, the interest created is to belong. 


3. No bequest is valid whereby the vesting of the thing bequeath- 
“ed may be delayed beyond the life-time of one or more persons living 
at the testator's decease, and the minority of some persons who shall 
¿be in existence at the expiration of that period, and to: whom, if' he 
attains full age, the thing bequeathed is to belong. 


ee a ask No. IX oF 1921. 
An Act to validate. certain indentures transferring properties former k 


-held “by certain Enemy: Missions in Trustees, and for 


incorporation of Such. Tiustees and for other purposes. 

GA - a = z s : 
Whereas the Governor General in Council, in exercise ‘of the 
powers’ conferred by sections 7 and 12 of the Enemy Trading Act,1916, 


E vested.;the - properties both movable. and immovable in ‘British India 


of-the keipzic: Evangelical Lutheran ‘Mission, Madras and Burma; 
the Schleswig Holstein Evangelical Lutheran Mission,‘ Madras, the: ` 
~ Hermannsburg ` Evangelical Lutheran- Mission, Madras, ` the Basel 
Hermannsburg Evangelical” Lutheran Mission, : Madras, the- Basel 
Mission, Madras, Bombay and Coorg, the’ Gossner Evangelical Liithe- 
_ran Mission, United 'Provifites and Bihar and; Orissa, the German 
Evangelical Lutheran Mission, Bihar and" Orissa’ and ‘Assam, “and” a“ 
- religlious’association,in Assam styled the Sisters.of the Divine Saviour, 
in certain Custodians of Enemy Property,. and _ by. order directed. 
the said Custodians to transfer the properties- thereby respectively vested: 
in them to Boards of Trustees on certain trusts which the said Custo- 
dianė accordingly purported to do by the several indéntures,’ particu- . 
lars of which are given in. the. Schedule hereto annee ; and” 
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Whereas the properties comptised, in the several indentures have 
by diverse mesne appointments become vested in the present Trustees 
of those indentures 3 and - : weet : 

Whereas doubts have risen and may arise as to the validity of cer- 
tain matters in connexion with the abovementioned transfers ; and 

Whereas it 1s expedient to terminate such doubts. and to constitute 


the several bodies’ of trustees bodies corporate in order that the inten- 
tion of the said transfers may. be fully carried out : 


‘It is hereby enacted as follows :— 


1. This Act may be called the Enemy Missions Act, 19a: 


2. (1) Each body of persons whose names are set out in the 
fourth column of the Schedule, and the predecessors in office of those 
persons, shall be deemed to have been validly appointed trustees of the 
te indenture or indentures, as the case may be, described in the Sche- 

-dule opposite the names of the persons comprising that, body, and each 
such body ‘of persons, together with the successors in office of those 
. persons, is heréby constituted a body corporate with perpetual succes- 
sion and a common seal, and may sue and be sued by the corporate’ name 
given to it in the fifth column of the Schedule. : 


(2) For the purposes of the appointment of the successors of 
the persons named in the fourth column of the Schedule in their office 
as such trustees, the’ provisions of the Indian Trusts Act, 1882, shall 
be deemed to apply, and appointments of any trustees which are required 
to be made by the National Missionary Council of India shall be suff- 
ciently made if made by writing under the hand of the Chairman of 
that body. - 


3. Notwithstanding anything’ contained: in any enactment or ‘rule 
of law to the contrary, the indentures described in the Schedule are 
hercby declared to have been validly made and the properties respec- 
tively transferred, or purporting to be transferred, thereby shall be 
deemed to have bcen duly transferred by. the said indentures, and all 
acts or things heretofore done under the said indentures are hereby 
validated . and confirmed andevery obligation impọsed or purporting 
validated and confirmed and, every. obligation imposed or purporting? 
shall be binding in law’ on the person named therein, whether such per-- 
san is or isnot a party to such indenture, and; -the Trustees referred to 
in sub-section (1) of section 2, ‘shall have power, in conformity with 
-the indentures, ‘ot which they are „respectively trustees, to transfer or 
otherwise deal with- the properties comprised in those indentures. ,, 








Short title, 


“Incorpora- 


lion of Trus- 
tees, 


Validation of 
indentures, | 
etc. 
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1921. 


ACT No. IX’ or 1921, 





3 Date, 


(1) 





Parties. 


(2) 


26th January Daniel ‘Chamier, 


1920. Re- 
gistered 
at- Madras 
on 28th 
June 1920, 
being Serial 


No. 2036 of |” 


of 1920 in 
Registra - 
tion Book 1 
of tbe offi- 
ce of the 
Registrar ol 


Madras- 
Chingleput. |. 


` Bist. March 
1920. Re- 
gistered at 
Madras 
‘on 5th 
August 
1920, being 
Serial No. 
-2197 of 
.1920 in Re 
gistration 





- Custodian of 
Enemy. Pro- 
perty,. Madras 
and Coorg 
(therein refer- 
red to as the 
Custodian), of 
the first’ part 
and Henry Re- 
ginald Pate, 
Arthur Davies, 
the Rev. Wil- 
liam | Meston, 


the Hon'ble’ 


Mr. Muthiah 
David Deva 
doss : Avergal 
and ‘the Rev. 
--Duncan Gor- 
don ' MacNau- 
“.ghton Leith 
(thercin refer; 
‘red to as the 


Trustees) of- 
- the Second 


Harold Charles 


Barnes Mjit-}-- 


chell, Custo - 


dian'of Enemy L 


Property, 
Bombay (there- 
in referred to 
as the Custo- 
dian) of- the 


“first part: and“ 
"John Anderson 


Short effect, 


(3) 


Being a trans- 
fer by the Cus- 
todian to the 
Trustees on the 
Trusts therein 
mentioned of 
all property 
movable or 
immoveable in 
the Madras 
Presidency 
and Coorg 
formerly - be- 
longing to or 

: held in Trust 
fnr the Basel 
Mission, the 
Leipzic Evan- 
gelical Luthe- 
ran Mission, 
the Schleswig 


Holstein Evan- 
- gelical’ Luthe- |” 


ran Mission 
‘and the Her- 
manns burg 
Evangelical 
Lutheran Mis- 
sion. 
Being a transfer 
by the Custo 
dian to «the 
Trustees on 


the Trustsj|' 


therein men- 
tioned of all 
property mo .- 
vable or inimo- 
vableor.iim- 
movable in the 


“THE SCHEDULS, 
‘(See Section 2.) 


Particulars of Indenture and present Trustees thereof, 


a 
Corporate” 
name of the 
Trustees for 
Name and descrip- the time 
tion of the Trustees|being of each 
of each Indenture | Indenture 


at the date of the 


passing of this Act. 


(4) 


am, 


| 
| 





a 
J 








J 


John Anderson 


Thorne, I.C,S, f 


~ Secretary to 
“the Board: of 
Reve nue 
(Land Reve- 


. _ nue), Madras, 


A ppa- 


Paul 

swami, Judge 
of the Court’ 
f Small 


Causes, Mad; 
ras, 


Muthiah, David | 


Devadoss,|| 


Barrister- a t - 
Law, Madras, 


Duncan’ Gordon 








MacNaught on 


Leith. Secre-1}‘ 


tary, German 


from the date 
of the pas- 


| 


sing of this 
Act. 


The Mis- 
sioa Trust 
of South- 
ren India, 
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ee ara ma — lea: me nim —— OS mm. 











3 | Corporate 
ga . g : Name of 
` Neme and descri- | the trustees 
; 3 > : i ption ofthe i for the time 
AA ` f ; a Asc : rustees of each jbeing cf e 
Date. Parties... Short effect. -| Indenture-at the adie 
R ee ` f date of the passing'from the date 
of this Act of the pass- 
. ing of this 
ji Act. 
(1) (2) | (3) (4) (5) 
auza AÀ Rasa 
Book 1 of Thorne, | Bombay Pre-. issi j- 
the office| Arthur Davies) sidency : form- | oe of 
of ‘the Re-| the Rev. Wil-| erly belonging] ` the’- National | |- 
gistrar o f|- liam Meston,| to or held ‘in|! Missionary] 
Madras~-| the Hun’ble} Trust for the- Council. « 7 a 
Chingleput.| Mr. Muthiah| Basel Mission. = > 
David Deva- AET 
doss ard the Anthony Watson 
Rev. Duncan Brough of the 
Gordon Mac- London Mis- 
Naughton sion, Erode, || 
. Leith (therein Madras. ' 
referred to as i 
the Trustees) > ji 
of the second J] 
part. J 
l E ee 1 
2 Shaikh Makbul | Being a transfer 
ee Hosain, Cus -] by thé Custo- 
gistered at dian of Enemy | dian to- the: 
Ghazi p ur Property, Uni-| Trustees on 
on 23rd} ted Provinces} the Trusts)! 
January (therein refer-| therein men. - 


1920, being 
Serial No. 
, 2 of 1920 in 
Registra - 
tion Book 1 
of the office 
of the Re- 


gistrar of} 


Ghazi pur, 


13th Octaber 
1919. Re- 
gistered at 


Ranchi on, 


4th Decem- 
ber 1919, 
being Serial 





red to as the 
Custodian,) of 
the first part 
and the Hon’- 
ble Mr. B. 


Foley, W.. B. 


Heycock, the 
Rev. J: Z. 
Hodge, Profes- 
sor S. C: Muk- 
erji, the Rey, 
G J. Dann 
(therein refer- 


red t> as tbe}. 


Trustees) of 
the second 
part. 


Patrick William 
Murphy, Cus- 
todian of Ene- 

_my Property, 
Bihar and 
Orissa (therein 
eferred- to as 


No. 4390 of |-the Custodian) 








tioned. of all 
property. m o- 
vable or im- 
movable in 


the-U nited |. 


Provinces, 
formerly be- 
longing to or 
held in Trust 
for the Gos- 
ner Evangeli- 
cal Lutheran 
Migsion. 


Being a transfer 
by the Custo- 
dian to the 

- Trastees on 
the Trusts 
therein men- 


tioned of all 
property :mo- 
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"Parties, "Short effect, 
(1) “ (2) (3). 
' 1919 in Re- af the one part| veable orim- 
gistration|,and Blanchard| movable in the 
Book- 1 of| -Foley, ,Wil-| Province of 
the office of} lam.Bissil| Bihar- and 
the District | Heycock, . the |.. Orissa form- 


Sub-Regist- 


* rar, Ranchi, 


ist October, 

7 1919. Re- 
gistered at 
Dibruga r b 
on x 9th 
January 
1920, being 
Serial No. 
42 of 1920] 
“in Registra- 
tion Book 1: 
` of the office 


of the Sub-|: 


Registra r ,' 
Dibrugarh., 


27th Novem- 


ber 1919. 
Regsstere d 
at Rangoon 
~ on 





13th 





Rev. John Zim- 
merman, Hod- 
ge, Professor 
S. C. Mukerji 
and the Rev. 
George James 
Dann (therein 
relerred ‘to as 
the Trustees) 
of the other 
part. 


Stephen Nairne 


- Macken zie, 
Custodian o f 
Enemy ` Pro- 
perty. Assam 

` (therein refer- 

` red’ to as the 


Custodian) of- 


the first part 
and the ` Hon’- 
ble Mr. Blan- 
chard Foley, 
William Bissil 
` Heycock, the 
- Rev. John 
- Zimmer man 
Hodge, Profes- 
sor S. C. Muk- 
erji and the 
Rev. G.J. 
Dann ‘(therein 
referred to as 
the Trustees) 
of the second 
part, 


John Cormack 
Mackenzie, 
- Custodian of 
Enemy. Pros 


perty,- Burma 


erly belonging 
to or held in 
Trust for the 
German Evan- 
gelical Luthe- 
ran Mission. 


` 


Being a transfer 
by the Custo- 
dian ‘to the 
Trustees on 


the Trusts. 


‘therein. men- 
_ tioned: of all 
“property mo- 
vable or immo- 
‘vablé in Assam 
formerly be- 
. longing to or 
held in Trust 
for the - Ger- 
man Evange 
lical Luthera 
Mission. ` 

© a. 





- Corporate 
name of 
} tne trustees 
efor the time 
Trustees of each {being of cach ` 
Indenture at the | Taodenture 
date of the passing|{ram the date 





Naine and descri- 
ption of the 








of this Act, of the pass- 
i ing of tlfis ` 
Act. 
(4) - ay 
Frank Frederick | 
. Lyall. Com- 


‘missioner of 
Chota „Nagpur; 


john Tarlton 

Whitty, Depu- 

ty Commis- 
‘sion of Ranchi. 
| Herbert Ander- 
; son, Secretary, 
+ National Mis- 


> 


The Mis- 
sionary Coun- -sion Trust 
cil. 2 of Norh- 

3 ern India. 
George James 
Dann, Mis- 3 


sionary, Patna. 
Né: 


“Mukerji, Pro- 
fessor, Seram- 
- pore College, 


| 
| a 
J 


7 
E 
E 


Being a. transfer | [John ` Cormack PEE 
_ by. the Custo- Mackenzie, 

‘dian to -the Collector -of 

Trustees on Raogoon.. 

the Trusts | | Ernest” Godfrey 


1 Satish- Chandra I 
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Febr uar y 
' 1920, being 
Serial No. 
206 of 1920 
. inRegistra 
tion Book 1 
of theļoffice 
~ of the Sub- 
, Registrar, 
Rangoon, 


2 


30th ` April 
1920.Regis- 
‘tered at 
Dibrugar h 
on 23rd 
June 1920, 
beingSerial 
No, 453 of 
1920 in 
Regist ra - 
tioa Book 1 
of the office 
of tbe Sub- 
Registrar 
Dibrugarh. 


IMPERIAL acts, 1921; 


r 


% 


"Parties. 


(therein refer 

. red to as the 
Custodian), of 
the first part 
and John Cor- 
mack Mackan- 
zie, Herbert 
Hoddy Mack- 
ney, Frank 
Dennison 
Phinney, the 
Rev. Vicker- 
man Nichol- 
son Kemp 
(therein refer- 
red to -as the 
Trustees) of 
the _ second 
part, 


Gerald 
tenay Ker- 
dian of Enemy 
Property, 
Assam (there- 
in referred to 
as the Custo- 
dtan} cf the 
first part and 
the Very Rev 
Paul Leiebvre, 
John ` McSwi- 
ney; Robert 
Eustace With- 
am (ther éin 
referred to as 





_ the’ trustees) of 


the 
part, 


second 


Cour- 


wood, Custo-" 


Short effect. 


B 


therein _ men- 


tioned of all} 


A property mov- 
able or immov- 
able in Burma 
formerly’ be- 
longtng to or 
held in Trust 
for the Leip- 
zig Evangeli- 
cal Lutheran 
. Missisn, 


Being a transfer 
By the Custo- 


dian of the 
Trustees oni 
the- Trusts 


therein men- 
tioned of all 
property mov- 
able or immov- 
able in Assam 
formerly be~ 
longing to or 
held in Trust 
for. the reli 
gious: associ- 
ation Or cove- 
nanted order 
called the Sis- 





tefs of the 
Divine Savi- 
our. 


„Name and descri- 


| 
| 
| 
l 
f 
| 
| 
| 





— r~ 





Aana aa mes 


| 
| 
L 


ption of the 
-of this Act. 


a 
Dist- 


Mag'st- 
of Ran- 


- Pattle, 
rict 
rate- 
goou. 

Frank ` Dennison 
Phinney, 
Superia ten - 
dent, Ameri- 
can Baptist 
Mission Press, 
Rangoon. 

D. P. Durai Raj, 
Saint Gabriels, 
S. P, Gr Mis- 
sioi Rangoon. 

-C 9. Riggs, 
Prin ci pal, 


Methodist 
Boys’ ° High 
- School, Ran- 
goon. 


The Very Rev, 
Paul Lefebvre, 
“Vice-Adminis- 
trator of the 
:Prefecture 
Apostolic of 
Assam., . 


John McSwiney, 


Director of 
Land Records 


and Agri. 


cul ture, 
” Assam. 


| Robert Eustace 
Witham, Man- 
- ager, Budla 
Tea Estate, 
Lakhim pur, 
Assam. ' 


t 
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Corporate 
name of 
he trustees 


for the time 
Trustees of each jbeing of each 
„Indenture at the 
dade of thè- passing irom the date 
of the pass- 


Indenture 


ing of this 
-~ Act. 


G 


The Burma 
-Mission 
Trust. 


The Assam 
Roman 
Catholic 
Miss ijo n 
Trust. , > 
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~ 26- ji IMPERIAL ACTS, 1921. 
mukono ACT No, X or rozi. ` 
f i ` O 2 
An, Act further to amend the Indian Marine Act, 1887. 


Whereas it is expedient further to amend the Indian Marine Act, 
1887 ; It is hereby. enacted as follows :— 


z Short title. 1. This Act may be called the Indian Marine (Amendment) 
Act, 1921. ` 
“Amendment 2. In the proviso to sub-section (1) of section 52 of the Indian 


-of Section 52 è 

-0 "act XIV Marine Act, 1887 (hereinafter referred to as the said Act), for the 

of 1887. words “by, or with thé previous sanction of, the Governor-General 
in Council” the words “by the Governor-General in Council or by 
the Director of Marine” shall be substituted. 

Amendment ` 3. In sub-section (2) of section 66 of the said’ Act, the words 

ot Section 66. « 

with the previous: sanction of the Governor- General in Council ” 


shall- be omitted. : oe 





ACT No. XI OF 1921. 
An Act jurther to amend the Indian W orks of Defence Act, 1903. 


Whereas it is expedient further to ‘amend the Indian Works of 


= Defence Act, 1903 ; It is hereby enacted as follows :— 

Short title, - 1. This Act may be called the Indian Wor ks of Defence (Amend- 
ment) Act, 1921. 

Amendment “2, In section 2 of the I Indian Works of Defence Act, 1903 n e- 


ue inafter referred. to as the said Act), for clauses'-(c) and (d), t 
1903. following clauses shall’ be substituted, namely:— 

“(c) the expression ‘ District’ means one ‘of the Districts into 
which India is, for military purposes for the time being, divided ; 
includes a Brigade area which does not form part of any District, 
any area which the Governor-General i in Council may, by notification 
in the Gazette of ay declare ‘to be a; “District for ali or any of the 
purposes of this Act : 

(d) the expression ‘General Officer Geb adnan the Détrict’ 
means the officer aa the time being if command of the forces in a 


District. o; ya 


” 


3. In section 7 ‘of the said Act— - AA ` 


Amendment 
of Section 7. 


(a) in sub- clauses (i) and (iv) of clause (a), in the first pro- 
eS yiso to sub- clause ae of clause (b), and in sub-clause (ii) of clause 


IMPERIAL- acts, 1921, 27 


Lo), for ‘the words “ General Officer Commanding the Division ” the 
swords “ General Officer . Commanding us District ” shall ‘be. substi- 
‘tuted ; f and. a s ae - > 

(by in the first proviso . to Pre case (ii) of clause (a) -and in 
the second -proviso to sub-clause (i) -of clause (6) for the- as 
“(eneral Officer Commanding the Division, District or Brigade” 
words “ General Officer Commanding the District ” shall be sonar 


aj. ‘So much of the Schedule to the Amending ¢Ar my) Act, 1909, 
"as relates to the said oe is hereby repealed. 


Sy, 





"ACT No. Xilor-1921, > 
An dct further to amend the Negotiable Instruments Act, 1881. 


Whereas it is expedient further to amend the: Negotiable Instru- 
ments Act, 1881 ; It is hereby enacted as follows :— 


1. This Act may be called the Negotiable Instrument (Amend- 
ment) Act, 1921. , . 


2. In sections 63 and 83 of the Nesotble: Instruments Act, 1881 
(hereinafter referred to as “the-said Act 23, for the word “ twenty- 
ro ý the word “ forty- eight ” shall be substituted. - 


WI Ja section -75-A of the said Act for the words “ a payment ” 
the words “for acceptance or payment ”-shall be substituted. 


ms ` fie 


ACT No KUI or 1921. l $ 


An Act further to amend the Carriers Act, 1865 in order to empower 
the Governor-General in Council to make by notification 
additions to the Schedule to that Act, and to free a common 
carrier from liability under that Act for loss or damage, arising 
from the negligence of himself or of any of his agents or 


"servants, in respect of any property which, being of the value of, 


“over one hundred rupees and of the description contained in the 
- Schedule to that Act, has not been declared in accordance with 
the provisions of section 3. 


“Whereas it is expedient tusha to vend the Carriers Act, 1865; 
in manner hereinalter appearing ; It is hereby enacted as follows :— 


This Act may be caleg the Carriers (Ameridmient) Act, 1921, 


Ag 


Repeil, 


Short title. 


Amendment 
oi S, 63 and 
85.. 


Amendment 
of S. 75-A, 


-Shutt title, 


l 


? 


28 IMPERIAL acts, 1921, 
Amendment 702. In section 8 of the Carriers Act, 1865 ‘(hereinafter called 
n “the said Act”), — . 5 l 


ifs 27 


(1) the words negligence: or shall be omitted, and 

(2) after the words “ agents*or servants” the following words 
shail be- aud namely :— WA i . i 

f “ and`shall also be liable to the owner for loss o: damage, to 
any such property, other than property ‘to which the provisions of sec- 
tion 3 apply and: in respect of which the declaration required by that 
section has not been made, where such loss or damage has arisen from - 


the negligence of the carrier or any of his agents or servants. ” 


I ti f 

aws iita 3. After section 10 of the said Act the following section shail be 
Act III of ` added, namely :— 

1865. ; a : 

eae “11. The Governor-General in Council may, by notification in 


General in the Gazette of India, add to the list of ar ticles contained in the Sche- 


ake dule to this Act, and the Schedule shall, on the issue of any, such noti- 
Schedule. fication, be: deemed to have ‘been amended accordingly. ” 


à 


_-ACT No: XIV or 1921. . ie 


-An det to provide for the levy of customs- diy: on lac Asie ted 
` from British India. 


ai Whereas it is expedient to provide for the creation of a fond. to 
, be expended for ‘the promotion of the improvement of methods of cul- 
tivation and the manufacture of lac in India ; 
And whereas for this purpose it is expedient to levy customs-duty 
on lac produced in India and ae from British India ; 
f It is hereby enacted as follows :— iN ya: 
. (1) This Act may be called the Indian Lac Cess Act, 1921 
3 7 It extends to the whole of British ridin, except Aden; 
Definitions. 2. In this At-— `’ oo l 
_ (a) “The Lac Association” means the Indian Lac Association 
for Research, registered ás a society on the twelfth day of September 
E 1921, under the provisions of the Societies Registration Act, 1860 ; 5 
(b) “ Collector” means in reference to lac exported by sea, a 
Customs-collector as defined in clause (c) of section 3° of the Sea 
Customs Act, 1878, and in reference to lac ‘passitig out of British 
Lidia by land, the-Collector'of the district ; 
“(cy “Tac” includes any form of: -manufactured or untnanu- . 
factured: lac other than refuse lac ; 


Short title 
and extent. 


& ji aes | 


ao 
Na} 


IMPERIAL ACTS, 1921: 


p (d) “lac cess” means the customs-duty imposed ‘by section 3 
_of-this Act and by section 3 of the Indian Tarifi Act, 1894. 


3. Qn and from the rst January, 1922, a customs-duty shall be 
levied and collected on all lac and refuse lac produced in India and 
exported from any customs-port*to any port beyond the limits of Bri- 
tish India or to Aden at the rate of 4 annas per maund in the case of 
lac, and 2 annas per maund in the case of ‘refuse lac, or at such lower 
rate as the Governor-General in Council may, on the recommendation 
of the Lac Association by notification in the Gazette of India, prescribe. 


4. (1) At the close ot each month, or’as soon thereafter as may 
be convenient, the Collector shall pay the proceeds of the lac cess,after 
deducting the expenses of collection (if any), to. the Lac Association. 


(2) . The said proceeds and any other monies received by the 


Lac Association in this behalf shall be applied by the Association | 


towards meeting the cost of such measures as the Association may con- 
sider it advisable to take for the promotion of improved methods of 
cultivation and matmfacture of lac by means of scientific research, ex- 
perimental cultivation and the dissemination of knowledge, or by such 
‘other means, as it may be expedient to employ, for testing the value of 
the results obtained by such research. 


5, (1) The Lac Association: shall keep accounts of all monies 
reccived.and expended under section 4. © | i 
. (2) - Such accounts shall be examined and audited annually by 
auditors appointed in this behalf by the Governor-General in Council ; 
and such auditors may disallow any item which has, in their opinion, 
been expended out cr any money so received otherwise than as directed 
by or under this Aci. i po 
(3) If any item is disallowed, an appeal shall lie to the 
Governor-General in Council whose decision shall be final. 


6. (1) The Goveritor-General in ‘Council may, after previdus 
pedlication, make rules to carry out the purposes of this Act. 
»  *6(2) In particular and without prejudice to the generality of 
the foregoing. power, such miles may provide for— 


(a) the levy and payment of the lac cess + and 
-(b) the form of accounts to be kept and the publication of 
an abstract of such accounts with the ‘reports of the auditors thereon. 


(3) All such rules shall be published in the Gazette of India. 


a 
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X <ame durig yA Sectii 2 to 6 shall remain in force only until the 3 ist day 
Sections Žto of December, 1926 : i i - 
AA f Provided that the Governor- General in Council may, yon the re-- 
force, commendation of ‘the Lac Association, and with the previous consent 
a 5 ‘of the Indian Legislature, declare by notification in the Gazette uf 
India, that the said sections shall continue in force for any further 
period specified -in such notification : 
„Provided also that, if at any time the Lac Ason is dissolved 
the said secticns shall cease to be in force from the date of such dis- 
- solution. ji 
Disposal of - ` 8. If any proceeds of the lac cess of any monies, so received as- 
rolled aa aforesaid, remain unexpended, when sections 2 to 6 cease to be in force, 
łac cess. they shall, nctwithstanding anything contained i in any law for t'e time | 
being in force, vest in Mis Misty, 
“ACT No. XV oF 1921. 
dn Act further to amend the Indian Post Office Act, 1898. 
“Whereas it is expedient further to amend the Indian Post Office 
Act, 1898 ; It is hereby enacted as follows :— 
Short-tittle. ` ‘1, This Act may be called the Indian Post Office (Aiendiest) 
e Act, 1921. 
Amendment _ 2. In section 24 of-the Indian Post Office Act, 1898. (herein-. 
oL S. 24, alter, referred to as the said Act), the third Proviso shall. be ‘omitted. 
1898. 
Insertion of 3. After section 24 of the said Act, the following section shall 
S. 24-A in be inserted, namely :— 
Act VI of 
1893, te > a ; f 
Power to “24-A. The Governor-General in Council may, by general 
genro oop ot special order, empower any officer of the Post Office, specified ia 
Cnstoms such order, to deliver any postal article, received from beyond the 
authority: limits of British India and suspected to contain anything liable to duty, 


to such Customs authority as may be specified in the said order, and 
such Customs authority shall “deal with sch article in accordance with 
the provisions of the Sea Customs Act, 1878; or of any other law for 
the time being in iorce. ” 


Amendment 4. In section 67 of the said Act, after the words “this Act” the 
sere words “or of any other Act for the time being in force” shall be ‘in- 
serted. : 
ete ee all 
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S ACT No: XYI or 1921. 
An Act efurther ® amend the Indian Penal Code. 


Whereas it is expedient further to ‘amend the Indian Penal Code ; 
It is hereby enacted as follows :— > ` aa 

1. This Act may be calied the Indian Penal Code (Amendment) 
Act, 1921. : 
; 2. In sections 121 and 122 of the Indian Penal Code (herein- 

after referred to as the said Code), for the words’ “and shall forfeit 

all his property” the words “ and shall also be liable to fine” shall he 
substituted: : | i 

3. -In section 121, A of -the said Code, after the words ~<‘ ten 
years” she words “and shall also be liable to fine” shall be inserted. 


4. Sections 61 and 62 of the said Code are hereby repealed. 





oS A ACT No XVII or 1921. | 
An Act further to amend the Cattle-trespass Act, 1871. 


Whereas it is expedient further to amend: the Cattle-trespass Act, 
1871; It is hereby enacted as follows :— : f 
1. (1) This Act may be called the Cattle-trespass (Amend- 
ment) Act, 1921. 
(2) This section shali come into force at once. 
(3) The rest of the Act shall come into force in any Province 
- or part thereof on suck. date as the Local Government may, by notifi- 
cation in the local official Gazette, appoint. 
2. For section 12 of the Cattle-trespass Act, 1871, the following 


section shall be substituted, namely :— 


“19, For every head of cattle impounded as aforesaid, the 
pound-keeper shall levy a fine in accordance with the scale for the time 
being prescribed by the’ LocaleGovernment in this behalf by notifica- 
tion in the official Gazette. ` Different scales may be prescribed for 
different local areas. . Š 

All fines so levied shall be sent to the Magistrate of the Dis- 
trict through such officer as the Local Government may direct. ` ji 

A list of the fines and of the rates of charge for feeding and 
watering cattle shall be rosted in a conspicuous place on or near to 
every pound.” .. . , ; 

3. Section 5 of the Cattle-trespass Act (1871) Amendment Act, 


1891, is hereby repealed. 
e. 
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AGT No. XVII or 1921. WA 


3 x E 8 $ 7 

. da Aet. to ane the Siion in, British India of 

Maintenance Orders made in other. parts of His a ca fe 
Majesty's Dominions and Protectorates 


cand vice versa. 


- ya aa 
- Whereas it: is expedient to- facilitate' the enforcement in British 
India `of: Maintenance. Orders made ‘in other. parts Of His: Majesty's 
‘Dominions and Protectorates: and vice versa ; It is hereby enacted « as 
follows ; s 7 ; Oy 


Short title. -'. _ (1) This Act may’ be called the Maintenance Oiderd Enforce~ 


and extent. 
cay ie meént ae 1921, 


(2) It eatends to the whole of: British India mehdiig the? 
C Sonihal Parganas and British ‘Baluchistan. i 
Definitions.: 2. In this Act, unless there i is anything repugnant in ihe subject 
or context, — we eee y 


“Court of summary - -jurisdiction ” means- the Court of. a Chiet 
Prusidency Magistrate or of a District ' Magistrate ; 
“dependants ”” means such persons as a person ‘against whom. 
a maintenance order is made is liable- to maintain according to the law 
` in force i in thé part of His Majesty's Dominions in which the main- 
tenance oricr is made ; ? z 
“maintenance order’ ” means a Re or e ‘other ‘than an 
order vt afSliation, made by-a Court in the exercise of civil’or criminal 
jurisdiction for the’ periodical payment of sums of ‘money towards the 
maintenance of the wife or other dependants of the person ‘against: 
whom the? drder is s made EC uyg a . 
“prescribed ' means prescribed. by’ rules made under this Kae 
l ; :. - proper ee means the _authority appointed by, or. ander 
mao the, law of, a reciprocating territory to receive and transmit dect 
“" ments to which’ this Act applies. pand x ; - 4 a 
“reciprocating ‘territory ” means “any” “part of! His Majeti 
. Domirions otitside British India in 1 respect of which this Act for the 
; . i time" being applies, $ 
* Reciprocal 3. (1) TE the’ erior General fn Council is soiled that ` 


arrange- 
maats, provisions have -been made by the Legislature of any part of His” 


Majesty's. Dominions for the enforcement within that part Of mainte- 
nance orders made by Courts in British India, the Govertior-Geieral 
- ya ` in Council. may, by ‘notification in the Gazete of India, declare that 
this Act applies in' respect of that part'of His Majesty's Dominions : 
and theren on. it shall apply accordingly. ` - 


Yi 
Wo ' 
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“( a The Governor General ‘in Council may, by like: riotifica- 
tion, declare-that this “Act applies in respect of any British protéctorate, 
or in respect of-any State'in India,-and where such a declaration -has 
been: made, this Act shall apply -as' if such” V protectorate or State were, 
a reciprocating territory. ? 


- (1) Where a maintenance ses haa whether before ‘or after 


aes baie of this Act, been made against any person by, any Court in . 


any reciprocating: territory, and a certified copy of the order has.) ‘been. 
` transmitted by the proper authority’ of that territory to the Governor 
General, the Governor-General in Council shall, send a- copy of ‘the 
order to the prescribed officer. of a Court in, British India for registra- 
tion, and; on receipt thereof, the order shall be registered in | the pre- 
scribed manner, : . | 


(2) The Court. in ‘which an order is to be so registered as 
aforesaid shall, if the Court by which, the order was. made was, in the 
opinion of the Governor- General in Council, “a Court of. superior 
jurisdiction, be a High Court, and, it the Court was not, in his opinion, 
a-Court-of superior jurisdiction. “be | a: Court. of summary jurisdiction, 

5. Where a Courtin British India has, whether before or after 

- the commencen ent of this Act, made a maintenance order against any 

` person, and it !s.proved-to that Court that the person against whom the 

order was made i ig resident i in a, reciprocating territory, the Court shall 

send to the Governor-General i in ‘Council, for transmission to the pro- 
per D of that territor yA a- certified copy of the, order. 


(1) Where application ig made to a. court of summary, juris- 
ae in British India for a maintenance order against any person, and 
it is proved that that person is.xésident in a reciprocating territory,. the 
court may, ir the absence of that person, if after hearing the evidence 


it is stisfied of the’ justice of the ‘application, "make ‘any such order as ` 


it. mighé have made if that person had wilfully’ neglected to attend ‘the 
court ;“but in such case the order ‘shall be provisional only ‘and shali, 
have'no’ effect unless ad until confirmed -by a competent court in suck 


po UA 


territory? ag EER i ee 


ESN The evidence of every witness ‘who is anna on any 
such aphlicat' on shall be Teduced- -to “writing, and such deposition shall 
-be read” over: to, „and signed. by, him. 7 


( 3): * Where suck an order’ is “made: She. court, shall: sean to 


the Governor. General in Council for transmission to the proper autho- - 


rity” of thie leciprocating territory in which the person against whom the 
order .is made is alleged to reside, the depositions’ so taken and a certi- 


` fied copy of the order tegether with a satement of the grounds-on which ` 
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the making of the order might have been opposed if the person against 
whom the order is made had been duly servgd with a summons and had 


, appeared at the hearing and such information as the”. court possesses for 
facilitating the identification of that person and ascertaining his 


whereabouts. 2 


(4) Where any such provisional order has come before. a 
couit in a reciprocating territory for confirmation, and the order` has 
by that court been remitted to the court of summary jurisdiction which 
made the order for -the purpose of taking further evidence, that court 
shall, after giving’ the prescribed notice, proceed to take the evidence in 
like manner and subject to the like-conditions as the evidence in support - 
of the origina! application 


(3) If it apears to the court hearing such evidence that the 
order ought not to have been made, the court may rescind the order, but 
in any other case the depositions shall be sent to the Governor-General 
in Council and dealt ‘with-in like manner as the original depositions. 


. (6) The confirmation of an order made under this section 
shall not affect any power of a court of summary jurisdiction to vary - 
or rescind -that order :. 


Provided that, on the making of a varying or rescinding order, — 
the court shall send a certified copy thereof to the Governor-General 
in Council for transmission to the proper authority of the reciproca- 
ting territory in which the original order was confirmed, or ,to which it 
was sent for confirmation and that, in the case of an order varying the 
original. order, the order shall not have any effect unless and until 
confirmed in like manner as the original order. 


4, (1) Where a maintenance order has been made by a court in 
a reciprocating territory and the order is provisional only, and has no 
effect unless and until confirmed by a court of summary jurisdiction 


‘in British India, and a certified copy of the order, together with the 


depositions of the witnesses-and a statement of the grounds on which the 
order might have been opposed, has been transmitted to the Governor- 
General, and it- appears to the Governor-General in, *Coun- 
cil that the person against whom the order has been made is resident 


in British India, the Governor-Genéral in Council may send the said. " 


documents to the prescribed officer of a court of summary’ jurisdiction, 


-with a requisition that a summons be issued calling upon the person to 


show cause why, that order should not be confirmed, and, upon receipt 
of such document and requisition, the court shall i issue such a summons 


ani cause it to be served upori such person, 


LC $ e 
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`: (2) A summons. issued under sub-section’: (1) shall for all 


purpoees be deemed to be asummons: issued by: the court in the exercise. 
of its Wa criminal. jurisdiction. aes Bites OY. 7 


(3) At the hearing it shall be open to die person to whom the 
summons was issued to raise any defence which he might have raised 
in" the original proceedings had he been a party thereto, but no other 
defence, and the certificate from the court which made the provisional 
order stating the grounds on which’ the ‘making of the order might’ have 
been’ opposed if the person against -whom the order was ‘made had been 
a paity to the proceedings. sl: all be conclusive evidence that those 
grounds are grounds on which objection may be taken... z 


(4) Tf at the hent ing the person seived with the summons s does 
not appear or, on appearing, fails to satisfy the Court that the order: 
ought nct to be ‘confirmed, the Court may, notwithstanding a any pecu= 
hiary limit imposed on its power by z any law for the time being i in force 
in British, India; confirm the order either without modification or with 
such notifications as ‘to ‘the Court after” hearing the evidence may seem 


just : 


‘Provided that ro suiji shall be awarded ‘as inidiritetiatice under 


this- section, or shall be recoverable as such, at-a rate è exceedirig that 


Le 


propesed in the provision] | order- + oe 


(5) Tf the person to whom the summons : was issued. apedrs 
at the hearing and ‘satisfies the Court that for thë. purpose of atiy de- 


fence it is necessary to remit the case to the Court which maäe the 


provisional order for the-taking of : any “further eviderice the Court may 
for that purpose send 2 certified copy- of the 'record:to the “Goveriior 
General iri Council, for traiismissioh to that Court through' the proper 
“authority of the reciprocating” territory, . and may adjourn: the pro- 


` 


ceedings. 


(6) Where a a, proviy Toil order has been confirmed under tiiis 
“section, it may be varied or rescinded i iii like mantier as if it. had 
“originally been’ made by the confir irming Court, ‘and where on an applica- 


` tion, for rescission or variation, the Court is satisfied that it is necessary’ 


to . remit the case to the Court which made the provisional . order for 
the purpose of taking any further evidence, ‘the Court may for that 
purpose send a certified copy of the record’to the Governor-General 
in Council for transmission to that Court through ` the proper 
authority. of the reciprocating territory, and may adjourn the pro- 


ceslings. es ji E A: 
ik ji ; 
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Enforcement © 8. (1) Subject to the provisions of this Act, where an order 
of mainta- =. has Leen registered under this Act in: a High ‘Couigt, the order shall, 


nance orders, 
S from the date of such registration, be’ ‘of the same .force and effect, and 


-all procee dings. may be taken thereon as if it had been an order origi- 
dees obtained in the High Court in the exercise of its civil jurisdiction, 
in such Civil Court subordinate to that High Court as. may” be 
‘aan! by the High Court in this behalf and that Court shall” have 
- power to enforce the order accordingly. 


(2). A Court of “summary jurisdiction i in, which an Gider has 
` | ~ben registered under this Act o1 by which an order has been confirmed 
under this Act, and the officers of such Court, shall have such powers 
and perform such duties, for the purpose of enforcing the order, as 
: May be rrescribad, Ka ae ; $ 


Paymentcot- © 9. A Court In registering or r “confirming ari order for iainte- 
JUBA KWA nance in accordance with the provisions of this Act'shall direct that 
of sums -> the charges for thie transmission: to the Court,’ from which the order 


>` awarded as 
maintenance Dae been Teceived ` or In w nien the provisional order has been niade as 
and ohier the case may be, of the sum awarded .as maintenance shall be borne” 
cosis and” 
charges, by the person against whom the order has been so made or confirmed, > 
ji and-shall be, recovered from him in addition to the sum ‘awarded as 
z maintenance and in addition to, and in the. same manner as, such A 


costs- and charges as may ‘be awarded | or levied by- the Court. - 


Proof ot 10. For. the ‘purposes of this Act, any document purporting ` to 
aenal bi signed ‘by. a judge | or officer of a court outside’ British Iridia shall, 
ba hoa 3 7 until the contrary: is proved, be deemed to have been’ so’ signed with- 
* Court. out proof of ‘the signature or judicial or "official character of the person, 
app: aring to Dave signed. it, and the officer, ofa ‘Court by whom a docu-' 
ment is signed shall, until the coitrary is proved, be deemed. to have 
ji "been the proper officer of the Court. to ‘sign the document. - i 
Deposition to. ~ IL. Pego koii takeni ma Court” in any feciprotatihs territory. 


De avi ehee. may, for the purposes of this Act, be received in evidence in proceed- 
Sap ee ings before “Courts of’ summary . jurisdiction urider- this. Act. 


Rule:making 14. The Governor General in “Council may: nake rules for “the” 
power - Purpose of ‘carrying”into effect the purposes of this- Act, and in, parti- 

culai may make rules for the levy cf theecosts or char ges for anything 

dotie uiider this Act and for all matters Whigh are directed or Permitted 

to be- “Prescribed. . ` - 


waa aa ACT No. XIX oF 192i : s 
; . PE Ho 


An det ‘fur ne “to” amend. the’ Land ‘Acquistion Act, 1894. 


W hereas it is AA furit to amend the Land Acquisition ` 


Act, 1894 ; It is hereby enacted as follows :— 


„i. This Act. may. be called the Land Acquisition, ETN 


“Act, 1927. ~ oe x S Waza 


2. Section ab. of ae aud Asjuibigisa Act, 1894 (hereinafter 


referred to as the said Act), shall be re-numbered 26 (1), and to the 
said section. the following, sub-section shall be added, namely :— ` 


ga (2) Every such:award shall be dend to 'be a decree and the 
- statement of the grounds of every such award a judgnient within the 


. meaning of section 2; clause (2), and section 2, clause, (9), respectively = 


eet the Code of Civil Procedure, 1908.” 


z 


© For section’ 54 ol the said; Act, the following s section “shall 


. be niece namely’: = 


~ 54, Subject to the provisions of the Code of ‘Civil FA 


1608, applicable to appeals from original decrees, and notwithstanding 
` anything to the contrary in any ‘enactment ‘for the time being in’ force, 
‘an appeal shall lie in any proceedings’ under this Act to the High 
Court from‘the award, or from any part of the award, of the Court 


and from any decree of the High Court passed on such appeal as afore-. 


said an appeal shall lie to ‘His Majesty in Council subject to the 
provisions contained in section 110 of the Code of Civil ~Procedure, 


1998,- and in: Order XLV thereof. ie . 
+ | f ; 7 
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MADRAS. ACTS, 1921. 
MADRAS ACT No. I oF 1921. 

An Act to provide. $e the salary of the Deputy-President of the 


Madras ‘Governor's Legislative Council: 
om a ¥ ¿ 


< 


Whereas by the Government of India Act provision has been mače- 
for the determination of tlie salary of -the Deputy-President ‘of the 

Governor’ ’s Legislative “Council by: Act oL the Local Legislature ; of 
It is hereby enacted: as follows : — oe 


‘This Act may be; called: ‘the Deputy President" Salary Act, 


1921. i war ye 
ia here shali be pall to the Deputy:President of thi: Madras : 


; T s Legislative C ouncil 2 salary of Rs. 5,0 000 per annum 


2 





R Aa ~ MADRAS ACT NaN or 1921. 


ca dä i to o amiend' aie Madras Distr ja Municipalities: Act, 1920,. 


=e r 


Whereas i it is E to rer futher: ane “Madras District 


` Municipalities Act,_1920 ; It is hereby. enacted: ‘as -follows :— 


1. This Act.inay be called the Madras District Municipalities 


` (Amendment) Act, 1921. 7 f 


2. The followiñg shall be inserted as sub-section (2) of section 43 

ot the Madias District Municipalities ‘Act, 1920, the present section 43 
being numbered as sub-section (1). of; that section :— - 

“(2) When. issuing under sub-section G Hee heaion 

which materialy alters the “existing divisions of a iA ste 


wards, the Local Government may direat’ that the municipal council 


be ‘dissolved and reconstructed. ” 


` 3. Tn the case of such municipal councils ‘as are “referred. to in 
section 366 (a) and which -have been constituted under the Madras 
District Municipalities -Act, 1920, before the first day of November 
1921, the term of officé of elected councillors whose terms would, by 
operation of clause (40) (i) of that section, expire on the first day of 
Ya Fa eo ` 


a 


_ MADRAS ACTS, 1921.7. $ 39 


E Roveiber 1927F, the first day of November 1922 ‘and the first, day of 
November 1923, shall notwithstanding: the provisions’ of that section 


cr of any other section of the said Act, ‘expire on the first day of s 
November 1922, the first day; of Nayember 1923, and the; agi day. at oo 


November 1924, respectively. © - : = 


du The foliowing shall be inserted | as Seabees (2): to -(5) of 
- section 368 of the Madras, District Municipalities -Act, 1920, . the. 
present secticn:368 ‘being numbered as sub-section (i) of that section — 


, “ (2)... The Locai- Government: shall in the case-of a munici- 
pality referred to in sub-section (1); make appointments and cause 
arrangements for election to be made so that.the. newly elected and 
appointed councillors mey come into office on the date when the term 
of office of the councillors appointed under sub-section (1) expires and 
‘the term of ofice of elected chairman of such municipality shall. not- 


. Amendment’ 


of section 368 
of Act V'of 
1920. . 


withstanding anything to the contrary in this Act. continue nl the i 


election of his successor. 


“(3). On or’as soon as ‘may be after die reconstitution .of- the 
. cowicil’as provided, in sub-section (2), a.meeting shall be held on a 


day and at a time fixed by the chairman, and, if not held on that day, ` 


shall be held on some subsequent day fixed by ‘the chairman 

“ “ (a) for the ascertainment by Tot (or, if-the Local Govern- 
ment so UA otherwise- than by lot) -of one-third the number of 
elective seats to be vacated at noon on the first- day of November of 
the year following that i in ‘which the ‘council i is reconstituted as provided 
in sub- section (2) and of ‘ ‘one-third more ‘such seats to be vacated at 
noon on the first day of November of the year following that in” which 
the first third of “the seats are “vacated ; the remaining elective: seats 


shall, notwithstanding any other provision ‘in this Act, be vacated only. 


at noon on ‘the -first day- of -November: of the year following that in 
which the second third of the elective stats are-vacated and the coun- 
' cillors.elected for the total-number of elective seats or- the councillors 


elected in their. places in ‘casual Facaricies shall hold office until the- 


dates, so. ascertained, on which their respective seats are: vacated ; and 


Wo CBs. for the election of a chairman by the council if this 
privilebe me been conferred Dy the Loçal Government. ` 


- Provided that, in “cases ‘where one-third the’ "number of 
elective, seats is not represented by a Whole number; the fraction’ ‘shall, 
for the pur pose of calculating the- ‘first’ and the ‘second thirds of the 
. elective seats under clause /a), be’ neglected. 


seein (4). The provisions of sub-section (3). shall, notwithstanding 


aivthing cor.tained in clause (6) of sectioù 366, apply, as far as may be, 
e 2 y a a Ue, 
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` 


_ to municipal council which were in existence under the Madras Dis; - 


trict Muricipalities: Act, 18334, but which, have not been constituted 
before the first day of November 1921, -as "provided “ in, Sec. 366 ; and 


“10. all cases of reconstitution of municipal pune other than 
those referred. to in sub-section (1). i aa 3 


28). Wheie the’ number of, elective ” seats ôn a “municipal 


council i is increased by’ a ‘notification under sub- -section (2) of section 7, 


the ascer tainment of the dats on which-each of the additional elective: | 
séats shall be ‘vacated: shall be niade.in accordance with sub-section (3), 
and the councillors elected for the additional elective seats-or the cotn- 
cillors elected ‘in their places in casual vacancies shall hold office, until 
the dates, so ascertained, on which their respective seats are: : vacated, ’ A 


MADRAS ‘ACT No. III QF 1921, 
An Act to amend ihe Madras Cattle Disease Act, 1866. 


“Whereas, it is- “expediént to amend the “Madras Cattle Disease 


Aa 


Act, 186” it ‘is hereby’ enacted as follows — +° ° 7 IA 


I. This Act may be called the Madras Cattle Disease Arend: 
ment Act, 1921. : 
oe For, sections 6 arid 1 5 of the “Madras nauk Disease Act, 1866, 


-the following shall be ‘substituted : :— 


“6. df the keeper of the hier: pound. Show be of opinion 
that the animal has any contagious or, infectious disease, he may there- 
upon require the: owner of the animal or, the person - in charge thereof 
to lace, it in the, hospital, pound: 7”... ete, Aa ee 

S 118.) lm any distrigt or. ae of a, uda in which this Act 
is in. ie ‘hospital: pound: keepers, all police officers. not below the rank 
of a sub-inspector and such other -persoris as the Magistrate of the dis- `’ 


«trict or, in the- City ‘of Madras, the Commissioner of the Corporation . 
may specialy empower, may seize . and “impound all animals suffering 


from, contagious or ‘infectious disease, - and any person who shall 
forcibly oppose such seizure, or who shall forcibly rescue” the animals 
after such seizure, - „shall. be déemed to Rave committed an offence 
punishable “under section 186 of the Indian Penal Code.” 

_, 3 “The words‘ “the Commisioner of the Corporation” shall be 
substitured jor the words ‘ the President of the Municipal: Commission ° 


ji wherever the latter c occur in the Act. an Ss 


oʻ b 1 i E p 
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MADRAS ACT No.” IV-oF ‘1921. 


- dn Act to peer Madras. Act No. 1K of 1919. -' 
Whereas it is expedient to weal ae Madras City Munizipal Act 
of 1919 ; It is hereby enacted as follows :— 


7 (1) This Act may be called the Madras City Municipal 
Amendment Act of 1921. — 

(2) lt shall come into force immediately. 

2. In rule 13 of Part Vof Schedule, IV of the said Act. the word: 
“ond” at the end of clause (a) (ii), and the whole of clause (b) 
with its proviso and explaination, shal be omited, and the-following 
explanation shall be added :— l i 


Esplanation.— The wekeni or pendency of an application 
for revision shall not YA ; zs 


(a) bar the collection, or - 


(b} operate as a stay of proceedings to enforce the payment, 
of the assessment prevailing prior to the proposed enhancement or of 
any tax levied for the first time. 


3. In rule 15 of Part V. of Schedule IV of the said Act, atter 


the word “ decision ” in clause (ii), 


insert the words “and the tax has been paid within the said 
period” and add the following explanation :— 
Explanation. —In the case of a tax leviable by half-yearly in- 


stalments the requirements of clause (ii) as-to payment of the tax 


shall be deemed to have been satisfied if the half-yearly instalment due 


under the order appealed against has been paid. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR WILLIAM AYLING, OFFICIATING CHIEF 
JUSTICE AND MR, JUSTICE ODGERS. 


. Madura etc. Devasthanam through ... Appellanis in S. A. No; 


its manager C. Kuppuswami 1815 of 1919 (Plain- 
Mudaliar appointed as manager tiffs 1 and 3 and 
vide Order dated 27-7-21. on Supplemental appt.) 
C. M.P. No. 1082 of 21 onthe , 
file of the High Court and eo ne 
others. v. , ~ 
Samia Pillai alias Muthuswami ... Respondents in S. A. No. 
Pillai and others Pa of 1919, (Defts. 1, 
2, 4, 6, 8, 10, 11, 13, 14 
of 15. mer 


Limitation Act Art, 144—Religtous Offic:—Lands attached to—Suil for 
recovery of—Dismissed office holder, continuing in possession of laintds—Siit- ‘fr 
recovery of lands by the office holder appointed in his place or wss successor— 

` Whether each successor gets a new right of suit. 

Where-a defendant was the holder of a religious office to which certain lands 
were attached and he was dismissed from the office on 5-9-1895, but: he continued 
in possession of the lands although another person was appointed to the office, a 
suit brought in 1912 by the person so appointed, to recover possession of the lands 
is barred under art, 144 of the Limitation Act. Jalandhar Thakur v. Jharula Das-1 
distinguished. Dhanushkotirayudu v. Venkayla Venkataratnam 2 followed. 

It makes no difference for the purpose ot limitation that the person who brings 
the suit is not the person so appointed to the office, but his successor, Each 
sucessor does not get a fresh right of suit for the lands when the succession opens 
out to hfm. Vidyavaruthi Thirtha v. Balusami Aiyar 3 distinguished. 

Súbraman ya Gurukal v. Ammakkanmi Ammal 4 followed. : 


Second Appeals against the decrees of the Court ‘of the 
Temporary Subordinate Judge of Madura in A. S. Nos. 42 and 





S. A, Nos. 1815 and 1816 of 1919. 17th October, 1921, 
1. (1914) I. L. R. 42 Cal. 244, 2. (1920) 38 M. L. J. 320. 
3,° (1920) J, L. R. 44 Mad. 131. 4. (1921) 14 L: W. 376. ` 


Kuppuswami 


Mudaliar 
Samia Pillai. 


Kuppuswami 
Mudaliar 


v. 
Samia Pillai 


2 THE MADRAS LAW JOURNAL’ REPORTS. [VOL, XLII. 


43 of 1918 preferred against the decrees of the Court of the 
Ist Additional District Munsif of Madura in @. S. Nos. 46 and 
47 of 1913 respectively. ° 


C. V. Ananthakrishna Awar for the appellant. After the 


- dismissal of the first defendant in 1895 he became a trespasser 


in possession of the lands and his possession of the lands for 
any length of time subsequent to the dismissal will not give 
him any right to the lands, Jalandhar Thakur v. Jharula 
Das 1, Subramanya Gurukkal v. Ammakannu Ammal 2, 

LK. V. Krishsnaswami Aiyar. That case has been considered 
and distinguished by this Court in Dhanushkotirayudu v, 
Venkayala Venkataratnam 3.] 


In any case after the death of the 2nd plaintiff who was 
appoited in 1895, the 3rd plaintiff who succeeded to the 
Maikkaval office gets a fresh right to sue for the lands and he 
will not be barred by time having run against his predecessor. 
Vidyavaruthi Thirtha v. Balusami Aiyar 4 and Muthusamiar v. 
Sri Medhanithi Samiar 5, 


LK. V. Krishnaswami Aiyar. In both Vidyavarudhi Thirtha 
v. Balusami Aiyar* and Muthuswamiar v. Sri Medhanithi 
Swamiar 5 the successor in the office had received rent from 
the lessee and therefore they were on the footing of lease gran- 
ted by the successor anda suit by the next person in office was 
therefore held to be in time.] 


K. V. Krishnaswami Aiyar for the Ist Respondent, 

C. A. Seshagiri Sastri for S. Subramania Aiyar for other 
Respondents were not called upon. 

The Court delivered the following 


Judgment :—The only question argued in this second 
appeal is one of limitation. The guit is for recovery of certain 
lands forming the manibham attached to the office of Meikka- 
valgar, The lst defendant who held this office was dismissed 


'on 5-9-95, Between that time and the date of suit he has 


remained in possession of the suit lands except certain items 
which he has sold and mortgaged to others. The suit was not 


1, (1914) 42 Cal. 244 (P. C,) 2. (1921) 14 L. W. 376. 


3. (1920) 38 M. L. J. 320. . 4. (1921) J, L, R: 44 Mad; 831. 
5, (1918) I. L. R, 38,Mad, 356. 
. 
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instituted till 1912 and the learned Subordinate Judge has held Kuppusivami 


that it was consequently karred under Art. 144 of the Limita- 
tion Act. i 

Mr. Anantakrishna Aiyar for the appellant has attacked 
this conclusion on two grounds. His first contention is that, 
as regards the items which the tst defendant, the dismissed 


Meikkavalgar retained in his possession, the suit is not time- 


barred because something more than mere enjoyment of the 
income of the lands was required to constitute adverse posses- 
sion. His reliance is on a decision of the Privy Council in 
Jalandhar Thakur v. Jharula Das 1 but that decision 
is easily distinguishable. No possession of ‘land was concerned 
in the suit, That decision related to claim not for possession 
of land but for a share of temple offerings, and it was merely 
held that adversely taking and appropriating day by daya 
share of the offerings gave no title to income claimed. That 
decision was in fact distinguished on this very ground in 
Dhanushkotirayadu v. Venkayala Venkataratnam 2 by a Bench 
of this court to which one of us was a member. We do not 
think that decision had any bearing on a case like the present, 
The appellant’s second point is this. The 2nd plaintiff 
who brought the suit died pendeute lite and the 3rd plaintiff 
who succeeded to the office was, as his successor, allowed to 
continue the litigation, Mr. Ananthakrishna Iyer contends 
that, although the 2nd plaintiff may be barred, the 3rd plaintiff 
is not, Apart from the question whether the suit can properly 
be treated as one instituted by the 3rd plaintiff, we do not think 
that even if we decided to do so that makes any difference as to 
the quesion of limitation. Subramania Gurukkal v. Ammakannu 
Ammal 3 is authority for holding that in a suit of this nature 
the 2nd plaintiff‘s successor is just as much barred by limita- 
tion as the 2nd plaintiff himstlf, Dhanuskotirayadu v. Venkayala 
Venkataratnam 2 already quoted is to the same effect. 
The appellants contend that these are no longer good law 
on this point after the pronduncement of the Privy Council in 
Sri Vidya Varuthi Thirthaswamigal v. Baluswami Ayyar +. We 
have carefully considered this judgment and we can see no 
reason for holding that it overrules or renders inapplicable the 





1. (1914) I. L. R. 42 Cal, 244. 2. (1920) 38 M. L. J. 320. 
3, (1921) 14 L. W. 376. 4. (1921) L. R. 48 I. A. 302 : 44 Mad. 831, 
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decisions quoted. The basis of their Lordships’ decision, as 
appears-at the close of their judgment, in this particular was 
that, during the life-time of the first successor of the alienor, 


“ the possession of the plaintiff in that case could not be treated 


as adverse because that alienor recognised him as a tenant and 
must be taken to have made a fresh lease to enure for the. 
life-time of himself, the then Mahant. We think in the pr esent 
case that the 3rd plaintiff is equally barred by limitation wami 
the 2nd plaintiff. 

The second appeals are dismissed with costs (one set of 
costs to be divided.) 


C. A.S. Second appeals dismissed, 


——. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM. ; 


C. Saminatha Chetty and another ... Appellants.” 
v, 
Angammal and others .... Respondents, 


Hindu Law—Mitakshara ~ Inhzritance—Stepsister’s stepson—Whether an, 
heir, 


The Stepson of a step-sister of the deceased is not his heir under the 
Mitaksbara School of Hindu Law- 


The entire case law on the subject considered and discussed, . 

Appeal from the decree of the Honourable Mr. Justice 
Kumaraswami Sastri dated the 6th January 1920, passed in the 
exercise -of the Ordinary Original Civil Jurisdiction of this 
Court in Civil Suit No. 360 of 1919, 

A. Krishnaswami Aiyar for the appellant. 


‘There is sapirida relationship. between a person and the 
step son of his step sister, because*there is sapindaship between 
him and his step sister, and between the step sister and her 
step son, (Reference was made to the Mitakshara, Vyavahar- 
adhyaya).. Next it is submitted that there is a class of heirs 
recognised by the decisions of this High Court who are not. 
technical bandhus, Kutti Ammal v. Radhakrishna 1 and 


Nallanna v. Ponnal? and Chinnammal v. Venkatachala 3 





* O. S. Appeal 23 of 1920. ji 0 19th October 1921. 


“1, (1875)8M.H C.R.S8. 2 (1890) I. L. R. M. 14 149 : 1 M. L. Ji 46 
3. (1891) I. L. R. 15 Mad. 421:2M.L J. 86. 
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.They are all females who cannot strictly speaking be band- 


hus. There.is no ratio gecidendi common to all these Madras- 
cases. In some, these heirs are spoken of, and it is submitted, 
loosely as bandhus. Kutti Ammal v, Radakrishna.! speaks of. 


' “relations” » in Girdhari Lal Roy v, The Bengal Government 2 
the Privy Council themselves refer to relations. My contention 
is that all relatives are entitled to succeed in preference to the 
Government and the Madras cases have definitely recognised 
certain female relatives as heirs, A step sister’s step.son is 


therefore entitled to inherit the estate, as a relative in competi- 


tion with the Government. 

Thirdly, a step sister’s son has been recognised as heir in 
Madras; and texts have treated a step son as equivalent to ason 
for most purposes. There are certain texts of Manu (See Ch. 
IX pl. 183) and Baudhayana which lay down that a step son is 
as good as a son and which have been relied on by comment- 
ators in three separate contexts. (1) adoption, (2) partition and 
(3) inheritance to sridhanam property. Viramitroadaya page 
361 of Setlur’s tsanslation. Smritichandrıka Ch. IV plac. 14. 

T. R. Venkatrama Sastriar for the respondents. 


The Madras cases which introduced new female heirs - 


treated them as a class of outer bandhus but still as bandhus. 
Lakshmana Ammal v. Tiruvenkadam 3. One doctrine is 
“exclude all females”, This has found acceptance in Calcutta. 
Another is Aeee them only when there is competition 
with. males”. This has evidently found acceptance to a, certain 
extent in Madras. A bandu is a bhinna gotra sapinda. No doubt 
_all commentators used it only for males. But Balambhatta 
` favoured the succession of women. The female heirs recognised 
in Madras are such that had it not been for their sex they would 
be either sagotra sapindas or bandhus using that as referring to 
males alone. In Girdharj Lal Roy v. Bengal Government 2 


and Kutti amma v. Radhakrishna 1 there is only a passing, 


“reference to “relations”. 
he main principle gf the Mitakshara Law of inheritance 
is that there should be a common ancestor, (West and Buhler 
latest edition page 114). There is no such ancestor in the 
"present cgse. 
The texts relied on for the proposition that a step son is 
equivalent to a son furnish insufficient grounds for purposes of 


1, (1876)8 M. H. C. R. 88. 2. (1868) 12M. 1. A. 467. 
> 3. (1882) I. L. R. 5 Mad.-241, 
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inheritance, In Mari v. Chinnammal | it was held that a step. 
mother is not a mother for purposes of, inheritance, This was 
followed in Seethai v, Nachiar 2. 


The rule that if a man who has more wives than one has a 
son by one of the wives, then that son is the son of all and the 
wives who have no sons of their own cannot adopt, only means 
that the son so born is competent to offer funeral oblations to 
all the mothers and not that he is the heir to all step mothers 
and vice versa. As regards partition, step mothers come in for 
shares as “ wives ” of the father, not because they are equal to 
a mother, The right of astep son to succeed to his step 
mother’s stridhanam is based on special texts ; moreover the 
Smrithi Texts relied on for the appellant have been held to be 
obsolete, 

V, Govindarajachariar for A, Krishnaswami Atyar in reply, 

The old Madras cases which introduced a new class of 
female bandhus must either be taken to have been overruled by 
the recent pronouncements of the Privy Council or can be sup- 
ported on the sole ground that the relatives of a person are en- 
titled to get his property in perferenee to the Government. 
The female heirs recognised in Madras are not tech- 
nically bandhus, (1) because there is no female link intervening 
as regards some of them e.g. son’s daughter and brother’s dau- 
ghter, (2) because the test of mutuality laid down as regards 
bandu succession by Umaid Bahadur v.Udaichand ? and approv- - 
ed of by the Privy Councilin Ramachandra v. Vinayak * as work- 
ed out by Dr. Sarvadhikari in his book on-inheritance is not 
satisfied. In the case of the son’s daughter the propositus is 
not the maternal grandfather of the claimant or of her father or 
of her mother. In the case of the brother’s daughter the pro- 
positus is not in the line of the maternal grand-father of the 
claimant or of her father or mother nor'vice versa. ` (3) The 
three classes of bandhus ‘ atma’ ‘pitru’ and ‘ matru ‘ cannot be 
added to. Ramachandra v. Vinayak. See also Vedagltala 
Mudaliar v. Subramania Mudaliaré and Adit Narayan v., 
Mahabir Prasad ê where they accept without demur Cole-' 
brooke's translation of the Mitakshara text that bandhus are of 
three classes. The Privy Council have laid downmin Adit- 





1. (1884) 1 L.R. 8 Mad. 107 (F. B.) 2. (1912) I, L. R. 37 Mad. 286. 
3. (1881) I. L. R. 6 Cal. 119 (F.B.). 4. (1914) 1. L. R 42 Cal, 384. 
5. (1921) I.L R. 44 Mad. 753 (P.C.) 6. (1920) L. R. 481. A, 86, 

e 
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narayan Singh v. Mahabir Prasad Tewari | that no pitru 
bandhus can sucgeed soslong as there isan atma bandhu and 
no matrybandhu so long as there is an atma bandhu or a pitru 
bandhu. The female heirs recognised. by the Madras cases can 
only be atma bandhus if they are bandhus at all as they are 
descended from the propositus or from his father. But it has 
been held ‘in Raja Venkata Narasimha v. Rajah Venkata 
Purushothoma Jagannatha ? that they can succeed only after all 
male bandhus. ! 

It is therefore submitted that a step sister’s step son can 
succeed before the Government as a relative which is the only 
ground on which the Madras cases can be supported. 

The Court delivered the following > - T: 

Judgments : Ramesam, J. :—The plaintiffs are the stepsons 
of the stepsister of the deceased and claim to succeed to his estate. 
Our learned brother Kumaraswami Sastri J. dismissed the suit, 
holding that plaintiffs ‘are not heirs... The plaintiffs appeal. 
The only point for decision in appeal is whether the stepson of 
a stepsister is an heir under the Hindu Law (according to 
Mitakshara) as administered in the Madras Presidency. 

Mr. A Krishnaswami Aiyar who appeared for. the appellant 
started his case by saying (1) that the stepsister is a sapinda of 
the propositus and (2) that the plaintiffs are her sapindas. But 
he did not, and rightly,—follow up these propositions by arguing 
that the plaintiffs are therefore sapindas of the propositus. 
Later on, he expressly disclaimed any intention to argue that 
the plaintiffs are Bandhus (or Bhinnagotra sapindas) of thé 
deceased. On this' portion of the case, it is only sufficient to 
observe, that, in general, sapindaship involves descent from a 
common ancestor, the only exception to this principle being the 
case of. wives of male sapindas. If A and B (males) are 
sapindas of each other, the wives of A and B are sapindas, 
This follows from the definition of ‘sapinda’ in the Achara 
Adhyaya of the Mitakshara (quoted in’ Umaid Bahadur v, 
Udai Chand, 3 Babu Lal v. Nanku Ram * Rama- 
chandra Martand. Waiker v., Vinayak Venkatesh Kothekar 5; 
Rajkumar* Sarvadhikari on Inheritance pages 601-605 ; 
and West and Bulher 4th Edn. page 114), But the sapinda 

_ 1, (1920) 40 M. L. J. 320. 2. (1908) I. L. R. 31 M. 321 


3, (1881). 1.L.R.6 Cal. 119 at 124 and 125. 4. (1894) 1.L.R. 22 Cal. 389 at 344. 
5, (1914) J, L. R. 42 Cal, 384 at p, 407, 410 (P. C.) 
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felationship of such females—except’'in ‘thé case of an: 
cestors such as mother, grand mother etc., whọ come in among 
Sagotra heirs—has ‘not served to bring them into the line of 
heirs ; so that a stepmother, (Mari v, Chinnammal 1, Seethai v. 
Nachiar *).or a great grandfather’s:great grandson’s widow 
(Balamma v: Pullayya 3,) is not -an heir under the Mitakshaga 
Law; except in Bombay (Lalubhai Bapubhai v. Mankuvar Bhai 
‘and others 4 Rachava v. Kalingappa 5, Kashibui: v. Moreshur 
Raghunath 6), generally there isno such principle of law as 
that—if A and B not descended from a common ancestor are 
each a sapinda of C, A ‘and B are sapindas of each other. 


The: arguinents of thé appellant are two-fold. A 
step mother is regarded as the equivalent of’ a mother 
(Manu IX, 183; see also Vishnu XV, 41 and Vasishtta XVII, 11) 
for various purposes (a) adoption, (b) sharing with sons 
in partition, (c) inheritance to a woman’s sfridhan. In the 
first case, the principle is that adoption is to a father pri- 

marily and only in a secondary sense to his wife, so much 
so that, except in the case of Pratigrihita . mata or the 
wife who is actually associated with the husband in the 
ceremony of adoption (Aunapurni Nachiar v. Forbes? ) 
all the wives of an adopter are regarded as adoptive mothers. 
(See Mayne S. 167). In the second case,” plural is used 
‘in the texts-‘wives’ in Mitakshara Ch. 18. 2 pl. 9 and mothers 
(matarau) in Smrithi’ Chandrika Ch. 4, S. 14 Sing Vishnu 
and inferring that ‘mother’ includes ‘step-mother’, In the 
‘third case, the right to succession to a woman’s siridhan of her 
stepson is based on special texts (e. g.) Viramitrodaya Ch. 5 
part. II S. 5. Anyhow it is clear that the argument may be 


carried too far. In the text of Brihaspati (quoted in Smrithi 
Chandrika Ch. 9 S. 3 S. 36, Vyavahara Mayukka Ch. 4 S. 10 


in Mandlik page 98 and Viramitredaya Ch. 5 Part. II S. 14) 
certain other female relatives besides step-mother are regarded 
as mothers. It'is clear that the general principle stated in 
Manu IX, 183 did not avail the stepmother to become an heir 
ee v. -Chinnammal l, Seethai v. Nachier 2) and cannot in 





1. (1884) LL. R. 8 Mad. 107 ; 2, (1912) I. L. R. 37 ‘Mad, 286 ; 
3. (1894) I.L. R. “18 Mad. 168. 4. (1876) I. L. R. 2.Bom. 388. 
5. (1892) I. L. R. 16 Bom. 716. 6. (1911) I. L R, 35 Bom. 389, 


7. (1899) I. L. R. 33 Mad. 1 (P. Ç.) 
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general be. relied on in questions of succession, Annapurni 
Nachiar Vv. Forbes 1 and Gangadhara-Bogla v. Hira Lal Bogla ?. 

The second line of argument adopted by the appellants 
may be stated as follows :—A certain number of females denied 
to be heirs outside Madras except in Bombay (and rot ‘yet 
recognised by the Privy Council even in Madras) have been held 
to be heirs by the Madras High Court. viz., Sister, (Kutii Ammal 
v. Radhakrishna Iyer 3, Lakshmanammal v. Tiruvengadam 4); 
father’s sister, (Narasimha v. Mangammal 5, Chinnammal xy, 
Venkatachala ©); Son's daughter, (Nallanna v. Ponnal 7) ; 
Daughter’s daughter, (Ramappa Udayan v. Arumugat Udayan 8, 
Raja Venkatanarasimha Appa Row v. Rajah Suraneni Venkata 
Purushothama Jagannatha Gopala Rao 9); Brother's daughter, 
‘(VenkatasubramaniaChetti v. Thayarammal 10); Sister’s daughter, 
(Sundrammal v. Rangaswami Mudaliar 1 apparentlywith some 
hesitation (See page 198). These are not bandhus (i am here 
stating only the appellant’s arguments). They cannot come in as 
‘bandhus’-for, if they do, as a/Pbandhus are divided into atma 
bandhus, Pitri bandhus and Matri bandhus who take in the 
order of enumeration (See Aditnarayana Singh v. Mahabir 
Prasad Tiwari 12) female atma bandhus should take precedence 
over. male pitri and matri bandhus and female pitri bandhus 
over male matri bandhus, whereas, according to the Madras 
High Court, these female heirs are postponed to all male 
bandhus. Therefore they come in as heirs only as relations 
after the bandhus. The plaintiffs are at least” such relations. 
Reliance is placed on Girdhari Lal Roy v. The Bengal Govern- 
ment 13 where the Right Honourable Sir James Colville 
discussing the right of the maternal uncle and quoting a passage 
from Viramitrodaya on the question, says “If this be the correct 
‘reading, it would follow that even if the exclusion of maternal 
uncle and others not mentjoned in the text relied upon by the 
Respondent from the list of Bandhus were established, they 
would still, as relations be heirs.* *”. The next succeeding 





“1. (4999) I. L. R. 23 Mad-fatp.9. 2 (1916) I. L. R: 43 Cal, 944 at 964. 
3. (1875) 8 M. H. C. R. 88.. 4. (1882) I. L. R. 5 Mad. 241. 
5, (1889) I. L. R. 13 Mad, 10. 6. (1890) I. L. R. 15 Mad. 421. 
7. (1890) I. L. R. 14 Mad. 149. 8. (1893) I. L R. 17 Mad. 182, 
9. (1908) I, L. R. 31 M. 321 at 324. 10. (1898) I. L. R. 21 M. 263; 
11. (1894) I. L. R. 18 M. 193. 12 (1920) 40 M. L. J 270-(P.C.) 


13. (1868) 12M I A, 448 at46l. ' 
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sentence of his Lordship repels thé suggestion, if any, in the 
Viramitrodaya that the maternal uncte is nqt a bandhu but a 
relation. The appellant’s Vakil also relies on Sundargmmal v, 
Rangasami Mudaliar' where it is said that sister’s daughters are 
not bandhus. In view of the other decisions above mentioned 
in all of which, such female heirs are regarded as bandhus, it 
must be admitted that the language of Sundarammal v. Ranga- 
swami Mudaliar 1 is not quite clear. All that was meant was 
they are not male bandhus. The case was so explained by 
Subramania Aiyar J. in Venkatasubramaniam Chetti v. Thayar- 
ammal *, In Lakshmana Ammal v, Tiruvengaia 3 even females 
who would be sagotra sapindas by birth—such as sister, and 
son’s daughter—are said to be only bandhus for either they pass 
away into another gotta by marriage- or are capable of-so 
passing away, Lakshmanammal v, Tiruvengada >, Incident- 
ally it may be observed that the words . ‘relations’ 
‘Kinsmen’ occuring in several of the English transla: 
tions of the Sanskrit texts Correspond to ‘Bandhu’ of 
‘Sapinda’ in the original e.g. Mitakshara Ch, II Sec. VH-1 
and the text of Apastatnba (11-14 S. 2) quoted therein, 
Lakshmanammal v. Thirtvengadant 3, Manu IX-1 187 (Banner- 
jee J’s translation in Babu Lal v. Mankuram 4i. As to the 
supposed difficulty in arranging the order of female and male 
bandhus for which reliance is placed on Aditnarayan Singh v. 
Mahabir Prasad Tewari 5 it is only sufficient to say that no case 
of female bandhus has yet cotne up before the Privy Council ; 
their Lordships’, observation in 40 M. L. J. (P. ©:) 270 were 
made with reference to male bandhus only and it is unnecessary 
now to speculate as to, whether the Privy Council will recognise 
female bandhus, and if they do, they will postpone them to all 
male bandhus or place the Atma bandhus (male and female) 
before the pitri bandhus and similarly for pitri and ‘matri 
bandhus. In this connection, it must be remembered that 
Yagnavalkya’s text Ch. Il S. 135—136 (Mandlik p. 220) men- 
tions only bandhus between ‘ gotrgjas’ aiid ‘ pupil,’ y The 
Mitakshara in commenting on this, does not purport to add any 
new class (Ch. II Sections viand vii), When Mr, Mayne 





1. (1894) I. L. R. 18 Mad. 193 at p. 198. 2. (1898) I. L. R 21 Mad. 263 at p. 267.. ` 
3. (1882) I, L. R. 5 Mad. 241 (at p. 248). 4. (1894) I. L. R) 22 Cal. 339. 
8, (1921) 40 M. L J. 270 (P. C.) 
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questioned the correctness of the Madras High Court's decision 
in Kutti ammal v. Radhakrishna Iyer | on the ground that the 
High Court, by that decision, added a new class of heirs, the 
High Court’s reply in Lakshmana Ammal v. Tiruvengadu ? was 
that they did not but that they were construing the word ‘Bandhu’ 
in Mitaksharai(Sec. VI) as not confined to males, All the deci- 
sions (above enumerated proceed on-this ground. The learned 
vakil for the appellants admitted before us that there is no case 
of a person who is not a sapinda (apart from pupil and teacher) 
being allowed to succeed as an heir. Mitakshara Ch. II Sec. 3 
PI. 4 and Lakshmanammal v. Thiruvengada ® show that pro- 
pinquity of blood is still all important. I have therefore no 
hesitation in holding that the appellant is not an heir, The 
appeal fails and is dismissed with costs (proportionate to the 
respective interests of the respondents.) , 
Spencer, J:—1 am completely in accord with what my 
learned brother has said. There is manifestly no consanguinity 
between a man and his Step sister’s step son and there is no 
authority for holding that the latter is a bandhu, Therel is no 
class of relations coming in after the -lines “of gotraja sapindas 
and bandhus are exhausted. Colebrooke’s translation of the 
word “adi” occurring in the Mitakshara “as well as other 
relations” isa loose translation. It may be more correctly 
rendered as “the like” are “etc,’. In Lakshmanammal v. 
Thiruvengada * the suggestion that Kutti Ammal, v. Radha- 


krishna Iyer 1 was an authority for the existence of a: class - 


of heirs who being relations; are neither gotrajas]nor bandhus 
was negatived by Sir Charles Turner C. J. and Kindersley J. 
The appeal is dismissed with costs, proportionate to respond- 


ents’. respective interests. 
C. A. S. Appeal dismissed. 


e Se ` 
1. (1825) 8 M’ H. C. R. 88. 2. (1682) 1. L. R. 5 Maa. 241, 
3. (1882) I. L. K. 5 Mad. 241 at page 247. 
4. 1. L. R. 5 Mad. 241 at 246, 247, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 
RAMESAM, 
Palaniappa Chetty .. Petitioner (2nd Rashonden? in 
Appeal No, 98 of 1919, on 
the file of the High Court 
“ows, ; 2nd defendant). 
Subramania Chetty through ... Respondents. 
his authorised agent Karup- 
pan. Chetty alias Soma- Appellants and Respondents, 
sundaram Chetty and others... .1 and 3 in do) 1st deft, 
Plaintif and 3rd deft, \ 
Exparie Decree—Setting aside—Jurtsdiction—Limitatton—Decree ex parte 


against one defendant confirmed on appeal by another—A pplication to Appellate 
Court to sel aside ex-parte decrce--Maintainability—Limitation Act—Art 164. 


. An application to set aside a decree passed ex parte against A and confirmed 
in his presence on an appeal preferred by B another defendant. does not lie in the 
appellate court but ought to be filed in the first, court. : 


Where the decree of the first court was passed on 8-2-1919 and the pplication 
to set it aside was made only in 1921, keld further tbat the application was barred. 


Petitior praying that in the circumstances stated. in the 
affidavits of S. R. M. K. R. Moothiah Chetty, of A. K. R. P. L 
Palaniappa Chetty and of N. A. R. Arunachalam Chetty filed 
therewith the High Court will be pleased to issue an order 
directing inter alia that the exparte decree passed against the 
petitioner herein by the court of the Temporary Subordinate 
Judge of Sivaganga on 8th February 1919 for about 
Rs, 17323-15-0 with further’ interest and costs aggregating to 
Rs. 1256-4-0 and now confirmed in the above Appeal No. 90 of 
1919 preferred by Subramaniam ‘Chetty, the 1st Respondent 
herein, be set aside and ‘directing the above O. S. No. 95 of 
1916, on the file of the court of the Temporary Subordinate 
Judge of Sivaganga be tried and disposed of'on the ‘merits in 
the usual course according to law; 

K. Ramachandran land K. S. Lakshmana Iyer, for | Peti- 
tioners. 


C. V. Ananta Krishna lies amd C. S, Venkatachariar, for 
Respondents. 


The Court delivered the following. à 
Judgments :—Oldfield J:—1 agree with the Judgment, 
which: my learned brother is about to: deliver and. have 


‘nothing to add to it. 





C. M. P, No. 1202 of 1921. 12th Aug. 192]. 


PARTIJ THE MADRAS ‘LAW JOURNAL REPORTS. 13 


. Ramesam J :—The Original Suit (O. S, 95'of 1916) out of 
which the present petition arises was filed against ‘ three 
defendapts, The 2nd and 3rd defendants not having appea- 
red in the suit,the decree which was passed against all the 
-defendants was an ex parte decree, so far as the 2nd and 3rd 
were concerned, The Ist defendant filed an appeal to this 


High Court in which he impleaded the 2nd and 3rd defen- © 


dants as respondents, While the appeal was pending, the, 2nd 
defendant applied in this court (Ç, M, P, No, 1152 of 1920), * 
to set aside the ex parte decree‘ The petition was consi- 
dered along with the appeal and was dismissed by Wallis C, J, 
and my learned . brother, Their Lordships were of opinion 
that, during the pendency of an appeal, an application to set 
aside the ex parte decree of the first court does not lie in the 
appellate court but ought to be filed in the first court, ji 


Now that the ‚appeal is disposed of, the 2nd defendant 
renews his application, The plaintiff objects on two. grounds 
(a) that the application does not he here, and (b) that it is 
barred by limitation. . (a) Taking the first, point, the several 
possible cases that may arise may be considered: in order — 
(1) When the defendant who did not appear in the first court is 
not impleaded in appeal. Obviously this is a case where the 
appellate court has no. jurisdiction to deal with an application 
— to set aside the ex parte decree : (Vide Ramachandra Mallayax. 

Navasaya: Hegade} Indu Miya v. Darbakst Bhaniya ? and 
‘Hed lot v. Karan 3 When he is made a party to the appeal and 
the application is made -while the appeal is pending. In 
this case too the first court seems to. me the- proper .court 
in which: the application -has to be made. iI -.agree 
with .the reasoning of Wallis, C: J. and my learned 
brother in the -order already - referred to." Of the : cases 
now .mentioned by the petitioner Sadayakonan v. Annamalai 
Udyan £. and Ramachandra -Mallaye v, Narasaya4 were not 
then, cited‘and Mathura Prasad v. Ram~ Charan .Lai >. was 
cited and considered. eI am unable to agree wiih the two 
former decisions, The decisions in Kunued ‘Nath’ Roy Chou- 
dhury vi Jotindra Nath Chowdhury $ (cited in the former order 





* Reported in 41 M. L. J. 90. 


3. (1917) 7 L. W. 10. 2 (1911) UCL J.42 . 
3. (1912) 15 C. L. J. 241. - 4, (1915) 2 L. W. 529. 
Lë (1915) L L. R. 87 All. 208. 6. (1911) L.R. 38 Cal. 39t, 
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and Sarat Chandra Dhar v. Damodar Manna | affirmed: in 
L, P. A, in Damodar Manna v, Sayat Chandra Dhar 2 also 
support this view. (3) Where he is made’a party to the 
appeal but the application is filed. after the fppeal is 
disposed of, Even in such a case, the language of 


Order IX R, 13 would point to the first court as: the proper 
court for making the application—a_ consideration adverted to, 
but to which, I think with due deference, sufficient weight has 
not been given Sadaya Konan v, Annamalai Udayan3, The 
weight of the decisions in Sankara Bhatta v, Subbaraya 
Bhatta * and Dhorai Sardar v, Tarak Nath Choudhury 5 has 
been considerably weakened by the criticism of the former in 
the prior order by Wallis, C. J, and my learned brother, We 
must remember that in the discussion: of this question, it must 
be assumed that the defendant who was absent in the first court 
appeared in the appellate court for if he was absent in the 
appellate court also, (O, XLI R, 17 (2) an application to set 
aside the appellate’ex parte decree would lie under O, XLI R, ° 
21 and Art, 169 (not Art 164) of the. Limitation Act would 
apply, On ‘this assumption, it is difficult to describe the 
appellate decree as an ex parte decree of the appellate court 
except by a straining of language which is not justified ; and if 
it can be so described, the petitioner would have a second. period 
of limitation under Art 164 starting from the appellate decree- ` 
an anamalous result which could hardly have been intended 
by the legislature, lt may be urged by the petitioner that, it is 
equally anamolous if the first court has jurisdiction. to set aside 


‘an ex parte decree after it is affirmed by the appéllate court, - 


But, in reply to this apparent anomaly, I would urge two con- 
siderations (1) an application after the disposal of the appeal, to 

set aside the ex parte decree of the Ist court can hardly be 
in time and can arise very rarely. The legislature might well 
have been content not to anticipate and provide for a case 
which is most unlikely, (2) In such cases, the Proper course of 
of the applicant would be not to wait till the disposal qf the. 
appeal but to get an adjournment gf hearing of the appeal 
toenable him to apply before the first court to set aside 
the exparte decree. Such on application for adjournment 
might well be granted if he is ‘in time (which is not the case 





1. (1909) 12 C. W, N. 885. Z. (1909) 13 C. W. N. 846. 
3, (1915) 2 L. W. 529. 4. (1907) I.L.R. 30 Mad. 535, 


5. (1910) 12 C. L. J. 56. 
. 
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with the former petition, C. M. P. No. 1152 of 1920). These 
remarks lead me to the next point viz., limitation. 

The. present petition is clearly barred by limitation. No 
doubt, under O. 9 R. 13 (2) (as amended by the Madras High 
Court) we have power to excuse the delay: But even the former 
petition filed during the pendency. of: the appeal was out of 
time. The petitioner failed to apply in time in any court and 
no justification has been attempted before us for such failure. 
The petition is therefore clearly barred. and is dismissed with 


the costs of the plaintiff. 
A.S. V. Petition dismissed, 


_ PRIVY COUNCIL, 

‘PRESENT :—LORD BUCKMASTER, LORD DUNEDIN, LORD 
SHAW, SIR JOHN EDGE AND Mr, AMEER ALI, 

On appeal from the High Court at Allahabad, 


Sukhi , 4 ses 
: v. ; 
Ghulam Safdar Khan ... Respondents, 
Givil Procedure Code (V of 1908) O. 34, Rr. 3 and 5—Morigage—Prior and 
subsequent --Sutt on prior mortgage without impleading puisne morigagee— 
Exécudion sálè—ŘRights of purchaser—Prior mortgage if can be used asa shield 
—Tiansfer of Property Act Ss. 88 and 89. à 
Where a prior mortgagee obtains a deerez for sale on his mortgage without 
impleading a puisne mortgagee as a party to the suit and brings the properties to 
sale in execution, the rig its of the puisne mortgagee tô enforce his secttity are 
nót affected thereby. If, however, the puisue mortgagee brings a suit on his own 
mortgage the auction purchaser in execution of the prior mortgage decree can use 
the prior mortgage right as a shield and claim payment ofthe amount due under 
the prior mortgage decree as a condition o' a decree for sale'in favour ‘of the 


Appellant. 


puisne mortgagee. 

The law as la'd down by O. 34, Rr. 3 and 5 of the C.P. Code, 1908 differs 
from the corresponding provisions of S, 89 of the Transfer of Property Act and a 
final decree on a mortgage under O. 34, of the C. P. Code, 1908 does ñot extin- 
gúish thé mortgage security. Het Ram*v. Shadi Rami (1) distinguisbed. 

Appeal (No, 167 of 1919) fiom a judgment and decree of 
the High Court (January 16, 1917) varying a dectee of the Sub- 
ordinate Judge at Agra (February 23, 1915,) N 

Narasimham for the appellant.. 

Kenworthy Brown for respondents 1, 2 and 3, 

The judgment of their Lordships was delivered (April, 19.) 
by Lord Dunedin :—This is a suit by a mortgagee, Musammat 


1, (1918) I. L. R, 40 All, 407. 
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Sukhi, to sell‘a property called tee ‘The facts out of which 
the suit arises are as follows, . . . ; 

Nand Ram.‘and others, the owners of “the. property in 
question and of other properties, executed on January 3, 1874, 
and June 10, 1875, two simple mortgages in favour .of Kirpa 
Ram, now deceased, the husband of the plaintiff, Subsequently, 
on January 15, 1883, they executed another mortgage of . the 
property in question alone by way of conditional sale-in favour 
of ‘the first respondent, Ghulam Safdar Khan and another 
person whom the second and third respondents now represent, 


- These mortgages were all duly registered, In 1886, Kirpa 


Ram, the mortgagee, raised an action for payment and sale, but 
he omitted to implead the holders of the mortgage of 1883, 
In that suit he obtained a decree for sale. The property 
was sold and Kirpa Ram himself purchased at the judicial 
sale. Kirpa Ram died leaving a will dated in 1895 in favour of 
his, widow, the plaintiff. She obtained probate in 1898, She 
thereafter made a gift of the properties to which she had 
succeeded, including the property in question, to Jag Ram and 
Net Ram, her nephews. They at the same time covenanted 
to pay her Rs. 1200 a year for maintenance, and in security of 
this obligation they hypothecated the properties, including the 
property in question, by way of mortgage. The mortgage was 
dated October 14, 1902, and was duly registered. 

_ In 1910 the respondents, the mortgagees in the mortgage 
of 1883, brought a suit.on their mortgage against Jag Ram and 


` Net Ram, but omitted to implead the plaintif. Jag Ram and 


Net Ram put forward the mortgages of 1874 and 1875 asa 
shield and accordingly the- respondents had to pay into the 
Court the sum of Rs. 2954. Having so done and Jag Ram and 
Net Ram not choosing to redeem the respondents were 
adjudged owners of the property.e This was aas settled in 
1913. 


In 1914 the plaintif oe the MA suit in respegt ‘of her 
mortgage, the sums due under the agreement to pay maintenance 
amounting to over Rs. 1,00,000, ‘It was not defended by Jag Ram 
and Net Ram, but appearance was made for the respondents who 
held the property in virtue of the decree they had obtained in 
1913,-upon their mortgage of 1853. The Subordinate Judge 





P. C. No, 167 of 1919. - ; . 19th April 1921. 
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decreed the suit, but on condition that the plaintiff repaid to 
the respondents the sum ef Rs. 2954 which they had paid to 
the first mortgagees. On appeal the High Court altered this 
by adding the condition.that the plaintiff should also pay the 
sum of Rs. 8649-13-7, being the sum found due to the respon- 
dents in the suit of the mortgage of 1883, in respect of which 
they were given the foreclosure decree of the property. Appeal 
has now been taken to His Majesty in Council. 

The appellant’s counsel relied entirely on the case of Het 
Ram v. Shadi Lal 1, In that case a property, had been twice 
mortgaged by way of simple mortgage, once in 1880, and again 
in 1881. Het Ram purchased the property from the mortgagee in 
1883, In 1885 the mortgagee of 1880 obtained against the 
mortgagor and Het Ram a decreelabsolute for sale under S. 89 
of the Transfer of Property Act, 1882. He did not implead the 
mortgagee under the mortgage of 1881. He took no further steps 
under the decree and the property was not brought. to sale, 
He died, -and was succeeded to by Het Ram as his heir, In 
1910 the mortgagee under the mortgage of 1881 instituted the 
suit. It was held that Het Ram could not set up the mortgage 
of 1880 as a shield, because the decree of 1885 was (1) barred 
by limitation, (2) inoperative as against the plaintiff who had 
not been made a party to the suit and because the mort- 
gage itself was gone, because of the terms of S. 89 of the 
Transfer of Property Act, 1882. The appellant urged that the 
same result followed in this case. The mortgagor of 1883, 
having omittéd to implead the appellant, she was not bound by 
the decree. The mortgage of 1883 was no longer available, 
because it was merged in the decree. l 

The respendents on the other hand relied on the. case of 
Matru Mal v. Durga Kunwar ?. In that case a property had 
also been the subject of two mortgages of 1372 and 1879 res- 
pectively. The mortgagee of 1872 obtained in 1884 a decree 
for gale under the same S. 89 of the Transfer of" Property Act, 
1882, but omitted to ımplead the second mortgagee. A lady 
who was an assignee of the second mortgage raised suit in 
1909. The owner resisted the decree unless he was paid 
the: whole amount due under the first mortgage With interest 
calculated at the rate stipulated therein. The plaintiff offered 
to pay the amount under the decree of 1884, but refused to pay 


lre (1918) L. R.451.A 130. ` 2. (1919) L R. 47 1. A. 71, 
R—3 
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P. C. the amount of the mortgage so calculated. The Subordinate 
Sukhi Judge gave effect to the conditioneof the owner, The High 
Ghulam ~ COurt altered the decree and gave effect to the offer of the 

Safdar Khan, plaintiff. The owner then appealed. The Board adhered to 
the judgment of the High Court. 

It will be noticed that the plaintiff there offered to pay the 
sum in decree of 1884. Het Ram's case} had not at the date 
of the High Court judgment been decided, and it does not 
appear to have suggested itself to the plaintiff that she could 
argue that the effect of S, 89 was to: destory the mortgage of 
1872 and prevent its ever being set up again, The headnote of 
that case, however, bears that it was held that the condition 
‘upon which the second mortgagee was entitled to a sale decree 
was the payment-to the decree holder of the amount due under 
the decree in respect of the first mortgage. If this were really 
so, it would be necessary to consider how far such a pronounce- 
ment could stand beside the decision in Het Ram's case, |! in 
their Lordships* view it is not necessary to consider that ques- 
tion, The decision in Het Ram’s case | is based on two points, 

; which are, it must be admitted, alternative and not cumulative : 
(1) that the decree was useless in respect of limitation and (2) 
that the second mortgagee had not been impleaded. Although 
the first point has no application to this case, the second has, 
But the second proposition which was absolutely necessary for 
the judgment was that the mortgage was gone for ever so soon 
as the decree of sale was obtained ; and that was based on the f 
express words of S. t9 of the Transfer of Property Act, 1882, 
which ends after providing for the decree “and thereafter the 
defendants’ right to redeem and the security shall both be extin- 
guished.“ . Now the group of sections 85 to 90 inclusive, of the 
Transfer of Property Act, 1882,. were repealed by the Code of 
Civil Procedure, 1908, and were replaced by the rules under 
Order XXXIV. In these rules the words above quoted are omit- 
ted in the rule which correponds to S, 89. They do not, éccur 
in either the foreclosure section ef the Act of 1882 or the 
corresponding rule of Order XXXIV., which are limited to 
providing for the extinction of the debt, r 

The difficulty which had arisen as to these rii in several 
cases, ¢, §,, Vanmikalinga Mudali v, Chidambara Chetty 2, 





1. (1918) L. R.4511. A. 130 2, (1905) I. L. R. 29 Mad. 37, 
$ í a 
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which case it may be mentioned does not seem to have been 
brought to the notice of the Board in Het Ram’s Case-there- 
fore no longer arises, The decree in this case was in 1910, and 
was, therefore, under the Code of Civil Procedure Rules and 
not under section of the Transfer of Property Act, 1882. 


; Now the words being gone their Lordships feel no difficulty 
in holding that the law remains as it certainly’ was before the 
Transfer of Property Act, 18)2—namely, that an owner of a 
property who is in the rights of a first mortgagee and of the 
original mortgagor as acquired at a sale under the first mort- 
gage is entitled at the suit of a subsequent mortgagee who is 
not bound by the sale or the decree on which it proceeded, to 
set up the first mortgage as a shield. From this it follows that 
the omission by the respondent Ghulam- Safdar Khan to make 
the plaintiff a party to the suit instituted by him to execute his 
mortgage of 1883 does not prevent him from setting up that 
mortgage in cases where he would have been so entitled before 
the Act of 1882 ; and the present dispute is within the benefit 
ef this ruling. 


But then there is the question of the position due to the 
original mortgagees of Rs. 2924, and unfortunately this seems 
not to have been very ¢arefully considered in the judgment 
below. The Subordinate Judge held that the defendants were 
entitled to set up this as a shield, because the defendants had 
paid this sum to the original first mortgagees as a condition of 
getting the property ; and that as the plaintitf’s title flowed 
from the first mortgagees, she could have no higher right than 
the first mortgagees, and must be bound by anything done by 
them. The High Court seemed to think that the same argu- 
ments that applied to the mortgage of 1883 also applied to the 
earlier mortgages. 

The situation, however,” must be loked at more closely 
than this, The general principle is stated rightly by the High 
Court.” It is this : “The plaintiff is a puisne mortgagee seeking 
to enforce her mortgage, the prior mortgagee in his suit having 
failed to make her a party. It is the duty of the Court to give 
the plaintiff the opportunity of occupying the position which 
she would have occupied if she had been a party to the former 

‘uit. Now the original mortgagee having bought the estate at 
ne sale in the suit was the owner of both the mortgage and 
e 
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the equity of redemption merged in one by. the decree of the 
Court. He was succeeded by his wjdow and she made the 
gift to Jag Bam and Net Ram, When they ih turn mortgaged ` 
to the widow, the present plaintiff, they mortgaged both the 
original mortgage and the equity of redemption merged as 
aforesaid. When in the suit of the present defendants on the 
mortgage of 1883, Jag Ram and Net Ram, so to speak, revived 
the original mortgage as a shield, they revived something which 
in a question with the widow they had mortgaged. Whether 
the decision of the Court that the sum in the prior mortgages 
should be made a condition of the decree in the suit was right 
or wrong—for if Het Ram's case had been decided it would 
have been wrong, the sale having taken place in 1886—is 
immaterial, for the present defendants acquiesced in and 
paid under the judgment. If the widow had been made a party 
to the suit, as she ought to have been, she would have been 
entitled in right of .her mortgage to have been put in posses- 
sion of the amount which was being put forward as a shield by 
Jag Ram and Net Ram against the then plaintiffs and the pre- 
sent respondents. She was not made a party, and the result 
was that owing to the laches of the present defendants Jag Ram 
and Net Ram were allowed to carry off in money the part of 
the estate represented by the value of the first’ mortgage which 
they had really impiedged by their mortgage to the widow, It 
follows that to carry out the general principle expressed above, 
the widow must not be deprived of the rights which had she 
been called she could have made good. ` ; 


The result must be that unless the respondents pay the 
plaintiff Rs, 2925 with interest thereon at 6 per cent from 
December 3, 1914, the plaintiff must get her decree for sale 
of so much-of the estate as will realize that sum. If, however 
the respondents pay that sum or the said sum is realized by sale 
of part of the estate, then the plaintiff can only have decree and 
sale of the rest of the estate on condition that she pay te the 
respondents Rs. 8649-13-7, being the sum in the decree of 1883 
as brought out by the High Court. The respondents will have 
a right to recover from Net Ram and Jag Ram the sum wrongly 
carried off by them in fraud of their own mortgage to the pre- 
sent plaintiff, but the right cannot be given effect to'in this suit, 

Neither party should have any costs in the Courts below, 
and any costs paid on order of the Courts below should Be 
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returned ; the appellants will have the costs of the appeal to 
His Majesty in Council. 

Their Lordships will humbly advise His Majesty accor- 
dingly. 

Solicitor for appellant : H. S. L. Polak. 

Solicitor for respondents 1, 2, 3 : Douglas Grant. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—SIR WILLIAM AYLING, OFFICIATING CHIEF 
JUSTICE, i 


[On a difference of opinion between Mr, Justice Oldfield 
and Mr, Justice Krishnan. ] 


Komaran and a ` ji 
Govindaswamy f Petitioners (Accused), 


Indian Railways Act, Ss, 42 (2), 47 (1) and 109 (1)— Reservation of a com part- 
ment for Europeans and Anglo-Indians—Legality of—“another passenger’ in 
S. 109 (1) meaning of—Such a reservation, whether showing unduc preference 
within the meanining of S. 42 (2)—Object of the rule making power under S. 47 (1) 
—Traffic Working. Orders, scope and binding nature of—Traffic Working 
Order. Rule 172 (a). 

It is lawful for a Railway Company to reserve a compartment by its train [or 
the useof Eurepeans and Anglo-Indians only. 

The accused entered and persisted in remaining ia a third class compartment 
to which a card had been attached purporting, over the initials of the senior 
ticket examiner, to reserve it for Europeans and Anglo-Indians, Held per the 
Officiating Chief Justice and Oldfield, J. Krishnan, J. dissenting, that the accused 
had committed an offence punishable under S. 109 (1) of the Indian Railways Act, 

Per The Officiating Chief Justice and Oldfield, J.—The term ‘passenger’ “in 
the expression ‘another passenger’ in S. 109 (1) is not restricted to a person who 
-actually enters a Railway carriage for the putpose of-travelling but also includes 
possible passengers who may join at any later station. 

The object and the result of making rules under S. 47 (1) of the Act with the 
sanction of the Governor General in Council are only to make their breach an 
offence punishable by the Courts. 

The Traffic Working Orders are not general rules published under S, 47 of the 
Act. They are not available to the public and inno way resemble a power of 
attorney from which the Station-master’s authority is derived ; they form merely a 
domestic code which every organisation must formulate for the guidance of its 
employees. 

The reservation of acobisdaitoh for Anglo Tndiars' or any class of passengers 
is not an undue or unreasonable preference in favour of a particular description 
of traffic within the meaning of S. 42 (2) cf the Act. 

Per The Officiating Chief Justice,—There is nothing in any of-the rules of the 
Traffic Working Orders to indicate that a compartment can only be legally reserv- 
ed by ‘a label or notice signed or initialled by the Station-master. The direction 
jn rule 172 (a) to the effect that a Station-master should label the carriage or com- 

s partment does not imply that be must do so with his own bands or sign the label, 
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Per Krishnan, J].—The third class compartment in the case was not reserved | 
for Europeans and Anglo Indians, as the label that was in the carriage door was 
not the usually printed label signed or initialled by*the Statiog-master under rule 
172 (a) of the Traffic Working Orders. The ‘Station-master has to observe the 
formalities required by the rules before he can properly reserve a compartment as 
his authority to do so is given to him by the Railway administration subject ` to the 
rules. 

Tne expression “Trafic” in S 42 (2) is not restricted to conveyance of animals 
and goods and the fixing of charges therefor. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional 1st Class Magistrate of 
Coimbatore in Criminal Appeals Nos, 44 and 45 of 1920 pre- 
ferred against the judgment of the Court of the Teluq 2nd 
Class Magistrate of Avanashi in Calendar Case No, 155 of 1920. 

S. Srinivasa Hayangor and A. C. Sampath Aiyangar for 
the Petitioners. 

V. L, Ethiraj for fhe Public Prosecutor. 

The Court (Oldfield, and Krishnan, JJ.) made the following 

Order :—Oldfield, J.—We are asked to interfere in revision 
with the conviction of accused of an offence punishable under 
S. 109 (1) of Act IX of 1890 and their sentences, each to pay 
a fine of Rs. 5-0-0 or in default to suffer one week’s simple 
imprisonment. 3 

‘There was some dispute as to the facts in the Lower 
Courts ; but I take them as found, to be that on 2nd May 1920 
accused passengers at Mettupalayam Station by the Madras 
Mail train, entered and persisted in remaining in a third class 
compartment, to which a card had been attached, purporting 
over the initials only of the Senior Ticket Examiner to reserve 
it for Europeans and Anglo-Indians. The questions argued 
before us are whether (1) the attaching of such a card could 
effect a reservation at all, (2) whether a reservation for 
Europeans and Anglo-Indians is, jn ‘the words of.S, 109 (1), 
a reservation for the use of another passenger, (3) whether a 
reservation for those classes is with reference to S. 42 (2) 
within the powers of the Railway ang can be recognised by a 
Criminal Court. 

The second of these questions raises the general point of 
construction, whether the reference in the section to reserva- 
tion for another passenger covers reservation for a class. It. 
cannot in my opinion be answered by direct reference to any 
portion. of the Act, since there is no definition of the term 


š 2 
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‘passenger’ and it ıs not possible to define.it, as we are asked 
to do, .with reference to S, 68, as “a person who actually enters 
a railway carriage for the purpose of travelling,” in view of 
its wider use in other Sections, of which S. 51 (e) with its 
mention of “means of transport which may be required for the 
convenience’ of passengers carried or to be carried ” is the 
. clearest. Nor, with all respect, is it sufficient to rely on S. 23, 
General Clauses Act (X of 1897), and the principle that the 
singular includes the plural or on -the analogy of reservation 
for a regiment or theatrical company referred to by Walsh, J, 
in Emperor v. . Brijbasi Lal 1, For in such cases. the reservation 
would, it is to be supposed, have been made in consequence of 
an application, on which the number and identity of the pas- 
sengers would have been, at least approximately, ascertained, 
But that will not be the case as regards the class of Europeans 
or Anglo-Indian passengers, until they take their tickets or at 
least intimate their intention to travel ; and it is significant that, 
as the Trafic Working Orders of the Railway produced by the 
Public Prosecutor show, reservation for the class now in ques- 
tion has to be made at the starting station of all long distance 
main line trains, whether or no passengers of that class are 
there, to provide for the contingency of their travélling from 
later stations. In the present case there is in fact the evidence 
of Prosecution Witness 1, the Station-master, that) seven or 
eight Anglo-Indians were in the compartment, when accused 
tried to enter ; and, as there were in the present case actual 
passengers to beneat by the reservation, it may on that ground 
be held to be of the kind contemplated by .S. 109. We have 
however, been asked to deal with the case on the general con- 
siderations ; and we have then to decide whether the reserva- 
tion referred to in that section is one for an actual passenger or 
passengers or includes resefvation for possiblelpassengers also. 
No relevant authority relating either to railways or to 
genérgl canons of interpretation has been cited ;ı and here, as 
in connection .with the next branch of the defence argument, 
the decision must be based on the policy of thé statutes as a 
whole as well as the terms of the particular provision under 
construction, The Railways Act, as its preamble states is 
intended to consolidate, amend and add to the law relating to 
railways. put there are, and, in view of the complexity 
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Komaran of modern railway working, must be many things usu- 


are ally and properly done by a rdilway, «for which no 
swami, explicit legal provision is made. There is for instance 


no such provision for the maintenance of waiting rooms 
or refreshment rooms or, what is material for. the pre- 
sent purpose, for any reservation of accommodation gn 
trains, except in cases in which it is compulsory, for females 
under S. 64 or infected persons under S. 71 (3). It is true 
that under S. 47 (1). (b) the railway company is to make 
general rules consistent with the Act for providing for the 
accommodation and convenience of passengers, which under 
clause (3) of the section shall take effect, if the sanction for 
them of the Governor-General -in Council is obtained. . But 
the object and result of making rules with such sanction is 
only to make their breach an offence punishable by the Courts, 
It is not obligatory to obtain that sanction, if the railway sees 
its way.to enforce the rule without it or a penalty is provided 
incidentally in some other portion of the- Act; and- the 
existence of such unsanctioned rules is recognised explicitly in 
in S. 101 (b) ; see also Emperor v. Weir 1, The considerations 
arising in connection with -S. 42 (2)-will be dealt with later ;” 
but, apart from them, the company has, in the words of Lord 
Halsbury in Perth General Station Committee v. Ross 2 “an 
absolute right to regulate its own traffic in its own way, its 
_ own interest being the best sacurity that its strict legal right. to 
do so will not be abused”. Generally then it is legitimate for 
it to exercise the power, its possession of which is recognised 
in S. 109, to reserve accommodation in accordance. with its 
own view, whether of the prospect of direct and immediate ' 
profit or of.the wider considerations originating in its desire to 
secure the general comfort of the public ; and in making a 
reservation for a class it must be supposed to have acted, as it 
is entitled to do, on one or other of these motives. 

Reservation for a class, such as in question in the pyésent 
case, being legitimate, the only question is whether it can be 
enforced by ‘the special procedure provided in S. 109 or 
whether resort must be had to the more ‘cumbrous ` 
methods afforded by the general law, a prosecution for criminal © 
trespass or a suit for an injunction. And here the conclusion in” 


favour of the legitimacy of reservations for a class is material, - 
L 8.01% = - 0002. (1897) A. C. 4479, 


sOldfield, J. 
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For, as they are legitimate, there is no reason. why . the special 


remedy afforded by S. 109.should not be regarded as available: 


to enforce them equally with others, ihe mischief, the infringe- 
ment of the company’s right to control its passenger traffic in 
its own way, being in all cases of reservation the same. In 
these circumstances, the conclusion must be that. reservations 
for possible and actual passengers are equally contemplated. by 
S..109 and that. the compartment entered by accused in this 
case was.reserved.for another passenger within the meaag of 
that section, ‘ 

The' right of a Railway Company to regulate its own traffic 
in its own way is again material in connection with the question 
whether that compartment had in fact been reserved at all. For 
the argument on accused’s behalf is that it had not, inasmuch 
as under'the Company’s: Traffic Working Orders Nos. 58 (a) 
and 172 (a) reservation can be made only by affixure of a card 
signed by the Station Master, as though a ‘Station Master had 
no powers to control traffic in his-station tindependently of the 
existence of a rule and only a reservation made in strict com- 
pliance with those Orders need be recognised by the public: 
But, as the Station Master deposed, the Orders are not available 
to the public, and they are not -general rules, published under 
S.°47, to which clause (6) of that section applies. They. there- 
fore’ in'no way resemble a!power of attorney, from which the 
Station Master's authority to deal with the public in this, or any 
other matter. is derived, but are merelyithe' domestic code, 
which every organization, as large as the South Indian Rail- 
way, must formulate for the guidance of its employees. The 
company may and doubtless does insist’ on adherence . to 
them: and. in the matter now .in question such adherence 
would'-sécure a reasonable and convenient notice to’, the 
public of the fact of reservation. But they do not, pro- 
vide ‘the ‘only or an obligatory way of giving such notice, ; 
and, when, as in the present case, it can be shown to, have 
in fact- been „given and the, reservation to have been effected 
by another method, there is no reason why. the result of. the 
adoption ofthat method should be disregarded. For the facts 
found are that, when. accused-had entered, the compartment in 
defiance of the card initialled.by the Senior Ticket Inspector 
purporting to reserve it; the Station Master. told, them that it 
was reserved and askedithem to go elsewhere.” So far as the 
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right to reasonable notice of the reservation is’ concerned, . the 
accused. cannot find fault with this procedure, since they: had 
clear notice from an authority, whose. competence in -the «nat: 
ter’is beyond-dispute; and, so far as the validity of: the reserva- 


‘tion .thus effected ` is concerned, it: is useless to consider 


whether the facts are within:the principle of ‘ratification as laid 
down in Keighley Maxsted and Co. v. Durant | where the. clears 
er ground of decision is available, that the Station Master by 
what. he said simultaneously reserved the compartment and 
informed the accused of the reservation. The objection that 
the reservation thus made and the notice of it to accused and 
other members of-the public were oral instead of by a written 
card is. unsustainable: on the view, which I take of the scope of 
the Traffic Working Orders, the only foundation on which 
accused's claim to notice of the latter SAA has been 
sre peas: z 

<< Two general Sbicehons Have been taken by the anra 
Public prosecutor to our dealing with the merits of accused's 
remaining contention, that based on S, +42.. He has urged 
first that they are debarred' from it, because the Faing of. pro- 
ceedings, except as provided by the Act, for anything done,- or 
any.omission made by.the Railway in contravention of that or 
any - other provision in Chapter V. is prohibited by S, 41. 
Itis a sufficient answer that accused; in alleging: such. contra. 
vention in defence in the Lower Courts or prosecuting ‘the 
revision proceedings on the basis of its. occurrence, cannot be. 
said to have taken proceedings.’ Next it is. urged that the 
expression “traffic? in S. 42 (2) cam be and is used only 
in connection with the conveyance of animals and goods and 
the fixing ‘of: charges ‘therefor. .. But this is opposed: .to..the 
definition of “traffic” in S: 3 (11) .as‘including “rolling~ 
‘stock as well as passengers, animals and goods”. I therefore: 
furn at once to the contention, on which accused rely, thatthe- 
reservation of accommodation for Anglo-Indians:or any other. 
class of passengers.is an.undue or yinreasonable preference. in, 


favour of a> porucuiar, deseripuon of traffic, which- S, 42, (2), . 


forbids. O n . s 
~ Fhis-ċoñtention- was- Sagpbtied bie no. PAA andi an. 


fact: ‘the reason for treating these, reservations as infringements. 
of the: ‘section was put in two. ways’ ae that oma 
Tam Taha ... “i -(1901).A. Ci240; - ae ea Se ean tea WA 
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réserved for ‘Anglo-Ihdians. are freguently empty :or almost 
empty, when’ other passengers: suffer: inconvenience owing :to 
over-crowding, in other compartments, and that- ıt is an un-, 
reasonable preference to allow Anglo-Indians access, not only 
to thé compattments reserved for them, but also to the rest. of 
the train, to which ordinary passengers; are réstricted. These 
considerations must in the absence of any other suggested test 


be dealt with in the light of common experience ; and they do” 


not seem to ine to correspond with any intention on the part 
of the railway to give a preference. They cannot, it is to be 
observed, ‘be connected with the distinct - question whether the 
accommodation provided -for ordinary passengers was in the 
accused’s train or is usually sufficient or as generous: as’such 
passengers would desire. Then firstly the alleged inconvenience 
to other passengers is not necessarily the consequence of one 
compartment being reserved ; nor, if it were not reserved, would 
it necessarily be available to provide them with increased ac- 
commodation. And secondly there is no reason for supposing 
that Anglo- Indians contrary to their own convenience use the 
unreserved portion of a train in „preference to that reserved: for 
them to an extent, which affords a grievance of any substance. 
Special treatment of a class need not involve a preference in 
its favour or more than, in the words: of Piggott, J. in Emperor 
v. Brijbasi Lal 1 alr eady referred to, “ provision by the Railway 
for the accommodation: and convenience of its passengers 
generally, taking a broad view of its practical effect” ; and it 
has not been shown how any other consideration is in question 
here.” It is in fact, as Walsh, J. said in his ‘fuller judgment, 
“ merely a case of providing for the genera! convenience of thé 
‘travelling public, which has been left by the Legislature in India, 
as it has always been left by the Legislature in England,...to the 
discretion of experienced railway administrators’; and’ we 
must accept the exercise of ‘that discretion as legitimate in 
the present case, in which the contrary has not been - shewn: 
In my opinion: ‘therefore the ENEE based on S., 42 (2) must 
be Prent a oa ; 
~ | No ground having been shown for mea in revision, 
a would dismiss the petition. < > te Ae ES 
-Krishnan J:—With all respect for my - -learned ‘brother: I 
regret L'am unable to concur with: him i in ‘this case, for I have 
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come to the conclusion that the accused .are entitled to be 
acquitted on the short ground that the 3rd class compartment 
in question is not proved to have been: properly reserved. for 
Europeans and Anglo-Indians as the prosecution. alleged, a dt 
is conceded by.the Station Master of Mettupalayam, Prosecution 
witness 1, that the label that was on the carriage door was not 
the usual printed label issued by the Railway Company similar 
to Exhibit I but was only a piece of paper on which was writ- 
ten “reserved for Europeans ‘and Anglo-Indians”; it did. not 
bear his signature or initials. Theinitials on it Aias ‘Dy” 
were, he says, those of his ticket examiner. He also ‘admitted 
in cross-examination, and other witnesses corroborated :it,. that 
there was no rule authorising him to delegate the power of sig- 
ning the label to the ticket examiner. 


At the time this incident happened the rule was that the 
Station master should sign or initial the reserve label as shown 
by the form of card in Rule 172 (a) of the’ Traffic Working 
Orders then in force and by Exhibit I that is produced. The 
rule was changed in January this year so as to enable the senior 
ticket examiner to sign the label at stations where there are 
ticket examiners (See Rule 260 of the new rules) ; and ` Mettu- 
palayam Station is one of those statioris, But this change of 
rule does not affect the present case as the incideént in quéstion 
took place in May 1920. It is thus clear that the compartment 
in question did not beár a proper label rene ‘it for Europe- 
ans and Anglo Indians. 5 


The question then is are the accused liable to be iiia 
under S. 109, Indian Railways Act,. for entering such a 
compartment and refusing to leave it when asked. T will 
assume in deciding it that the section applies to a case of 
reservation for a class of persons like-Anglo- -Indians and is not 
confined to cases of reservation “for specific individuals. It 
seems to me that before a person can be punished under the 
‘section it must be shown that the compartment was properly 
reserved according to the railway rules. The Traffic Working 
Orders may not. be issued to the public but the-travelling public 
knows what is done every day when compartments are reserved 


- and J think a,passenger. who knew the rule in force was entitled 


to disregard a reserved label put upon a compartment. unless 
jt was properly authenticated: by- the initials -or signature-of the 
e 
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> 
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‘Station’ master. The Station master himself has-tO observe the, 


formalities: required by the rules before:he can properly.reserye 
a compartment as his own authority to do so is given to him by 
the railway administration subject to the rules, It is said that 
because the Station master himself in the present case told the 
accused ‘that the compartment had been reserved they should 
have accepted his word for it. I am not satisfied that the 
accused were bound to accept his oral statement and act on it, 
In fact as mentioned i in the judgment ofthe appellate Magis- 
trate last paragraph ` "the accused objected that the slip attached 
to the compartment was not an “ authotised document” and 
requested the railway officials to put up an“ authorised’ one 
but that was not done. I am not prepared to say in these 
circumstances that the accused wére’ committing an offence 
under S 109 in continuing to remain in the compartment. 
Whether they have transgressed any other rule or section we 
need not consider. : 

. It is true the lower courts have found that the compartment 
was reserved but I am unable to treat their finding as one of fact 


.and-accept it as they have not considered the question from the 


point.of view I have adupted. I would reverse the conviction 
and direct the fines if paid to be refunded. 
` In the view I take it is not necessary to discuss the other 


-questions dealt with by my learned brother and I express no 


opinion about them, 


By Court :—As we differ, the case must be,laid before .the 

Chief Justice for orders as to its further disposal. 
_ S. Srinivasa Aiyangar and A. C. Sampath Aiyangar, 

Vakils, for the Petitioner. 

. V. L Ethiraj for the Public Prado on behalf si ike 
Crown. . T 

‘The Court made the following , 

.ORDER :—The facts of this case and questions arising for 


dision have been fully set out in the judgment of my brother 
Oldfield : and it is unnecessary for me to recapitulate them. 


The case comes before mein consequence ofa difference of 


‘opinion „between the learned judges as to whether in this parti- 
“cular case, assuming the Railway Company to be legally entitled 
-to reserve a 3rd class compartment for the use of Europeans 
And Anglo-Indians,, the reservation had been properly effected 
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-S0 asto render the action of the petitioners’ punishable under 
- 109 of the Railways act. . o 


The questions involved in the Railway Company's general 
power of reservation have been exhaustively discussed by Old- 
field, J, whose conclusion is identical with that arrived. at bya 
Bénch of the Allahabad High Court (42 All. 327), though-in 
one respect, the scope S, 42 of the Railways Act, he has taken 
a different view, Krishnan J has expressed no opinion on this 
part of the case and I am not altogether clear, whether with 
reference to the terms of S. 429, Criminal Procedure Code, 
Iam called upon to deal with it. I have however heard the 
matter fully argued by Mr. Srinivasa Aiyangar and by Mr, Ethi- 
raj who appeared for the Puplic Prosecutor : and as a result, I 
entirely agree with the’ conclusions arrived at by Oldfield, J and 
feel it unnecessary to add anything to his reasoning. 


Coming to the point of difference, it is really a very small 
one, There is no doubt that the usual method of reserving a 
compartment is by the affixment on both sides thereof of a prin- 
ted card signed or initialled by the Station master in a space 
provided for the purpose. In the present case two slips of 
paper were affixed bearing the words ‘ reserved for Europeans 
and Anglo Indians ” and initialled by, the ticket examiner, It 
is explained that this was due to the stock of cards having run 
out. The argument put forward for the petitioners i is that this 
irregularity invalidates the reservation of the compartment, so 
that their action in ignoring it amounts to no ‘offence, 


_ I have not been referred to any rule from which J could say 
that a compartment can only be legally. reserved by a label or 
notice signed or initialled by the station master. The only code 
öf rules referred to is the Company’s Traffic Working Orders, 
which are clearly intended for the, guidance of the Company’s 
servants, rather than the information of the public. But even 
in this I find nothing to the ‘effect indicated. Rule 174 which 
authorises thè reservation Of a 3rd, class accommodation for 
Europeans and Anglo Indians says nothing as to the official by 
whose orders the accothmodation is to be effected. It runs :— 
One. third class compartment only may be reserved by the long 
distance main line trains and by the principal connecting trains 

on “the branches. and labelled as follows ,—' For Europeans 
and Anglo Indians’. Guards and ‘Station-Masters should see 


$ 
1 
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that even when there are’ no Europeans or Anglo" 'Indians 
travelling others,are'not ‘allowed to occupy the compartment: 
So far as this is concerned the affixment of the paper labels 
_ spoken to in evidence would meet the requirements of the rule, 
Fhe only other rule quoted is R 172 (a) which runs thus :—. 
“ When accommodation in any train is reserved, the Station- 
master who has to arrange for the accommodation will label 
the carriage. or Compartment on both sides and enter the num- 
ber of the carriage or compartment and the class of accommo- 
dation provided in the Vehicle Way-bill with the stations from 
and to which they are so reserved, and the Guard will be res- 
ponsible: for seeing that the .accommodation is reserved 
accordingly.” 
Now it may perhaps be deduced from this that the reserva- 
tion has been effected by orders of the Station-Master only— 
but I can find nothing more. The direction that he should 
label the carriage or compartment, of course does not imply 
that he must do so with his own hands or sign the label. The 
form given in the example to the Rule refers not to the label, 


but to the entry in the Vehicle Way- bill and in this connection, - 


my learned brother, Krishnan, Ta if I may say so with respect, 
appears to have been under a slight misapprehension. It is in. 
evidence and apparently not disputed. that the labels were 
affixed to this carriage under the orders of the Station- Master ; 
and that. on being referred ‘to he.informed the petitioners that 
this was so, The most. that can be said is that the reservation 
was not effected by the affixment of the usual printed card—not 
that it was in contravention of the Company’ s rules. 
“Timay add, though -it is hardly material, that it is clear 
from 1st petitioner’s own statement that this was not the 


essence of their objection : he says he objected to the’ 


unauthorised form of the*label and requested the Railway 


Officials - “ to put an ‘authorised document (i. e. label) so- that’ 
we could then.test the right of reservation if necessary”. “ine 


other words the petitioners were prepared to remain in thé 
compartment even if a printed label signed by the Station 
Master had been affixed so as to testithe Company’ s general 
right of reservation. This was, in fact their object, as they, frankly 
admit. They knew the reservation was under, the Station Master’s 
orders” and they” were anxious to have the- irregularity. such as. 
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it was, remedied so that there could be no chance of the Court, 
before which the resultant case woulde come, failing to deter- 
mine ‘the larger. question. - x 
In'my opinion it-cannot be “said ihat the procedure 
adopted'in this case was such as to invalidate the reservation. 
There are no grounds for interference and. the Revision 


Petition-must be dismissed. ; 
C. d. S. Revision Petition dismissed. 


IN, THE HIGH COURT. OF JUDICATURE AT MADRAS. 


? PRESENT :—SIR WILLIAM AYLING, OFFICIATING CHIEF 
JUSTICE AND MR. JUSTICE ODGERS. ; 
Katta Ramaswami Gupta i .... Appellant, 

aD 


t 


Kamalammal as ‘Respondant, 

„Indian Contract Act, Ss. 108, 178—Indian Trusts Act, S. 96, Chapter IX— 
Bailment of jewels for a specific purpose—Pledge and sale by bailee in breach of 
the batlment—Suit to recover jewels from the asta ais whether trustee 
—Effect of Ss, 108 and 178-0} the Contract Act. 

Whether plaintiff. lent certain jewels to A for the paras: of decking her 
daughter for a prospective bridegroom and A sub-sequently pledged them with B 
and C and tbe defendant redeemed the pledge and bought the jewels from A, in. 
good-faith in a_suit against the defendant to recover the jewels, keld that the plain- 
tiff was entitled to recover.. . - 

A bailee is not a trustee within the meaning of the term in the Indian Trusts 
Act and a ba'lment does not fall within the provisions of Chapter IX of the Act. 

Even though the defendant may have actedin good faith, he is.not ‘protected 
by virtue of the provisions of S. 108 or S. 178 of the Contract Act, as A had oaly a 
qualified possession of the jewels, i. e., possession for (he specific purpose of deck- 
ing her daughter for a bridegroom. j 

-° Where a bailee by a wrongful dealing with the property has determined the 
bailment, all third persons however innocent who purport in any way to deal with 
the property in the chattel, are guilty of conversion and liable to the bailor. 


. On Appeal from the judgmenteand decree dated the 12th, 
day of November 1919 of the Honourable Mr. Justice Coutts 
Trotter passed i in the ezercise of the ordinary original | ¢ givil 
Jurisdiction, of the High Court in Cc, Se No. 257, of 1919. 


G. Krishnasu ami Aiyar for appellant. Ree 
C. Venkatasubharamiah for respondent. 
“The Court delivered the folowing: ; - OE 
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-Judgment:—In this case the plaintiff lent certain jewels to 
oné Meenakshi Ammal for the purpose, as the plaintiff says; of 
decking, the latter’s daughter for a prospective bridegroom. 
Meenakshi Ammal took the jewels and pledged them with 
Thangavelu. Mudali and. Chinnaswami Sah. The defendant 
after redeeming the jewels from the pledgees bought them from 
Meenakshi Ammal. The plaintiff brought the suit against the 
defendant for the recovery of the value of the jewels which 
was decreed to her. The defendant now appeals against this 
judgment. 

Two points are raised on defendant’s behalf, first, one of 
fact, that the sale to the defendant was by the consent of the 
plaintiff. We have examined the evidence with great care. It 
appears | that the plaintiff, who is described as somewhat 
simple-minded, handed the jewels to Meenakshi Ammal with - 
out the knowledge of her husband but with the knowledge 
of one of her sons a High Court Vakil. Meenakshi -Ammal 
who was’ subsequently convicted in connection with these 
jewels contended that the jewels were given’to her to sell or 
pledge in order to raise money for some theatrical business-in 
which the plaintiff was interested. This story, was, we think, 


quite rightly ‘discredited as improbable by the judge, and onthe - 


evidence ‘it is to our minds perfectly clear that the plaintiff did 
‘in fact lend the jewels to Meenakshi Ammal- for the purpose 
öf decking her daughter-and- for no other. This gratuitous 
bailment, for such it is in law, took place in: 1917. The pledge 
by Meenakshi ‘ammal and the subsequent pur chase by the 
defendant took place some 6 or-7 months afterw ards, i. e., in 
June 1918. On the facts we are of opinion that the sale to: the 
defendant was not with the plaintiff’ s consent. as 
The more serious defence is that the defendant was a pur- 
chaser for value without notice of any defect in the title of 
Meenakshi Ammal to these jewels and that he is therefore pro- 
tected either as falling within the Trusts Act or secondly by 
the provisions of Ss. 108 and 178 of the Contract Act, To take 
the first of these, it was, strenuously argued by Mr. G. Krishna- 
swami Aiyar on the defendant’s behalf that as Meenakshi 
Ammal was bailee she was therefore a trustee ; if not an ex- 
press trustee‘ at least as falling within chapter IX of the Trusts 
Act and that the defendant as purchaser from her was there- 
fore protected by S. 96 of the Trusts Act. Now, although a 
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bailee, may bein some respects ina fiduciary;;position as 
‘regards ‘his bailor it is a very. different, thing from saying that 
a bailee isa tr ustee, pure and simple. To begin “with, the defini; 
tion of a “trust” in S. 3 of the Indian Actis that ft is an 
obligation ' annexed to the ownership of property whereas a 
“* bailment” is a contract where the ownership .in the chattel 
bailed does not pass to the bailee, and the fact that fiduciary 
‘relationship may exist between: the, bailee and the bailor does 
snot necessarily make the bailee- a tr ustee within. thel. meaning 
of the Trusts Act. Now although a bailee may have sufficient 
‘interest. in the property bailed to be able to maintain an action 
against a third - person | in respect of the ‘property, still 
once the bailment. is ter minated owing to the tortious act of 
the. bailee, there can be no doubt that, the bailor is at once re- 
invested with the full ownership of the property bailed, and 
there is thus no bailment if the “thing delivered is not to be 
specifically . returned or accounted. for, ti. e. no bailment. where 
the whole property is transferred. Now, with regard to chapter 
IX of the Trusts Act, it is headed “Of certain obligations in the 
nature of trusts. z “Of those obligations Ss. 81 to 86 are ex- 
amples, of what is ; known in the English law, as « resulting 
trusts;” “those from. S, 47:10 S; 94 are cases of 4 Constructive 
trusts.” There i is no illustration appended | to the sections, nor 
has’ ‘any authority been quoted | to us to cause. us to include i 
bailment among the obligations set out in this chapter.” The 
contention seems to, have been, derived from ‘the fact’ that i in In 
we Hallett's . Estate i : Thesiger L. J. at p, 722 says ‘that the 
principles ii relating to’ the following of trust property are ' 
equally - ‘applicable. to the case. of a, trustee, and to the case of 
factors, bailees, or other, -kinds of _agents, EA where- 
aS: a: “specific chattel As intrusied by one man to “another, 


a, tie then,. either ‘the chattel itself, or the proceeds Of 


the. chattel, whether” the chattel has been. rightfully “or 
‘wrongfully: disposed of, may be followed , at any time,” 
This extract from the judgment. of the learned Lord Justice 
does not, iji, our opinion, warrant.. the larger, assumption "that R 
bailments- ‘are to be included i in Chapter IX of the Trusts Act so 
as to afford the defendant i in me case protection | under Š. 964 
Further in. “Halsbury, Vol. , “Pi, 563, para, 1142 it is said, 
" Further, where, the bailee, , = a ‘wrongful., dealing | with thé 
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chattel, has defermined the bailment, all third persons, however 
rinocént,’ who prrport fn any way to deal with the property in 
the chattel, are guilty of conversion and liable to the bailor..” 
This disposes of the first contention under this head. 

Now with regard to the sections of the Contract Act, the 


learned Judge below held that the defendant was not protect- i 


‘ed as, although he may have acted in good faith; he' did not 
satisfy the second part` of S. 17> that the goods had' not 
been obtained from their lawful owner by means of an offence 
or fraud. With regard to this we think with ‘respect’ that ‘it 
may have escaped the attention ‘of the Jearned Judge that, 
although the bailment was in November, the “pledge by 
Meenakshi Ammal did not take place till a very, considetable 
length of time had elapsed. If she had represented to the 
plaintiff that the jewels were wanted for decking her daughter 
when all the time she intended to raise money “on them by 
‘pledge, that’ would clearly be obtaining the goods ‘by false 
pretences or Criminal breach of trust within the meaning .of S, 
410 of the Indian Penal Code. It is said for the plaintiff. that 
illustration (a) to S. 108 of the Contract Act‘ covers this case, 
“But we would point out that the'illustration only applies tö cases 
of theft. Here the jewels were obtained with the ‘consent of 
the owner and the Illustration does not apply.. It may however 
be that Meenakshi Ammal did in fact borrow them for the 
purpose she stated, but that owing to ‘the negligence. of the 
plaintiff i in recovering the jewels fr om her within a reasonable 
time afterwards she conceived ‘the notion of converting the 
jewels to her own ‘use. ‘We cannot therefore say’, there is 
reliable, evidence that the goods ‘were obtained by fraud, It 
appears to us that this’ is a case of conversion like that in 
Seshappier v. Subramania Chettiar! . Now with regard to 
S.. 108 exception i, the question turns on the- meaning of the 
word ` “ possession” —“ when any person is,, by the consent 
of ‘the owner, in possession’ of any goods &c, ” and it iş 
urged for the defendant that Meenakshi Ammal being” in 
possession of these goods was able to pass the ownership. of the 
goods to ‘himself as he acted in good faith and ‘there was noth- 
ing to show him that Meenakshi Ammal ‘had: no~ “right: to sell, 
-The possession ; alluded’ to in Exception. 1 is eo course the 
possession ‘of a-factor or-an agent for sale, ' 178 ‘contains 

71916) L L. R. 40 Mad. 675. 
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very similar words but omits the words “by consent of. the 
owner” and “notwithstanding any instructions of the owner to 
the contrary,” As Pollock points out in his “commentary on 
the Contract Act the absence of those expressions in S. 178 has 
no bearing on the section and does not warrant any inference 


_ that the word “ possession” is used in a different sense to what 


it is in S, 108. In fact in Naganada Davey v. Bappu Chettiar 1, 


Boddam, J, held that the .possession in the two sections is” 
similar. It may be remarked that in a note on Naganada Davey, 


v. Bappu Chettiar 1 Pollock remarks “itis impossible to hold that 


the act meant to authorize a pledge in sucha case; yet the hirer: 
surely has possession and not bare custody. The language of ~ 


the Act seems incautiously wide,” The cases citéd to us seem 
clearly to show the nature of possession alluded to in the two 
sections, and from the authorities we can deduce no other infer- 
ence than that the defendant is not protected in the present 
case. The earliest case Greenwood v, Holquette 2 was a case of 
a hire of a piano on the instalment system which was sold by 
the hirer and purchased by the defendant in good faith. 


. It was held that S, 108 Exception 1 doesnot apply where there 
is only a qualified possession, e,g. that of a hirer or where the: 


possession is for a specific purpose. Such possession is of a 


different nature from the unqualified pos session referred to in, 


the exception to the section where the.owner has power to give. 
instructions. ‘Again, in’ Shanker Maurlidhar `v, Mohanlal 
Jaduram 3 it was héld that where detention is allowed for a, 


limited purpose it is not within the exception, and that in the. 


case of'a gratuitous bailment of a chattel, the possession’ re- 


mains constructively with the owner. Naganada Davey v Bappu ` 


Chettiar | alluded.to above was a case of a jewel hired’ to the 
defendant who pledged it with another the fatter acting in good ` 
faith; held that he was not protected by S. 178 or 179 as the 
possession of the hirer was not that” contemplated by S.,178. 


Seshappier' v Subramania Chettiar 4 which was subsequently re.” 


versed in Seshappier v, Subramania Chettiar 5 turned ona eques- ` 
tion of evidence i.e, as to whether the husband of the defendant 


was in fact an agent for sale or simply entrusted with a jewel to 
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find a purchaser and settle the price in the presence of ..the plain- 
tiff. Seshagiri Aiyar, J who first tried:the case. held on the evi- 
dence that he was the latter. The learned Judges who heard the 
Letters.Patent Appeal decided on the. evidence that he. was an 
agent for sale. This cannot affect the’ question of law involved 
in this case. ‘-It.seems therefore clear on the authorities, and 
none were quoted ‘contra, that the defendant here cannot. avail 
himself of either S. 108 or S. 178 of the Contract Act though he 
purchased the jewellery in good faith from Meenakshi Ammal, 
since she had only qualified possession. and possession as:..we 
find on the evidence for a specific . purpose viz., that of decking 
her daughter for a briderg-rom. ‘We therefore affirm. the deci- 
sion.of.the learned trial judge and dismiss the appeal with costs, 
C. A.S. . —— - ` ı Appeal dismissed, 
_IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
_. >- PRESENT :—MR, JUSTICE SPENCER: AND ' MR. JUSTICE 
KUMARASWAMI SASTRI,_ PE 


Tangedupalle Pedda Obigadu .... Prisoner (2nd Accused.) - 


Cr. P. C. S. 164— Magistrate directed under S. 159 to hold inquiry —Confes- 
` palle Pedda 


sional 'statements to—Recordin g of—Necessily—Oral evidence of Magistrate as 
to statements not so recorded—Admissibilily in evidence—Ss. 164, 364—Scope 
and Applicabilty—Distiñction. 

i After a person is taken as an accnsed it is made obligatory upon the Magis- 
trate who examines him to record the whole of the questions put to shim and the 


answers given by him under S. 364 Cr. P, C. But statements, whether in the , 


nature of information given by witnesses about a crime or admissions by persons 
who have taken part in a crime, if made during the course of an investigation 
before the commencement of a trial or inquiry are governed by S. 164, which 
permits Magistrates to record the same without compelling them to do so. 

` Oral evidence of a Deputy Magistrate, who, in pursuance of directions given 
to him under S. 159 Cr. P, C watched the investigation conducted by the police, 
but did not himsélf make any independent inquiry or record any statements ‘from 
the available witnesses, held admissible to prove that the accused confessed, to 
the crime to him, notwithstanding that the confessional. statement was nat record- 


ed under S. 164. 
Trial referred by the Court of Session of the Sila 


Division for confirmation of the sentence of death passed 
upon “the ‘said Prisoner in Case No, 10 of the Calender for 


1921, — ° 
. Appeal under S. 417 of the Code of Criminal Procedure 


1898, against the acquittal of the aforesaid accused Nos. ‘1, 3, 
and 4‘by the Sessions Judge of Cuddappah ,i Division ‘in the 
said Calender Case No. 10 of 1921. omhis‘ file: +- 
R. T, No. 50 of 1921 and Cr. A. Nos. 307 and 377 of 1921, 19th September, 1921, 
` ' So Y 
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'S. Ranganadha: Iyer for accused. — ae a 
M. Govindarajulu Naidu fot the accused, 
Public Prosecutor for the crown, Fe” 


- The Court delivered the following 


Judgments :—Spencer, J.:—In the. Sessions Court eee men 
of Yarla Caste were tried for the. murder “of Kuppuswamy 
Iyengar, late Police Sub-Inspector of Chekrayapet, but the 2nd 
accused alone was found guilty and convicted under S. 302, 
Indian Penal Code. . There is before usan appeal preferred by 
Government , against the acquittal of accused J, .3, and. 4, and: 
the sentence of death passed.on the 2nd accused has come up 
for confirmation under S. 374 of the Criminal. Procedure, Code. 
The case of the 5th accused is not before us. 


It was proved by the deceased police officer’s wife, prose- 
cution witness No, 20, that she last saw her husband at 3 P. m. 
on February 20th, 1920, when he left his house: at Kumara- 
kalva for the Police Station at Chekrayapet saying he would 
return at night. It was proved by prosecution witnesses 12 
and 13, constables of that station, that he worked in the station 
that day till 6 P. M. when he left for home. He Was last seen 
alive by two Mahomedans, prosecution witnesses 17 and 18, 
near Gandikovur, a village which lies midway between Chekra- 
yapet and Kumarakalva. About the same time’ a blacksmith, 
prosecution witness 24 says he saw the 5 accused crossing the 
Papaghni river in the direction of Gandikovur anda man in 
white, who may have been the deceased (except for the fact that 
prosecution witness 18 says he was wearing a’ dark coat) 
descend into the river bed from the Gandikovur side just .as 
Prosecution Witness 24 was about to.ascend by the separi ate 
path to Bojjireddivarapalli. 


The evidence to connect the accused with the, crime con- 
sists, first of confessional statements which they each made in 
tarn.on April 12th,, 1920, to the Deputy Magistrate of Raya; 
choti, prosecution witness 2; secondly of evidence of conduct 
in pointing out on April 15th certain human remains which one 
K. Pedda Chennugadu, who i is not an, accused or 4 witness in 
this trial, has. shown on April 10th on the top ofa hill called 
Erramatti Kanama and’ some charred bones concealed in a cleft 
in the rock a furlong away which Chennugadu. had not previ- 
ously shown; thirdly of evidence of conduct in showing a place 
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in 2nd_accused’s field from which. the Village Munsif extracted 
a bundle containing the fragments of.a watch which is proved 
conclusively to have belonged to the deceased Kuppuswamy 
Iyengar and lastly ot the statement of Prosecution Witness 24 
that, the accused were seen in the neighbourhood of the place 
where the deceased was last seen alive and were shouting as if 
‘drunk, and the statement’ of Prosecution Witness 15, toddy 
shop keeper, at Kumarakalva that he sold toddy tbat- evening. 

The first question for decision is whether the oral evidence 
‘ot the Deputy Magistrate is admissible to prove that the accused 
éonfessed to the crime of having drowned the Sub- Inspector in 
the river. 

In his: further examination this Magistrate has explained 
that he did not record those confessions under S. 164, Criminal 
Procedure Code, as the section does not make it obligatory that 
he should do so and he thought that if he wasted ‘time on’ for- 
malities. the material.objects might disappear in the meantime. 
He.Has not explained why he did not record these confessions 
either at Errumatti Kanama or after he and the accused re- 
turned to his camp. . He says he was acting as a Magistrate 
but,was not holding any trial or preliminary inquiry but was 
enquiring into the crime under S. 159. under the directions of 
the District Magistrate. That is a section which authorises 
Magistrates, who are empowered to take cognizance of offences 
upon a police report, to. direct an investigation or to. themselves 


proceed to hold a preliminary inquiry upon receiving a report. 


of thé-sommission of a cognizable offence or to depute asubor- 
dinate Magistrate to do so. From the definitions in S. 4 (1) and 
(k) it appears that “ investigation ” is a word confined to pro- 
Gerding: of the police or persons other than Magistrates, and 
that “inquiry” is the word appropriate to the proceedings. of 
Magistrates prior to trial. . ane 

-, Thé- expression ‘ ‘ preliminary i inquiry’ iù s. 159 dosent to 
be used į in,a different sense from its use in S. 288, where it re- 
fers to: Inquiries under Chapter XVIII prior to commitment to 
the Sessions, which are held -afier the Police investigation is 
complete, after a charge ‘sheet is drawn up, and after the accus- 
ed_is forwarded under custody under, S. 170 to, the ratapieliate 
empower ed to take cognizance of the case, 

- After a-person-is taken as an accused it is.made obligatory 
upon, the, } Magistrate who examines him to: record the whole 
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of the questions put to him’ and the answers given by him 
under S. 364, Criminal’ Procedure Code.. But statements 
whether in the nature of information given by witnegses about 
a crime or admissions by persons who have taken part in-a 
crime, if made during the course of an investigation before the 
‘commencement of a trial or inquiry, are governed by S. 164, 
and this section permits Magistrates to ‘record the same with- 
out compelling them to’ do so. 


In this case it does not appear that the Deputy Magistrate 
made any inquiry independently of the Police or recorded any 
statements from the available witnesses. The Police were 
conducting an investigation and collecting evidence of the 


‘crime. The Magistrate was watching the progress of their 
work of detection. Under such circumstances he was not 
bound by law to record in writing what was said to him. 


. The law is stated by Brandt, J. in Queen Empress v. Viran 1 
thus : “Evidence may be given of a confession provided.that 


at be not excluded by an express provision of law, whether 


made to a private person, or to a Magistrate otherwise than.in 
the course of an inquiry. or other judicial proceedings ; it may 
then be proved, and must be proved, if at all, like any. other 
fact.” 

In ' Emperor v. Maruti Saniumore ® Shah, J. gave his 
reasons for thinking that in spite of the use of. the expression 


“may record” in S. 164 (1) it was the intention of the legis- 


lature to make all confessions matters required by law to be 
reduced to the form of a document. ` He relied on the implied 
purpose of the section and on the terms and the existence of S. 


533; but Hayward, J, who sat with him, dissented from this view 


and observed that “if it was intended to make oral statements 
which would be relevent when made to private persons; irrele- 
vant when made to Magistrates, then there would surely have 


“ been express provision that such statements‘should not,bt pro- 


ved except by writings duly recorded by Magistrates “and it 
would not have been left to mere -implication from the provi- 
sions relating to the manner of proof of such writings when 
recorded by Magistrates. under S. 533 of the Criminal Procedure 
Code.” With due respect I am unable to adopt the view taken 
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by Shah, J. which is founded partly òn theories as to implica- 
tions to be drawn'from eertain sections, where as- the law is 
always #precist in Stating what “-may™ and what “shall ” be 
done, and: partly ° -on “4 decisions of-the „Bombay, High 
Court which ‘became’ obsolete by the enactment of S. 533 
int the "Code ‘of 1882; - In ‘Emperor... VW. Gulab 1. it was 
held that no évidence:could be given of the terms cf a confes- 
sion’ of am ‘accused person made'to- a-Magistrate--except the 
record;'if any, made under S, 364. That.was a case in which 
it Was found that ‘the! Tahsildar was actually conducting: an 
ingiiiry as a Magistrate when the statement was made to.him 
and therefore S. 364 strictly applied. When no record.at all 
had been made'of Gulab's statements in spite of the provision 
in $. 364 that the whole of the examination of an accused, in- 
cluding the quéstions put to hinand every answer given „bý 
him shall be recorded in full, S. 533 was inapplicable and- no 


-oralevidence could be admitted to prove what Gulabu said. It _ 


is quite plain ‘that $. 533 can only be invoked when there is 


some'written record but that record is defective through some, 


error in not strictly following the provisions of 164 or S. 364. 
The object apparent from the words of the Section is to take 
such records out of the excluding provisions of S.91, Indian 
Evidence Act. Queen Empress v. Bhairab Chunder Chucher- 
burthy 2 which has been cited for the defence is not really 
helpful in considering the value of unrecorded confessions, It 
dealt with a case where statements were recorded by a Magis- 
trate in-the course of an investigation under. S. 159 in the form 
provided by S; 304 but: without the certificate required «by S. 
164 to the effect that they were made voluntarily. 

I hold then that the oral statements of the Deputy Magis- 
trate as'to what the accused adimitted.in his presence are, not 
inadmissible on account of-his. failure to record them in writing. 

The next question is whether the confessions spoken to by 
the Deputy Magistrate were made voluntarily. S. 104 provides 
that a Magistrate should not record such a confession unless 
upon questioning the accused he has reason to believe that it 

. was made voluntarily. ; 


The Deputy Magistrate now deposes that these confessions 
„were made voluntarily and that the “accused said they were 
voluntary. 
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But the conditions under which they were given make it 
very doubtful whether-he was right ia -his supposition. The 
accused did not come forward spontaneously. They, were in 
police custody at the time, accused 1, 2, 3 and 5 being charged 
with theft of sheep and-the 4th apeused being put up for giving 
security for good behaviour.: They were brought over from the 
police thana to the chatram where Prosecution Witness 2 was 
halting. The police Inspector first put questions and then -the 
Deputy Magistrate put questions to each accused in turn, K. 
Pedda Chennugadu had 3 days previously shown the Inspector 
the cave where the human remains were hidden. The accused 
repeated the process. Ist accused said that they drowned the 
Sub-Inspector at the instigation of Boya Reddi and Pedda 
Roshan who were looking on. It is possible that he may have 
had an idea that if he gave information against Boya Reddi and 
Pedda Roshan he would be taken as an approver like K. Pedda 
Chennugadu and would be let off on the charge of theft of 
sheep, So-also with the other accused, It is difficult to con- 
ceive that they all confessed to the murder without any threat 
or promise or other inducement. 


In this case the guarantee that would be afforded by the 
Magistrate’s certificate under S. 164 (3) written at the time the 
confessions were made is wanting owing to, the course adopted 
of not recording what they said. There is moreover some 
uncertainly as to what each accused said, as it is too much to 
suppose that the Deputy “Magistrate carried in his head the 
actual words used by each accused during the year that elapsed 
between. the date of the confessions and the date of his deposing 
in the Sessions Court. Without knowing the words in which the 
confessions of guilt were made itis impossible to Judge of 


‘their genuineness from the language, 


I hold -therefore that the evidence as to the confessions 
must be excluded as I am not satisfied that they were vokintary. 


Without them there is no proof that Kuppuswamy lyengar 
was murdered or that the bones shown at Erramatti Kanama 
were his. The Public. Prosecutor concedes that, if the confes- 
sions are left out, the rest of the evidence is insufficient to 


sustain convictions of the accused, 
s 


` 
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The 2nd accused is therefore acquitted, his conviction and. 
sentence being set aside. e oo a 

‘Criminal ‘Appeal 307 of 1921 is'dismissed. , 

Kumaraswami Sastri, J.~-I agree.. 





AS. V. — 7 Conviction" set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE KUMARASWAMY SASTRI, 


Inaganti ‘Venkatarama Row i > a Petitioner. ; 


v, 


U. R. R. D. K, Venkatalingama Nayanim 3 
Bahadur Varu. : Respondent. 
C. P, Code—O. 6, R. 17 —Amendmenl of Plaint—Power of-court— Legal repre» 
senlalive of deccased plaintiff—Ainendment “amounting. do assertion of “title 
hostile to, that of deceased —Permissi bility —Order allowing amendment—Setting 
aside in revision. Ro an ya Ue 
An application fór the amendment of a plaint made by a’ person brought on 
record as the legal representative of the deceased , plaintiff ‘ought not to be allowed 
when the ameodmeuat virtually amounts to the ascertion of a title by the legal re- 
presentative, hostile to that of the deceased pliintiff, and to a denial that the 
transaction eutered into by the deceased and the {voting on which he sued is bind - 
ing on the legal representitive. The limits to the amendment should be deter; 
mined by the consideration whether it would fave been grai ted if tha deceased 
had made the application. í a 
_ Tn cases where there is a conflict of interests bsiween the deceased plaintiff and 
his legal representative and where the litter cla'ms “that he isnot bound by. the 
transactions of the décersed plaintiff. the proper-coarse is for the legal representa- 
“ tive to file a s2parate suit to enforce his rights. ji 
Order allowing amendmeat of pla nt se aside in rev'sion, 
o Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the. High Court to revise the 
order dated 18-12-20 on the Court of the Subordinate Judge of 
Chittoor in C. M. P. No. 267 of 1920 in O. S. No. 5 of 1918. | 
A. Krishnaswamy Iyer and B. C. Seshachalla Iyer for Peti- 
tioner. ‘o ” AE AA Sty oe 
~-L. 4. Govindaragava Aiyar and, A. Ramachandra Iyer for 
‘respondent. - et er Penne, 
:... “Mhe ‘Court delivered the following .— p 
° ji è : AI Neer : 7 
Judgment :—This petition arises out of an application made 
"by the legal representative of the deceased, plaintiff to ‘amend 
‘the ~plaint-as originally filed... The suit, was filed by the Rajah 
-öf Kalahasti against the defendants on a mortgage, executed by 
“him: As‘the-Rajah of Kalahasti- before he, succeeded to the 
t. aC. R. P. No. 17t of 1921, - ‘ _ 13th October, 1921, ~ 
s . WA 
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Zamindati had lent a lakh. of rupees to the previous Rajah, on 
the mortgage of certain villages,he filed a suit in two capacities, 
He described himself as the Ist plaintiff in his individual capacity 
and as the 2nd plaintiff in his capacity as the Rajah of Kalahasti. 
As the transaction according to him took the form of an absolute 
sale. deed, with a promise to reconvey and as only’ a sum of 
Rs, 84,000 out of the consideration was admitted by him,’ the, 
reliefs he claimed were a decree for redemption after payment 
of Rs. 84,000 and for possession or in, the alternative, if the 
transaction be held to bea sale and not a mortgage, for the 
recovery of Rs,.2,79,045 or such other sum as may be found by 
the. Caurt ‘to be due as unpaid purchase money. Various 
defences were put in ‘shich it is unnecessary, to consider for 
the purpose of‘this petition. 

"The plaintiff-died pending the suit and his successor to 
the Zamindari applied tu be brought on record, as legal repre- 
sentative and was brotght on record as the 3rd plaintiff. He 


“also applied to amend the plaini by making allegations (1) to . 


the effect that there was only a consideration of Rs, 23,400, (2) 
that in any evént the transaction set out in the plaint, even if 
true, would not bind him as successor to the estate, as the 
moneys raised thereunder were not utilised for purposes bind- 
ing on the estate (3) that the sale alleged in the plaint for 
‘Rs. 3,00,000 odd was an improvident transaction, which 
caused serious loss to.the estate and is not binding on him, and 
(4) that as the original vendee did not perform his undertaking, 
he is not entitled to remain in possession, . The Subordinate 
Judge allowed the amendment and paragraphs 10 (a), 10-(b), 
‘10 (c) and 12 (a) are the amended paragraphs sues forth the 
contentions of the present zamindar. . 
There can be little doubt that under. S. 4 of the Wadi 
Impartible Estates Act ll of 190+ the present Zamuindar is 
“entitled to questicn the alienations made, or debts contracted, 
by the deceased plaintiff if the alienations or debts were made 
or incurred: under circumstances: which, would not, entitle the 
` managing member of a Hindu Joint family. not being the father 
or grandfather of the other co-parceners, to, make an alienation 
“or incur a debt ‘binding on the shares of, the other co-parceners 
‘independently of their consent, ‘Phe only consent is whether 
-he can.do’ so in-his „capacity as the legal. representative of the 
deceased plaintiff, I am of opinion that, the Subordinate Judge 
; 2 


t 
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was wrong in allowing the amendment, which virtually amounts 
to the assertion qf a'title* by'the legal representative ` hostile to 


that person whom ‘he purports ' to ‘represent, and denying that , 


the'transaction entered into by the deceased’ plaintiff and on 
the’ footing of which he sued is binding on him. In cases-where 
there is a conflict of interests between. thé ‘deceased plaintiff 
and his legal representative and where the latter claims that he 
isindt bound ‘by the transactions of the deceased plaintiff, I 
think the proper course is for the legal representative to file a 


separate suit to enforce his rights, and that it is not -opeh to the. 


lega! representative in-his capacity, as ‘such, to- repudiate the 
transactions, which have been admitted’ by the deceased to be 
valid and on the footing of the validity of which the deceased 
claimed certain reliefs in the plaint- Order XXII R. JOP C. 
enacts that where the right to sue-servives. the Court shall, on 
the application made in that behalf, cause the legal represent- 
ative of the deceased plaintiff to be made‘a party and shall 
proceed with the suit. So that, it is clear from the ‘above rule 
that all that the legal.representative can do is to take up the 
‘suit at the stage at which it was left.by the deceased plaintiff 
and to continue the proceedings as legal representative. It is 
not open to him to assert any individual and hostile rights, 
which he may have against the deceased plaintiff and those 
claiming -through: or under him and to seek to enforce those 
individual and paramount rights under. the guise of an applica- 
tion to.amend the plaint. So far as „the „amendement of, the 
plaint is concerned, it- seems to. me that the limits to the 


amendment should be determined by the consideration . 


whether it would have been granted if the deceased had made 
the application, Within those limits it is of course open tó 
the legal representative to ask for amendment and the court 


would, in my, opinion, be justified in granting it, But where | 


the amendment sought 1s one which the. deceased himself 
could not have asked, it seems to me difficult ‘to see how his 
legal representative could ask for it. It is clear that iù the 
present case it was not open to the deceased zamindar to ques- 
‘tion the propriety of his own alienation or to seek a declaration 
„that the alienations made by him and which in terms are not 
limited, to, his „own i life interest in the zamindari are not 
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him or to treat it as inoperative as being in excess of the 
powers of disposition vested 1n him byelaw. Where the legal 


representative disaffirms the transaction as in derogatiop of his 


individual right, it is difficult to see how the suit to redeem can ' 
be converted to a suit to question the propriety of the alienation 
as against the reversioner, 

In the latter case the issues raised and the considerations 
involved would be wholly foreign to the issues in the suit to 
redeem. TI can find no authority for the proposition that a suit 


\ 
of one nature can be converted into one of another nature 


simply. because the legal representative has in law the right: to 
repudiate the transactions of the deceased as not binding on the 
estate to which he has succeeded. 

- Turning to the authorities, they seem to be clearly against 
the contention of the respondent. In Subbaraya Mudali v, 
Manicka Mudaliar ! it was held that the representative of a 
deceased plaintiff can only prosecute the cause of action as 
originally framed and that the defendant can raise no other 
defence against him, than he could have. raised against the 
deceased plaintiff. in Umrao Begum v, Irshad Hussain 2 the 
widow of'a deceased taluqdar in Oudh claimed the taluq as 
against the daughter's son of the deceased: Her claim was 
disallowed as the grandson was held entitled to succeed under 
the Oudh Estates Act. The widow preferred an appeal to the, 
Privy Council and died pending the appeal. Her daughter was 
brought on record as her legal representative. Though the 
suit was confined to the Taluq she claimed to bring into the 
controversy other property left by the last male holder. Their 
Lordships of the Privy Council were of opinion that she could 
not do so, and that the revived appeal should be confined to the 
question raised between the original parties to the taluq. 
Their Lordships observe’ “The reasons for the revivor apply 
only to the taluq; and it would obviously be improper and 
dangerous to allow Umrao to use the position .she’ has opthined 
as the substitute of Ahmadi for the purpose ‘of ‘advancing her 
personal claims. Whatever claims Umrao has against- any part 
of the estate she must enforce by a suit on ‘her own behalf.” 
In Sham Chandgiri v. Bhayaran Panday 3 it was held that a per- 
son who is if the position of a rival claimant who ‘is desirous of 








f L (1896) I. L. R. 19 Mad. 342. 2. (1894) 1. L. R. 21 Cal. 997, 


3. (1894) 1.-L. R. 22 Cal. 92. A 
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sting up a claim of his own which is-not only not dependent 
upon the claim of the original plaintiff but is in conflict there- 
with cannot do so as the legal representative of the deceased, 
In Sarat’ Chandra Banerjeé v. Nani Mohan Banergee ! Har- 
rington, J. held that “the right to sue in Order XXII means the 
right to bring a suit asserting a right to the same relief which 
the deceased plaintiff asserted at the time of his death”, 

It is argued by Mr. Govindaragava lyer that the powers’ of 
amendment under the Code of 1908 are much wider than those 
under the Code of 1882 and that the Court should allow an 
amendment which would prevent a -multiplicity of suits. So far 
as the power to grant amendments is concerned, it is subject to 
the rule that yon cannot substitute one distinct cause of action 
for another or change by means of amendment the IOE 
matter of the suit. In Ma Shiva Mya v. Maung Mo Hlaung ? 
their Lordships'of the Privy Council observe “All rules of 
Court are nothing but provisions intended to secure the proper 
administration of justice, and it is therefore essential that they 
should be made to serve and be subordinate to that purpose, so 
that full powers of amendment must be enjòyed and should 
always be liberally exercised but none the less no power has yet 
been given to enable one distinct cause of action to be substitut- 
ed for another, nor to change, by means of amendment, the 
subject matter of the suit”. After referring to S. 153 of the Code 
and R., 17 of O, 6 their Lordships state that to allow an amend- 
ment whereby another and independent contract was set up 
- when the original contract was negatived would be going, out- 
side the provisions of the Code, . 

Reliance was placed by Mr. Govindaragava Iyer on Bal 
Kissen Lal v. Choudhuri Tapesura Singh 3 an infant plaintiff 
sued to set aside a mortgage decree as not binding on him and 
it was found that the mortgage was executed for necessity 
the Court allowed him to redeem, The learned Judges were 
of opinion that as all the materials necessary to grant a prayer 
for redemption were foung and as the plaintiff can obtain the 
relief ina separate suit ‘it would manifestly not bein the 
interest of either Party to the litigation to allow the possibi- 
lity of a fresh suit.” In. the present .case the materials neces- 
sary to support the claim of the legal representative to disaffirm 





"1, I. L. R. 36 Cal. 799, ? (1921) M. W. N. 396. 
Ka 3. (1913) 17 C. w. N. 219. 
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the mortgage and sale‘suéd on would not ‘ordinarily be neces- 
sary to be proved on the claim as otiginally made by the de+ 
ceased plaintiff and it will be introducing contentions entirely 
foreign to the original claim to allow the amendment. Skinner 
v. Nannilal Singh 1 was a case where the’ plaintiff claimed full 
proprietary’ possession free from all mortgages or other burdens 
granted. by his predecessor. The suit was dismissed by the High 
Court which reversed the decision of the. Sub Judge. . Before 
the. Privy Council a-point was taken for the first:ime that the 
dismissal was wrong and that in any:event a.decree’ for posses- 
sion ought to have been passed, conditional. on payment 
of mortgages and charges created by ‘the -predecessor-in- 
title, Their, Lordships of the:Privy Council stated: that. they 
experienced considerable difficulty. in permitting the alterna- 
tive case raised to be the.ground of judgment . but observed. “ It 
is only because; in this view, it may be possible, out of a large 
wreckage of procedure,'to construct the material for ajust de- 
cision of the true rights of the parties, ‘and because upon the 
whole this may be in the parties own best interests, that their 
Lordships refrain simplicitor sustaining the appeals and dismis- 
sing the suits.” Thisis no authority for the proposition that 
as a general rule a legal representative can-be allowed in that 
capacity to set up his individual rights and disaffirm transac- 
tions on which the deceased based his right to claim the reliefs 
sought. : 


’ The principle that Courts may take notice of. events, which 
-have happend since the’ institution of ' the suit and afford relief 
to the parties on the basis of the altered ‘conditions referred to 
by Mookerjee, J-in.Rai Charan v. Biswa Nath 2 ‘has no applica- 
tion.cases like the present where the death of a party creates 
rights on his legal representatives to question the validity of 
transactions entered into by the deceased, Sangili v. Mookan-3 
and Sakharam Mahadev ` Nanje v.: Hari Krishna-Danje 4 were 
cases; where a coparcener died pending appeal in a suit for parti- 
tion and all that was held was that éhe plaintiff is entitled to'a 
decree for a larger share as it had increased by. the death of a 
coparcener. In Rustomyi v. Sheth Purushotham-, Das 5 the 
father was the pla ntiff and the son’ one’of the defendants. Th: 





1, ILL. R. 35.All. 214. 
. L. J. 107, 3. 
R. 6 


2, C L.R 16 Mad. 350. 
4. I. L. R. 6 Bom. 113. gan L. R. 25 Bom, 606. 
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plaintiff died pending the appeal and the son was as his repre- 
sentative, the sole plaintiff, It , was held under the peculiar 
circumstances of the case he can only get such relief as would 
have been possible, had he occupied that position at the insti- 
tution of the suit. : ` 
I set aside the order allowing the amendment of the plaint 
with costs in this and the Lower. Court. a 
A. S. V. - -Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KUMARASWAMY SASTRI. 
Ponniah Thirumali Vandaya . Petitioners. (Accused 1 to 12 
Thevar and others , ... , and 14 to 16 in C. C. No. 
PA 73 of 1920 on the file of 
the Court of the Subdivi- 
sional 1st Class Magistrate 
of Sivakast Division). 
Cr, P. G.—S. 209-—Discharge—Order of—Validity—Magistrate—Jurisdiction 
lo weigh evidence. . `. pa 
What the Magistrate has, under S. 209 Cr. P. C. tosee is whether the evi- 
dence is such as to render the case a fit one for the jury to decide between conflict- 
ing probabilities, or, whether it clearly points to there being no prima facie case 
for the accused to meet. In arriving at a decision the committing Magistrate has 


discretion and power to weigh the evidence. 
To hold that, where there is some evidence, however untrustworthy in the 


Magistrate’s opinion, he is bound to commit a person for trial will be to make the 
preliminary enquiry a mere matter of form. a % 


Petition under Ss. 435 ‘and 439 of the Code of. Criminal 
Procedure 1898 and S. 107 of the Government of India Act 
praying the High Court to revise the order of.thé Court of the 
District Magistrate of Ramnad in Criminial Revision Case 
No. 5 of 1921 presented against the judgment of the Court 
of the Sub-Divisional Ist'Class Magistrate of Sivakasi Division 
in C. C. No. 73 of 1920. 0 
` T. Rangachariar and A. ‘Swaminadha Iyer for, peti- 
tioners. l l ; 

- The Public Prosecutor for Crown. 

“The Court delivered the following | 

` Order :—The petitiorfers were charged under Ss. 147, 148, 
379 and 323 of the Indian Penal Codeand the first class Magis- 
trate oJ Sivakasi discharged the accused as he was opinion that 
no prima facie case was made out. On revision the District 











Cr. R. C. No.-383 of 1921. 
-(Gr. R- P. No. 300 of 1921.) 4th November, 1921. 
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een Magistrate directed the accused to be committed for trial-to the 

' Vandaya Sessions Court. He was of opinion that if theft was the com- 
putar and mon object ọf the rioters the offence 'becomes one of dacoity 

` and so triable exclusively by the Court of Session. He was also 

of opinion that the Magistrate is bound to commit if there is 


any evidence in support of the charge. 


I am unable to agree with the view taken: by the District 
Magistrate, In the present case the First Class Magistrate has 
written a careful judgment in which he discussed the evidence 
on the side of the prosecution and ` ‘comes to the conclusion that 
it is not trustworthy. The District Magistrate does not go into 
the evidence and says that the Magistrate’s appreciation of the 
evidence is wrong, . Hé thinks it would be. out of place to go 
into the evidence, 


S. 209 of the Code of Criminal Procedure gives the Magis- 
trate power to discharge the accused charged with cffences tri- 
able exclusively by a Court of Session if after _ going into the 
evidence he is of opinion that there are not sufficient grounds 
for committing the accused person for trial. To hold that 
where there is some evidence however untrustworthy in -the 
magistrate’s opinion he is bound to commit a person for trial 
will be to make the preliminary enquiry directed by the Code a 
mere matter of form while itis intended to bea safeguard 
against false or frivolous, cases being sent. up for. trial. and in- 
nocent men-from being ‘put to the trouble and expense of 
undergoing a trial in the Court of. Session, is 


It is‘no doubt true that all that a committing magistrate 
has to see is whéther there is a prima facie case made out and: 
that it is not his business to usurp the functions of the Sessions 
Judge or the Jury and I agree with the observation of Bakewell, . 
J, in The National Bank of India, Lid., v, Kodandarama Chetty 1 
so far, I respectfully dissent from his view that the Magistrate. 
cannot draw reasonable inferences from facts „deposed to byethe 
prosecution witnesses where’ mote than One inference can be 
drawn and agree with the view taken by sunta Iyer, Ja 


In re Bai Parvati 2 it was held that siete the committing’ 
Magistrate finds that the evidence tendered for. the prosecution: 


is unwor thy of credit it is his duty under S, 209 of the Criminal 





1. (1913) M. W, N, 728 2. (1911) I. L. R. 35 Bom. 16 3; 
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Procedure Code to discharge the accused, A similar view was 
taken by Sadasiva lyer, J, In ‘Re Danappa Pillai., 

It is not as "pointed out in 35 Bombay `lu3ʻeasy to draw 
the line between the magistrate's duty and-the Session Court's 
prerogative and each case must be treated on its merits.. What 
the Court has to see is whether the evidence is such asto 
render the case a fit one for the jury to decide between confli- 
cting probabilittes or whether it.clearly points to there being 
no prima facie case for the accused to meet, In arriving ata 
decision the committing. magistrate n must have discretion and 
power to weigh the evidence. 

In the present case the Magistrate has given excellent 
grounds for the conclusion he has atrived at. I reverse the 
order of the District Magistrate. f WA 

A.S. V. . ee Petition allowed, . > 


IN THE HIGH COURT: OF JUDICATURE AT: MADRAS. - 
PRESENT :—MR, ees RRISHNGN AND” Me ‘JUSTICE 
RAMESAM; POSER as OS. gee Se 
Mum madi: Venkatiah j AA (Respondeht - e 
i ne i tees Defendant.) ~ 2 
v, za 
Boganatham Venkata Subbiah, ...-Respondent YA PA) 


Civil Procedure Code, O. 34, Rr. 4 and 5—Preliminary decree in a-suit for sale 
ona mortgage—A pplication for an order absolute in 1913—Disimissal of—Remedy. 
of party aggrieved—Whether applicalion can be received—No second application 
for final decree lies—Limitatton Act, Art. 181 applies to an abplication re a 
final decree. ` ya 

Whnere an application purporting to be for an prder absolute in a mortgage 
suit is made in 1913 and dismissed, che only remedy of the party aggrieved is to 
appeal against the order Subbalukshmi Animal v. Ramanujam Chetty (2) followed. 
.  Theapplication which has been so dism'ssed cannot be revived as revival 
implies the pendency of the prior petition. : 

After the dismissal of the first aoplicatiun, there cannot be a second application 
for a final decree. 

Aa application for a final decree in a mor’ gag? su't more than’ 3’ years after thé 
date for payment under the preliminary decree is barred by limitation under Art; 
181 of Limitation Act Patiabhiraifa Naidu v. Subramania Chetty (3) followed. 


Second appeal against the decree of the court of the Tem- 
porary Subordinate Judge of Cuddapah in A, S, No, , 158 of 
1920 (A. S. No, 12 of 1920 on the file of the District Court of 
—. jj?" eee 

1. (1914) 23 1. C. 741. 2 (1918) I. L. R. 42 M 52, 
3. (1917)7 L. W. 438, DE 
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Cuddapah). preferred against the order of the Court of the 
District Munsif.of Nandalur dated 15tl# July 1919 in E, P. No, 
641 of 1917 in O, S, No, 422 of 1912, 

B. Somayya for appellant, 

D. Srinivasa Rao for respondent, 

The court delivered the following 


` Judgment; —We are unable to agree with the tearned Sub- 
ordinate Judge in this case, The application on 9-10- 13, E. P, 
1244 of 13 did, no doubt ask for “order absolute” and we take it 
that it meant a final decree, But that application was dismissed 
it may be quite erroneously, The petitioner's remedy then was 
to appeal against that order, See Subbalakshmi Ammal v, 
Ramanujam Chetty 1 ; he did nct do so, The order cannot in 
our opinion be treated as ultra vires as the lower appellate 
court says however erroneous it might be ; nor can we agree that 
the petition is to be treated as one that can be revived because 
it was wrongly disposed of, The theory of revival involves an 
assumption that the petition was not,disposed of but was some- 
how pending, Error of law in the disposal of a petition does 
not involve such a position, On the above view, the 2nd. appli. 
cation for a final decree which is the one before us now is an 
incompetent application 


There is the further difficulty that the present application 
is barred by limitation, having been filed more than 3 years 
from the date when the right to apply accrued ; that is the 
date fixed for payment under the preliminary de. It-is now 
settled that such applications under the present Code are appli- 
cations in the suit itself and not execution applications and 
article 181 of the Limitation Act applies to them, See Pattabhi- 
rama Naidu v. Subramania Chetti 2, On this ground also, 
plaintiff's application fails. | 
* Itis unfortunate that the plaintiff’s legal advisers failed to 
realise what the proper procedure in this case was in time, and 
plaintiff has thus lost the fruits of his mortgage decree but we 
are unable to help him. 

The order of the lower pss court is set aside and the 
order of the -Munsiff is restored with costs here and in the 
court below. . - sa mettre 

-C.A.S. - i Petition allowed 
J. (1918) I. L R. 42 Mad. 52. 2. (1917) 7 L. W. 438, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUsTICE SPENCER AND MR. JUSTICE 
RAMESAM, - on i ; 


The Official Receiver of Coimbatore ... Appellants (Plain- 
District and another. O° & - tiffs.) 
U. ` 
D. D. Kanga Wo... Respt. (Defendant) 


Provincial Insolvency Act III of 1907 S. 16 2 (a) and S 20 Clause (d)—Snit 
by ‘Official Receiver without the leave of the Insolvency Court—Absence of leave, 
whether defence to the suit—The expression “ as hereinafter provided in S. 16 2 2 
(a) qualifies the word—" Receiver’. 

Where an Official Receiver appointed under the Provincial Insolvency Act 
III of 1907 institutes a suit without the leave of the Insolvency Court, it is not a 
valid: detence to the suit, that such lsavé has not been obtained. Lee v SPRER 
followed. 

The obtaining of leave.is a matter between the Receiver and the court whose 
officer he is and the want of leave cannot be relied on by defendants in a suit. 
The Official Receiver in India case, prosecutes the suit at his own risk i in the 
matter of costs and cannot charge-them on the Insolvent's estate if he loses. 

The expression ‘tas hereinafter provided” in S. 16 (2) (a) of the Provincial 
Insolvency Act qualifies the word ‘receiver’? and does not qualify the word “vest”? 
in the same sub-section, a 


Appeal from the decree of the Hon’ble Mr, Justice Phillips, 


dated the 15th September 1920 passed in, the exercise of the 


ordinary Original Civil Jurisdiction of this Court, in Civil Suit 
No. 719 of 1919. ; 

T. V. Gopalaswami Mudaliar for the appellants 

0. T. GovindanNumbiar intructed by Short and Bewes 
form the Respondent 

The Court delivered the following 


Judgments: —Spencer J It is evident from paragraphs 15 
and 16 of the affidavit that accompanied both ©. M. P. No, 2723 
of 1919, the 2nd appellant's petition for stay of the sale of the 
insolveni’s property, and C. M. P. No. 2724 of 1919, the petition 
for a direction to be given to the Official Receiver, Coimbatore, 
to file a suit against the Respondent in this appeal for damages 


on account of his action in allowing the promissory note for Rs. - 


10,000, to become time bagred, that the purpose of the ‘latter 
petition, was to get a suit filed within October 27th, 1919, after 
which date a suit upon that cause of action ‘would have been 
out of time. 

C. M. A. 272 of 1919,-wherein the order of the District 
Judge of Coimbatore directing the Official Receiver. not to file 
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a suit was ‘appealed against, was not placed before Odgers, J, 
for disposal, nor did that learned Judge purport. -to deal with 
the District Judge’s order, 1 consider therefore that Bakewell 
J. whe dealt with an application for stay of proceedings in the 
suit, pending the disposal of C., M.A, No. 272 of 1919, and 
Phillips J, who tried the suit, were right in regarding Odgers 
J’s order ‘as a provisional subject to the result of the C .M: A.” 


. The learned Judges (Oldfield and Seshagiri Iyer, JJ) who 
heard the C M A observed that the order of Odgers, J. was in 
force and that they could not interfere with it in the proceed- 
ings. before them. ` They next went on to say that in these cir- 
cumstances it would be useless to dispose cf the appeal and to 
dismiss it. Apparently they failed to notice that Odgers, J. 
could not and did not set aside the District Judge’s order re- 
fusing leave to sue, an order that was passed by him as a court 
exercising jurisdiction under the Provincial Insolvency Act 
(Vide the expression “by leave of the Court” in S. 20 of ` 
Act III of 1907, the enactment then in force, and the defini- 
tion.of.“ Court” in S. 2 (1) (g). -They also seem to-have-over- 
looked the fact that the.result of the Bench dismissing the ap- 
peal would be to leave the District Judge’s- order -prohibiting 
the Official Receiver from suing in full force and effect, I have . 
no doubt that their intention. was to give. full effect to Odgers, 
J’s order and that this result might have been attained by 
allowing the appeal instead of dismissing it, - - 


But no attempt has been made by the Parties to get the 
order on the C. M: A. reviewed by- the Bench- that passed it, 
and so we.are bound to give it the legal -effect that -it has, 
instead of being. guided by what we may think: the learned . 
Judges intended. to. do. . a g 


_ «On the second point, which is that no leave was necessary 
for the institution of this suit, I am unable to follow the opin- 


- ion of the Learned Judge of the Court who tried this suit, in 


treating the words “vas hereinafter provided ” in S. 16 (2) (a) 
of Act III of 1907, as qualifying the words “vest”, I think 
that they qualify the word “ receiver ? that immediately 
procedes them, seeing that the following Ss. 18 and 19, provide 
for two kinds of receivers, one appointed by the Court for the: 
particular: insolvency and others appointed by the Local - 
Government for certain local areas. In the absence of a receiver 
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e 
of either of these. classes, the’ insolvent’s ` opeis upon an 
order of adjudication being made, vests in the Court., 
- S. 17,0f the Presidency, Towns Insolvency: Act (Act III of 


1909) which deals with the vesting of the insolvent's property, 


in the Official Assignee, does not contain the words “ as herein 
after provided ”. They were not needed, because no doubt 
could arise as to the Officer designated by the words “ Official 
Assignee”, an expression defined in S. 2 (c). of that, Act; 
whereas there is no definition in the Provincial Insolvency 
Act of the word “ receiver ” till we come to S. 18. 

I think that the obtaining of leave is.a matter between the 
receiver and the Court whose officer he is, and that it is nota 
valid defence to the suit which a defendant can raise to say 
that. leave of the Insolvency Court has not been obtained. I 
would follow the English law as laid down in Lee v, Sangster 1 
which although decided in 1857 appears from In re Branson 2 
to be still good law. As between the Court. and the Official 
Receiver there was no reason for withholding leave, : as the 
assets of the insolvent’s estate were not risked by the suit, 
The Official Receiver is not the sole plaintiff in the pre- 
sent suit, and it was made a condition precedent to the 
granting of leave by Odgers, J. that the co-plaintiff who is the 
insolvent himself, ‘should find security for Rs. 1,500, for the 
defendant’s costs in the suit. r 

‘As appellants succeed. on this point, the appeal must be 
allowed and the suit is directed to be restored to file and dis- 
posed of according to law. The 2nd appellant will get his 
costs of this appeal. Costs of the suit willl be pes the 


final decree. 
Ramesam J :—The suit out of which ‘this appeal arises was 


filed by two plaintiffs. The 2nd plaintiff is an insolvent and 
the Ist plaintiff is the Official Receiver (of the Coimbatore 
District) in whom the properties of the. insolvent were vested 
under’S, 16 (2) (a) -of the Provincial Insolvency Act LI of 
1907,- It was dismissed hy our brother Phillips J. on the 
ground that- it was not-maintainable without leave of the Court 
and.no leave had been obtained. The plaintiffs appeal, 

_ The first point argued is that the Judgment (dated 12th 
April 1920) of Oldfield and Seshagiri Iyer, JJ in C. M.A. No. 
272 of 1919 (on appeal against. the order of the District Judge 


1. (1857) 2 C. B. N. 5.1 - 2. {1914 )2 K. B, 701 
e, . 
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of Coimbatore refusing to grant leave to the Official ‘Receiver to 
file this suit) is, or what amounts to th same , thing should be 
construed as, an order granting leave. In that judgment, their 
Lordships construe a previous order by Odgers J (dated 24th 
October 1919) not as an interlocutory order intended to operate 
till the disposal of the appeal but as a permanent order which 
would remain in force after the disposal of the appeal. This 
construction of the order of Odgers, J. is binding on the parties ` 
and on us, even if we are inclined to take a different view of it. 
But this is not enough for the appellants. It was necessary that | 
the order of the District Judge should have been modified by 
the High Court in appeal.- The learned Vakil for the appellants 
contends. that the order of their Lordships should be construed 
as an order adopting the order of Odgers, J. If it were possible 
I would adopt such a construction; but I confess that the 
language of their Lordships “ it would be useless to dispose of 
the appeal and it is dismissed . . .” presents considerable 
difficulties in my way. If it were necessary for us to dispose 
of the case on this point, I would adjourn the appeal to enable 
the appellants to apply for a review of the order of Oldfield and 
Seshagiri Iyer, JJ. But I do not further deal with this point, as 
I'am clear the appeal must be allowed on the 2nd ground, viz., 
that the leave of the court is not necessary for -the maintain- 
ability of the suit. 

S, 20 (d) of the Act authorises the Receiver to institute a 
suit with “ leave of the Court’. The consequences of the want 
of leave are not stated. Similar provisions in other Acts have 
been construed as not being fatal to the maintainability of the 
suit, if leave is not obtained (vide Cochrane v. Owen 1, on 
11 Vict Ch. XXI S. 29 the Insolvency Act, formerly in 
force in the Presidency towns; Lee v, Sangster 2, on 
12 and 13 Vict C VI S. 153 and In re Branson 3, 
on 46 and 47 Vict C 52. The reason given in these 
cases is that. ‘leave’ is a matter between the Court and Official 
Receiver and the want of leave eannot be relied. on by the 
defendants in a suit. The Official Receiver prosecutes the suit 
at his own risk in the matter of costs and’cannot charge them 
on the Insolvent’s estate it he loses, It is said that these cases 
do not govern the matter before us as the vesting under Act 
III of 1907is qualified, as S. 16 (2) (a) provides that. the pro- 


1. 2 Hyde 150 2. (1857) 2 C. B. (N. S.) 1 ; S. C. 140 E. R. 310. 
3. (1914) 2 K. B. 701. e 
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perty of the insolvent “shall vest in the Court or in a receiver 
as hereinafter provided“, It is contended that the effect of 
the words “ as hereinafter provided” is to make the vesting 
subject ‘to the provisions of S. 20 which provides for leave of 
the Court and that, if leave of Court is not obtained, there is no 
VESHBE 5 whereas, in the other enactments, the vesting was 

‘ absolute,’ But as my learned brother pointed out in the course 
of the arguments, the term‘ receiver’ does not occur in the 
prior sections of the Act not even in S. 2 containing defini- 
tions and occurs for the first time in S, 16 without any 
explanation. The provisions for the appointment of Receivers 
and Official: Receivers are contained in S. 18 and S. 19 and 
these words “as hereinafter -provided” (following the word 
‘ receiver’) are intended to draw the attention of the reader to 
these sections and, in my opinion, have nothing to do with 
S. 20. Inthe Presidency Towns’ Insolvency Act III of 1909, 
S. 2 (c) defines Official Assignee, S. 17 directs that the property 
of the insolvent shall vest in the Official Assignee and S, 68 
provides for suits by the Official Assignee with leave of 
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Courts, The absence of the words “as hereinafter provided” :: 


in S, 17 is due to the fact the the “ Official Assignee” has been” 


defined in S. 2 (c) unlike ‘receiver’ in Act III of 1907. 
In my opinion the words “ as hereinafter provided” qualify 
‘receiver ’ and not the verb “ shall vest” ; and there is no dis- 
tinction in principale between the policy of all these enact- 


ments, The language of S. 153 0f 12 and 13 Vict-C 106is . 


stronger as it uses the words ‘ with the leave of the Court first 
obtained, upon application to such Court, but not other- 
wise.’ I donot see any reason why the cases above cited 
should not apply to the Act of 1907: The appeal is therefore 
allowed, the decree of Phillips, J. is reversed and the case re- 
manded, to the Original Side for dispossal according to law, 
The 2nd appellant will have the Costs of the appeal, The costs 
of the first Court will abide result, r 


A.S, V, Appeal allowed, 


R—8 
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i © + PRIVY COUNCIL. 


PRESENT :—VISCOUNT HALDANE, LORD ATKINSON AND SIR 


JOHN EDGE, os 
(On appeal from the Court of the Judicial Commissioner of 
Oudh.] , , 
Narindra Bahadur Singh ... Appellant. 
5 v. ; 
The Oudh Commercial Bank, Limited .... Respondents, 


United Provinces Court of Wards Act (IV of 1912) Ss. 8, 11 and 12—Dis- 
qualified pro prictor— Mortgage decree against Court of Wards—Estate released 
from superintendence—Liability of proprietor. 


Atter the passing of a preliminary decree ina mortgage suit, the Local Govern- 
ment of the United Provinces declared the mortgagor a disgualifled' proprietor and 
the Court of Wards assumed superintendence ofthe estate under the U. P. Court 
of Wards Act. The mortgagee obtained an order absolute against the Court of 
Wards during but soon afterwards the estate was discharged from superinten- 
dence by the Local Government apparently on the ground that the circumstances 
did not justify the declaration that the mortgagor was disqualified to manage his 
own property. The mortgagor resisted execution of the mortgage decree on the 
ground that the order absolute was’ not binding on him. Held, that in the ab. 
sence of proof that the proceedings ofthe Court of Wards were a nullity, the 
mortgagor was bound by the order absolute passed against the Court of Wards as 
representing the estate and that the mortgaged properties were liable to be 


sold in execution. 


Appeal (No. 59 of 1920) ‘from a judgment and decree of the 
Court of Judicial Commissioner of Oudh (December 16, 1918) 
varying a decree of the Subordinate Judge of Fyzabad (May: 17, 


1918). 
Upjohn, K. C. and Parikh for the appellant, 
Degrugther, K. C. and Dube for the Respondents were not 


called on. 
The Judgment of their Lordships was delivered by. 


Viscount Haldane. The question on this appeal is whether 
the respondents can enforce a decree made a good while.ago.in 
a suit for sale of certain mortgaged properties. The preliminary 
decree was made on June 15, 1915, on gppeal to the Court of the 
Judicial Commissioner froma decree dated October 31, 1912, of 
the Subordinate Judge of Lucknow. A few days later, on July 
21, 1915, the Court of Wards purported to declare the mortga- 
gor a disqualified proprietor, and assumed superintendence of his 
estate under the United Privinces Court of Wards Act (U. P. 





* Oth May 1921, i 
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Act IV of 1912). On ‘a’ date which is variously stated, but 
appears to have been February 21, 1916, the decree was made 
final, On June‘l4, 1916, the mortgagor applied for the estate 
to be released and on September 12, 1917, the estate was releas- 
ed from the superintendence of the Court of Wards under the 
direction of the Local Government,:which had been set in motion 
and in some way directed to bring that about by the Central 
Government of India. 3 

The appellant is now resisting the execution of the decree, 
because, he says, the decree absolute is not binding on him, 
inasmuch as the Court of Wards had -no jurisdiction to repre- 
sent him the proceedings. 

The contention of the respondents and the view taken by 
the Court below is that the action of the Court of Wards while 
its superintendence continued to exist was operative, and that it 
cannot be treated as having been a nullity ; it was good until 
set aside by the Local Government, acting on the directing of 
the Central Government of India. : 

Their Lordships’ attention has been drawn to certain 
sections of the United Provinces Court of Wards Act, 1912, to 
the effect that no declaration made by the Local Government 


under S. 8 or by the Court of Wards under S. 10 is to be ques- | 


tioned in any Civil!Court, and there are analogousiprovisions/to 
those providing for other cases which cover the kind of procee- 
dings which are before their Lordships. 

“The material facts are these : as has been said, the preli- 
minary decree for sale was obtained on October 31, 1912, mort- 
gage having been executed a long time previously in 1894, The 


decree stood in substance, although it was modified on appeal, 
and then there were rather, complicated questions raised as to 
interest which were the subject of proceedings, and they are in 
form before their Lordships, But as to that the matter was dis- 
posed of in the course of the petition that was presented to the 
Board for a stay of execution. The result is that the question 
with regard to the interes} is not now before their Lordships ; 
the only question that is before them being whether the Court 
of Wards validly represented the appellant. in the substantial 
proceedings in regard to the decree itself, 

On July 21, 1915, the Court of Wards assumed superinten- 
dence of the estate of the appellant, The Bank then applied for 
a decree absolute for sale against the Court of Wards, represent- 
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ing the appellant, and it was made on February 21, 1916. Then 
there were arrangements made between, the Court of Wards and 
the Bank for the postponement of the executiofi of the terms of 
the decree: with which their Lordships are not concerned, and 
there were certain questions as to whether there should be an 
appeal to the Privy Council from the decision in India as to 
the validity of the decree for sale, but the Court of Wards was 
unwilling to appeal to His Majesty in Council, and ultimately 
no appeal was brought. Then by an order of the Local Govern- ' 
ment made on May 16, 1917, under the order of the Govern- 
ment of India, the estate of the appellant was directed to be re- 
leased upon payment by him of the sum of Rs. 57,000. On 
June 29, 1917, the mortgagor paid that sum, and on September 
12, 1917, his estate was, as already stated, released from the 
superintendence of the Courts of Wards. On July 3, 1917, 
the Bank made a second application for the execution 
of the final decree of February 21, 1916, by which it 
was declared that the.mortgaged properties were to be sold, and 
the only question before their Lordships is whether the decree 
absolute is one that was binding on the appellant, inasmuch as 
it was made against the Court of Wards, which it is now said 
had no jurisdiction to act. Their Lordships have not before 
them the terms of the order made’ by the Government of India, 
nor the correspondence which took place between the Central 
Gover -nkent and the Local Government. For reasons of state, 
these documents are not produced and their production cannot 
be compelled, but there is no reason to infer that they would 
make the matter any way different from what it prima facie 
appears to be. The Local Government put the Court of Wards 
in charge of the appellant’s estate and prima facie that was 
within their powers. It continued to be under their control until 
the Local Government released it. It is not to be presumed, 
unless it is clearly proved .by the appeliant, that the release 
operated retrospectively, so as to invalidate all the multitudinous 
acts which must have been done while the Court of Wards was 
in superintendence. Their Lordships are, therefore, unable to 
take any view different from that taken by the Court below. In 
the Court below reference was made to the terms of the United - 
Provinces Court of Wards Act of 1912, and particularly to Ss., 
8, 11 and 12, and to Chapter VII., which contains Ss. 53 to 60, 
all of which pont to what is a stringent provision that no one 
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is to investigate the motives or review the discretion of the 
governing body which is being dealt with, or to question what 
it has done in the Courts, 

Without proof that the proceedings of the Court of Wards 
were a nullity, their Lordships are not ina position to look 
into the matters which have been’sought to be discussed before 
them. It is enough to say that their Lordships agree with the 
judgment of the Court below, and they will therefore humbly 
advise His Majesty that this appeal be dismissed with costs. 

Solicitor for appellant : E. Dalgado, 

Solicitors for Respondents : T. L. Wilson & Co. 

É =< Appeal dismissed, 
PRIVY COUNCIL, 

PRESENT —Viscount CavE, LORD SHAW AND MR. AMEER 

ALI, 


Secretary of State for India In Council .... Appellant. 
v, 
Maharaja of Burdwan .-- Respondent. 


Bengal Permanent Settlement Regulation U oj 1793) Bengal Regulations 
(XIX of 1798 and IT of 1918) Permanently settled estate—Churs formed sub- 
seguent to settlement—Liability to assessment—Non-navigable river—Owner- 

"ship of the bed—Bengal Alluvios and Diluvion Act (IX of 1847) S. 6. 

Lands whether cultivated or waste at the time af the settlement, but included 
ina permanently settled estate, are exempt from further assessment under Bengal 
Regulation I of 1793. But this protection extends only to lands actually in exis- 
tence at the time of the settlement and specifically included in the estate as 
settled. 

Churs formed after the decennial settlement within tbe limits of the zemin- 
dari are to be treated as unsettled under Bengal Regulation II of 1890 even though 
the river bed from which the Churs have been thrown up was the property of the 
zemindar at the time of tke settlement and the jamma was imposed on the zemin- 


dari as a whole. It is therefore competent to the Government to assess to public ` 


revenue under Bengal Act IX of 1847, churs formed ina non-navigable river both 
where it flows through a permanently settled zemindari and within the middle 
line of the river where it is the boundacy of the zamindari. The fact that the whole 
or half of the river bed>as the case may be was part of the permanently settled es- 
tate does not affect the right of the Government to assess the churs in question, 
Secretary of State for India v Fahamid un-nissa Begum 1. distinguished. 
Setretary of State for India v Bejoy Chand Mahtap 2. reversed 
On appeal from the High Court at Calcutta, 
Consolidatad Appeals (Nos. 187 and 188 of 1919) 
from ajudgment and four decrees of the High Court (May 
22, 1918), modifying, in favour of the first respondent, three 
decrees of Subordinate Judge of Burdwan (July 9, 1913) 


ji 1. (1890) I L.R. 17 Cal. 590 : 17 I. A. 40. 
2. (1918) I. L. R; 46 Cal. 390 ` -./ 
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and reversing a decree of District Judge of Bankura (July 14, 
1913) the second respondent’s suit, e 

Dunne K C and Kenworthy Brown for the appellant, 

De Gruyther K C.and Dube for the respondents. ° 

The judgment of their Lordships was delivered by 

Viscount Cave:—These are consolidated appeals from 
decrees made by the High Court of Judicature at Fort William 
in Bengal in four suits. Of these suits three were brought by 
the Maharaja of Burdwan, with whose ancestor the zamindari 
of Burdwan was permanently settled in the year 1793 ; and the 
fourth by the zamindar of Maliara with whose predecessor that 
zamindari was similarly settled in the same yer. The causes of 
action in all the four suits were similar in character, The lands 
comprised in the zamindari of Burdwan are in part traversed 
and in part bounded by two rivers, the Damodar and’ the 
Datakeshwar ; and the Maliara lands are similarly bounded by 
the first-mentioned river. Since the date of the settlements a 
large number of Churs (or sandbanks) and islands have been 
thrown up in these rivers ; and the revenue authorities, purport- 
ing to act under Act IX of 1847, recently caused a deara 
survey to be made of these churs and islands (hereafter for’ 
the sake of brevity referred to as churs) and assessed them with 
revenue, and on the refusal of the zamindars to accept a settle- 
ment, settled them with third parties. The zamindars disputed 
the right of the Government to make such an assessment and 
claimed to be the owners of the churs where they lay opposite 
to their settled lands and to be entitled to hold them as part of 
their settled property free from any additional assessment ; and 
it was to establish this claim that these suits were brought. The 
decision of the Subordinate Judge of Burdwan in the suits 
brought by the Maharaja was partly for and partly against his 
claim, while the ‘decree of the District Judge of Bankura in the 
Maliara suit was wholly against the zemindar. On appeal the 
High Court decided all the suits in favour of the plaintiffs, 
and thereupon these appeals were brought by the defendant, 
the Secretary of State for India in Council. 

The evidence in the suits is voluminous, but the material 
facts may be shortly stated ; and for this purpose it will be suffi- 
cient to refer to the facts in the first two suits only namely, 
those brought by the Maharaja of Burdwan with reference to 
the churs in the river Damodar ; for it is common ground that. 

` oe 
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the decision in these two suits must- determine the result of the 
other two suits also. . 


The Damodar is a river of some.width but little ies 


‘flowing info the Hooghly near Gurchumbook. For a distance 


of fifty-three miles—namely, from Theraut to Basna, it forms the 
southern boundary of lands belonging to the zemindari of 
Burdwan ; and for the next ninety one miles namely from 
Basna to Gurchumbook, it runs through the lands of that 
zemindari, which accordingly „adjoin the river on both banks, 
except that a few of the riparian mauzas were some time since 
sold for arrears of revenue and ‘no longer ‘belong to the 
zamindari. From Gurchumbook up to Ampta—that is to say, 
for a distance of about fourteen miles—the river is navigable 
at all seasons of the year ; but beyond the last-mentioned point 
it is navigable at certain seasons only, and for present purposes 
may be treated as nun-navigable. The Maharajas of Burdwan 
appear to have fishing rights in the river and to own certain 
private ferries upon it. They also at one time levied tolls on 
boats passing up and down the river; but these tolls were 
abolished by the Government in the year 1772—that is to say, 
before the date of the decennial settlement—and have’ not 
since been levied. 

For some time before 1791 yearly settlements were 
effected with the successive Maharajas, and it appears that on 
the occasion of one of these yearly settlements—namely, that 
for the year 1772, a deduction was made for nadi sikasti, or 
diluvion by river. The kabuliyat relating to the settlement of 
1788 is produced; and by this document Maharaja Tej 
Chandra, who is therein described as “zamindar of pergunnah 
Burdwan, etc., in the province of Bengal,’ accepted the 
sum of Rs, 40,15,109. Za. as the revenue for the settle- 
ment of “the said chukla,” and agreed to cultivate the land 
and to raise no objection to paying the revenue on the score 
of inundation, of the lands being washed away by’ the river, 
etc. In 1790, when the decennial settlements were introduced, 
difficulty was experienced in effecting an agreement with the 
Maharaja, with the result that some mauzas were sold by 
Government to raise arrears of revenue ; but ultimately i in 1791 
a settlement for nine years was Agreed upon. No sanad- or 
kabuliyat relating to this important settlement has been 
produced, but its terms are evidenced by a statement headed 
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“Dowl Bundhbust or- Particular Statement of the Jumma of 


'Pergunnah Burdwan payable yearly by the Zamindar Maharaja 


Tej Chand Bahadur for nine years from the beginning of the 
Bengal year 1198 to the end of 1206, or from April 10, 1791, 
to April 11, 1800.” This-statement contains the items maine 
up the sum of Rs. 40,15,109. 2a. specified in the kabuliyat for 
the year 1788, and after certain deductions for sayer abolished, 
lands sold for arrears of revenue, and other matters, brings out 
the-total revenue payable by the zamindar during the nine years 
at Rs, 32,93,892 per annum. No reference is made to the 
river-bed; and it was found by the Subordinate Judge that, 
while the income from the fishing and ferrying rights was 
included in the assessment, no part of the bed was included in 
any ofthe settled parganas and mauzas. Indeed it is plain 
that in- arriving at the revenue for the purposes of this settle- 
ment.the bed of the river was not taken into account, .It is 
this settlement which was made permanent by Regulation T of 
1793. 


` Upon these and other like materials the Subordinate Judge 
came to the conclusion that the whole bed of the river where it 
ran through zamindari lands, and the bed and medium filum 
aquae where it bounded those lands on one side only, was the 
property of the zamindar, and accordingly that the churs 
formed on these parts of the river-bed belonged to the 
zamindari; but as’ to the effect of the permanent settlement he 
drew a distinction. He held that, the zamindari having been 
settled as “the said chukla”—that is to say, as a compact estate 
—in the year 1788, and (as he assumed) also in the year 1791, 
the settlement included and covered the river-bed where it was 
bounded on both sides by the zamindari lands, and that the: 
churs formed on this part of the bed could not be the subject 
of an additional assessment under the ‘Act of, 1847; but as to 
that part of the river which was bounded on one bank only by 
the’ zamindari lands, he held that the bed of the river ad 
medium filum, being included in*the adjoining lands by pre- 
umption of law only, was not covered by the settlement, and 
that the churs since formed on this part of the bed were liable 
to assessment as unsettled land. On appeal the High Court, 
while upholding the findings of the Subordinate Judge as’ to 
the proprietary rights of the zamindar in the river-bed and 
chars, rejected the distinction drawn by him as to the effect of 
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the permanent settlement, and held that the zamindar was 
entitled to hold all the chars in dispute as part of his permen- 
ently settled lands and free from further assessment. The 
appeal is therefore brought as to all these chars. 

In dealing with this appeal their Lordships accept the 
concurrent findings of the Courts as to the ownership of 
the bed of the river and of the chars formed upon it since 
the date of the settlement, and the assumption of the Sub- 
ordinate Judge that the decennial settlement of 1791 (which 
was made permanent in 1793) was similar to the settlement 
evidenced by the kabuliyat of 1788 in assessing the zamindari 
as a whole. They also -put aside for the moment the subor- 
dinate arguments founded on the facts that some of the riparian 
mauzas had been alienated before the settlement, and that the 
lower part of the river was navigable ; and they proceed to con- 
sider the important question of law, whether on the facts as 
found the revenue authorities were entitled to assess the newly 
formed chars to revenue as being “land added to the eatate” 
within the meaning of S. 6 of Act IX, of 1847. lt has already 
been decided by the Board in Secretary of State for India v. 
Fahamidunnissa Begum 1 that the intention and effect of the 
Act of 1847 was merely to alter the machinery by which lands 
gained from the sea or rivers by alluvion or dereliction were to 
be assessed, and not to subject to assessment any lands which 
would not have been liable thereto under the law in force at 
the time when the Act was passed ; and accordingly the ques- 
tion raised as to the assessability of the chars in dispute must 
be determined by reference to the pre-existing law and parti- 
cularly to Regulation II of 1819. 

Regulation | of 1793, by which the decennial settlements 
were made permanent, declared (by S. 3) to the zamindars and 
other proprietors of land with whom a settlement had been 
concluded that “ at the expiration of the term of settlement no 
alteration will be made in the assessment which they have 
respectively engaged to pay, but that they, and their heirs and 
lawful successors, will be allowed to hold their estates at such 
assessment for ever.’ The main purpose of this declaration 
appears from S. 6, which contains the following paragraphs : 
, “The Governor-General in Council trusts that the proprietors 
. of land, sensible of the benefits conferred upon them by the 
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public assessment being fixed for ever, will exert themselves in . 


the cultivation of their lands, under thee certainty that they will 
enjoy exclusively the fruits of their own good management and 
industry, and that no demand will ever be made upon them, or 
their heirs or successors, by the present or any future Govern- 
ment, for an augmentation of the public assessment in conse- 
quence of the improvement of their respective estates,” 


Regulation XIX of 1793, which deals mainly with demka 
lands, contains the following recital showing the origin. of the 
settlements for revenue: “ By the ancient law of the country, 
the ruling power is entitled to a certain proportion of the pro- 
duce of every bigha of land (demandable in money or kind, 
according to local custom), unless it transfers its right thereto 
for a term or in perpetuity, or limits the public demand upon 
the whole of the lands belonging to an individual, leaving him 
to appropriate to bis own use thé difference between the value 
of such proportion of the produce and the sum payable to the 
public, whilst he continues to discharge the latter.” 


Regulation II of 1819 which is expressed to be passed for 
(among other things) defining the right of Government to the 


revenue of lands not included within the limits of estates for’ 


which a settlement has been made contains (in S. 3) the follow. 
ing provisions: “ First—lt is hereby declared and enacted 
that all lands which, at the period of the decennial settlement, 
were not included within the limits of any pargana, mauza or 
other division of estates for which a settlement was concluded 
with the owners, not being lands for which a distinct settlement 
may have been made since the period above referred to, nor 
lands held free of assessment under a valid and legal title of the 
nature specified in Regulations XIX and XXXVII, 1793, and 


in the corresponding Regulationsisubsequéntly enacted, are and ' 


shall be considered liable to assessment in the same manner as 
other unsettled mehauls, and the revenue assessed on all sych 
lands, whether exceeding one hundred bighas or otherwise, 
shall belong to government . . . . Second—The forégo- 
ing principles shall be deemed applicable not only to tracts of 
land, such as are described to have been brought into cultiva- 


tion in the Sundarbans, but to all chars and islands formed: 
since the period of the decennial settlement, and generally to all’ 


lands gained by alluvion or derelictionisince that period, whether 
ons . 


4 
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from an introcession of the sea, an alteration in the course of 
rivers, or the gradual acęession of soil on their banks.” 

S. 31 of the"same Regulation saves the rights of the pro- 
prietors *permanently settled estates to the full benefit of 
“all waste lands included within the ascertained boundaries 
of such estates respectively at the period of the decennial 
settlement and which have since'been or may «hereafter 
be reduced to cultivation,” and concludes with the fol- 
lowing general declaration: “ Second—It is further hereby 
declared and enacted, that all claims by the revenue authorities 
on behalf of Government to additional revenue from lands 
which were at the period of the decennial settlement included 
within the limits of estates for which a permanent settlement 
has been concluded, whether on the plea of error or fraud, or 
on any pretext whatever, saving, of course, the case of lands 
expressly excluded from the operation of the settlement, such 
as lakhiraj and thanadari lands, shall be and be considered 
wholly illegal and invalid. 

On an analysis of the terms of these Regulations, so far as 


they are material to the question now under consideration, it 


appears that, while lands included in a-permanent settlement 
were carefully excluded from further assessment, this protection 
was extended only to lands actually in existence at the time of 
the settlement and specifically included in the estate as settled, 
The produce of “every bigha” of these lands was to be assessed 
to revenue once. for all (Regulation XIX of 1791) ; and even 
waste land -producing little or nv revenue to the proprietor, if 
‘“Socluded within the limits of any pargana, mauza or other 
division of estates for which a settlement was concluded,” was 
to be free from further assessment on being brought into culti- 
vation (Regulation II of 1819, S. 31). But lands not included 
‘in the settled pargana and mauza were to be considered liable 
to assessment as-unsettled property ; and “ these principles ” i.e, 
that lands not included within the limits of the settled pargana 
and mauza were to be the subject of additional assessment were 
to be deemed applicable tô all chars and islands formed since 
the decennial settlement, and generally to all lands gained by 
alluvion or dereliction Since that period (Regulation II of 1849), 
It appears to their Lordships that the effect of the Regulation 
“ last referred to is to declare that chars formed after the decen- 
nial -settlement are, to be treated as unsettled ; and that this 
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PC express provision cannot be excluded merely by showing that 
Secretary the riverbed from which the chars have been thrown up was at 
toe the date of settlement the property of the zamindar,*and that 
.” Council. the settlement was imposed upon the zamindari as a whole. The 
Mabaraja of Ownership of the bed may determine the proprietary rights in 
Burdwan. the chars but property is one thing and assessability is another. 
Viscount ; The Regulation declares in terms that new chars are to be in- 
Cave. cluded in the category of unsettled lands, and contains no ex- 
ception for chars formed upon a river-bed belonging toa 
settled estate. Such chars must therefore be treated as unsettled. 
This conclusion is strongly supported by ‘the terms of 
Regulation XI of 1825, which deals with the rules to be observ- 
ed in determining claims to lands gained by alluvion or direlic- 
tion, The fourth rule laid down in that Regulation, while pro- 
viding that “in small and shallow rivers, the beds of which, 
with the julkur right of fishery, may have been heretofore re- 
cognised as the property of individuals, any sandbank or char 
that may be thrown up shall, as hitherto, belong to the-proprie- 
tor of the bed of the river,” adds the words “ subject to the 
provisions stated in the first clause of the present section.” 
These last-mentioned words refer to the proviso to the frst 
clause, which prevents the owner of an increment of land gain- 
ed from a river or the sea from being exempt from assessment 
to revenue under Regulation II of 1819 ; and they show con- 
clusively that the intention of the Regulation was to provide 
that all chars newly formed since the decennial settlement, 
. though upon a river-bed which is “recognised as the property” 
of the owner of the settled estate, are to be treated as land 
-gained since the settlement, and liable to be assessed accord- 
ingly. 
za Phere is nothing inequitable in such a construction. S. 5 of 
„Act IX of 1847 provides that, when on inspection of the deara 
. survey map it appears that land iias been washed away from or 
| lost to any estate paying revenue to Government, a proportion- 
ate deduction shall be made from the jama ; and if a deduction 
is to be made for land washed away, there is no reason why an 
addition should not be made in respect of land gained by 
` alluvion or dereliction. In the latter case, while it may be that 
.the area nominally belonging to the estate is unaltered, the 
_ cultivable area is increased and with it the potential revenue of 


the estate. A 
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It was suggested in argument that a river-bed might be 
treated as “waste land” coming within the protection of 
S. 31 of Regulation II of 1819 ; but their Lordships are not of 
that opinion. Indeed the express provision in S. 31 that 


waste land shall not be the subject of an additional ° 


assessment when brought into cultivation, when contrast- 
ed’ with the provision of S. '3 of the same Regulation 
as to newly formed chars and islands, affords further support 
to the view that the legislative authority intended to put 
such chars upon a different footing from the waste lands and 
to make them liable to assessment. i 


The learned Judges of the High Court appear to have 
thought that such a construction of the Regulations as is here 
adopted would be opposed to the decision of this Board in the 
above cited case of Secretary of State for I ndia v. Fahamid-un- 
nissa Begum 1 but on examination of that case it will appear 
clearly that the lands there held to be exempt from assessment 
were not chars formed since the settlement upon land which at 
the time of settlement had been riverbed, but were lands speci- 
fically comprised in the settlement and which, having fór a time 
been covered with water, had afterwards emerged again by 
‘reason of alluvion or dereliction. The estate therein question, 
containing at the date of the decennial settlement 10,042 bighas 
of land, had’ become wholly submerged by the action of the 
Ganges and the Brahmap utra ; but an area amounting to 2,000 
bighas had recently reappeared above water, and it was this 
reformed land—which had been specifically included in the 
decennial settlement and in respect of which the assessed 
revenue had been paid even during the period of its submer- 

_ gence—which it was sought to assess to additional revenue, 
The Board affirming the decision of the High Court in Bengal, 
decided against this claim, holding that “lands within the 


limits of settled estates which had become covered with water, 


and afterwards reformed were not lands gained from the river 
or sea by alluvion or dereliction within the meaning of the 
legislation of 1847, which is confined to lands so gained since 
the period of settlement.” It is obvious that such a conclusion 
“has no application to a case like the present, where the land 
in question is new land formed since the settlement was made, 
Ua e ae 
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Lord Herschell, by whom the judgment of the Board was 
delivered, insisted more than once onethe circumstance that the ` 
land in question was land which had been assessed to revenue 
at the date of the settlement and had since been inundated and 
recovered, and that revenue had throughout been paid upon it 


and the terms of the judgment indicate that, if the land in 


question had been formed for the first time since the date of 
the settlement, the decision would have been the other way. 

Lopez v. Muddun Mohun Thakoór 1 was referred to but 
that case, which dealt with the proprietary right in land 
reformed after submergence upon the original side and not 
with assessment to revenue, has no direct bearing on tke pre- 
sent case. Reliance was also placed on certain rating cases : 
Commissioners of Land Tax v. Central London Ry. Co. 2 
Attorney General for British Columbia v. Attorney-General for 
Canada 3; but those decisions turned on English or Canadian 
Law, aja cannot affect the construction of the ezpress pro- 
visiohs of the Bengal Regulations. , 

In the result their Lordships are satisfied that the chars’ 
and islands, which since the decennial settlement of the zamin- 
dari of Burdwan have been formed in the river Damodar 
opposite to lands belonging to that zamindari, were liable to 
assessment under the Act of 184,, and accordingly. that the 
appeals in the first two suits should succeed. Having regard 
to this conclusion, it is unnecessary’ to consider the question of 
the ownership of any chars which may have been formed 
opposite to lands alienated fromthe zamindati or in the navi- 
gable part of the river, > 

As stated above, the chars formed in “the river ` Darakesh. 
war, which were in question in the thir& suit, and those formed 
in the Damodar over against lands of the zamindar of Maliara; 


' which were the subject of the fourth suit, are for present pur- ' 


poses in the same position as the chars already discussed. “he. 
appeals in these suits also should therefore be allowed, and the 
decision of the District Judge of Bankura in the fourth suit 
should be restored, 

Their Lordships will humbly advise His Majesty that these 
appeals should be allowed and the au dismissed, and ‘that he 


ui 





"4. (1870) 13 Moo, I. A, 467. 2. (1913) A, C. 364, - 


3. (1914) A. C. 158. 
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respondents should pay me costs in all Courts and the costs of 
these appeals. £ 
Soliciter for appellant : Solicitor, India Office. 
Solicitor for respondents : T. L, Wilson & Co. 
Appeals allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—MR, JUSTICE KRISHNAN. 
Obla K. Subbayyan* .... Petitioner (Respondent Plaintiff- 
auction purchaser of itm 1.) 
v. i 
Thoppai Muthayyan e” Respondent (Petitioner 1st-de- 
T Se fendant.) 

C P.C.—Or. 21 R. 89+-Setting aside sale—Deposit — Necessily—Co-judg- 
menl-deblors— Right of one to take advantage of deposit by another. 

A judgment-debtor is not under O. 21, R. 89, C. P. C. entitled to take advan- 


tage of any deposit made by his co-judgment-debtor, which was not made con-. 


jointly with him but quite independently of him. Such a deposit in Court 
cannot be treated as money received by the decree-holder within the meaning of 
the rule 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the District Court of Madura in 
C. M. A. No. 52 of 1919 preferred against the order of the 
Court of the Subordinate Judge of Madura in Execution Appli- 
cation No. 202 of 1919 dated 29th September 1919, 

K. S. Jayarama Aiyar and. P. R. Narayana Iyer tor 
petitioner. ow 

KV. Sesha Aiyangar for respondent, 

The Court delivered the following ji j 

- Judgment :—Following. the ruling in Karunakara v. 
Krishna 1 which takes-a strict view of O, 21. R 89 and holds 
that the terms of the rule should be “ very strictly conformed 
to ” I think this petition.must be allowed. The 1st defendant 
“did not deposit in court the amount stated in the ‘proclamation 
and the 5 per cent himself. Heis not entitled to take advan- 
tage of any deposit, made: by his co-judgment debtor of the 
defendant, which was not made conjointly with him but quite 
independently of him, Such a deposit in Court cannot be 
treated as money received . by the decree-holder within. the 
meaning of the rule so as to enable the respondent to take 

iar aes E st ech Le AA 


* GR: P. No. 708 of 1920. 23rd Sep. 1921, 
1. (1915) I. L. R..39 Mad. 429 . 28 M. L. J. 262. 
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advantage of it; see Trinback y Ramachandra. ! 1 followed in 
Kartinakara v. kisha 2 cited ‘above,’ Í : 


In these circumstances | must hold that" the, ' provisions of 
R. 89 has not been complied with by the respohdent and 
the order setting aside the sale of item 1 must be reversed. The 
order of the District Judge is set aside and that of the Subor- 
dinate Judge is restored with costs here and the courts below. 


A. S. V. —— Petition allowed, 


“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE KUMARASWAMI SASTRI. 


A, B. Mahammad* ... Accused in C. C. No. I of 1921 on the 
l file of the Court of the Sub-Dwisional 
ist Class Magistrate of Mangalore 

Division. 
Cr. P. C. Ss. 471, 489, cl. (4)—Kevission—High Court order under 5 <A 
Jwiisdiction to pass—Acqui tial recorded by Court below, effect—Order under S, 


471. If must necessarily direct accused to be sent to lunatic asylum, 
The passing of an order under S. 471 Cr. P. C,after an acquittal has been 


recorded, cannot be said to alter a finding of acquittal into one of conviction 
within the meaning of.cl. (4) of S. 439, Cr. P Code. 


"Where the Court below acquitted an accused upon the ground that, at the 
time at which he was alleged to have committed the offence, he was insane, but 
omitted to pass orders under S. 471 Cr. P., C. held that the High Court had power 
in revision to pass an order under that section. 


S: 471, Cr. P.C does not compel the cout to send the accused to a lunatic 
asylum. . All that is necessary is to see that such saiegdards are taken as would 
keep the accused from mischief + ` 


This case coming on for hearing upon perusing the record 
submitted in accordance with the proceedings of this Court 
dated 16th August 1921 No. 1633 h v” | 


Public Prosecutor for the crown. «0+ - : i p 
‘Dr: S. Swaminathan for accused. ` 


The Court made the following 


sa 


-.. Order :—The Sessions Judge finds that the atcused 
took. away the coat of the girl but sacquits him as he was.of 
opinion that the accused was insane when he committed the 
act.. Reading the judgment as a;whole, I think there. is:a 
specific finding that:the accused committed the-act complained 





*Cr RC. 572 of-1921 Taken up No, 48 of 1921." 28th October, 1921. © 
L. I. L. R. 23 Bom. 723, : 2. (4915) I L. R. 39 Mad. 429. 
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of and the provisions of S. 470, Criminal Procedure Code 
have been complied with." 

He was however wrong in not having passed orders under 
S. 471. Mr. Adam, Public Prosecutor, contends that the High 
Court has no power to pass orders and that the case must go 
back to the lower court. He relies on S, 439, clause 4, Cr. P. 
Code which prevents the High Court from converting a finding 
of acquittal into one of conviction. I do not think that the 
passing of an order under S. 471 after an acquittal has been re- 
corded, can be said to alter a finding of acquittal into one of 
conviction. The acquittal is maintained but in view of the 
desirability of keeping the accused from further mischief the 
court passes orders as to his safe custody. 

So far as the High Court is concerned, it has in revision, 
all the powers of a court of appeal. S. 439 Cl. (1) makes this 
clear and confers on the High Court powers under S, 423. 
Under clause 1 to S, 423, the Appellate Court can make any 
consequential or incidental order as my be just and proper. 

When an Appellate Court finds a man insane, it is bound 
to acquit him and any order that it may pass subsequently 
under S. 471 Cr. P. C. isnot part of any sentence for the 
offence. It is, in my opinion, an order which the court passes 
as consequential on or incidental to the acquittal. 

S. 471 confers the power to order the insane accused “ to 

be kept in safe custody in such place and manner as the Magis- 
trate or court may think fit”. Clauses 2 and 3 have been repeal- 
ed by Act IV of 1912 and the powers of the court are wide. | 
see nothing in the section as it now stands compelling the 
court to send the accused to a lunatic asylum. All that is ne- 
cessary is to see that such safeguards are taken as would keep 
the accused from mischief, There are various degrees of lunacy 
and it would in many cases be quite unnecessary to take a 
person out of the control of his parents or relations and con- 
“fine Him in a lunatic asylum if he can otherwise be kept from 
harm. I think that in the present case the accused can safely 
be kept under the custody and control of his father on the 
-father’s executing a bond for a sum of Rs. 1,000 to assure for 
.2 years undertaking to keep the accused from committing any 
offence. I modify the graei of the lower court accordingly., 


„A.S, V. Order Modified. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE OLDFIELD AND MR. JUSTICE 


KRISHNAN. d 
Al, Ar. Rm. Arunachalam : . : ' 
Chettiar ... Appellant* (1st Defendant.) 
dv. ` 


B. Rajaeswara Sethupathi alias 
Muthuramalinga Sethupathi 
Avergal' ... Respondent (Plaintiff) 

Interest—Award of —Equilable damages—Unauthorised collection of reni by 
the defendant—Suit for such rent collected and interest thereon—Power of court 
to award interest in cases not covered by the Inter est Act. 

Where the Ist defendant tock a lease under a zemindar to the end of a cer- 
tain fasli but collected the rents from ryots for Jater faslis also, the zemindar is 
entitled to claim not merely the rents so collected but also the interest - thereon by 
way of equitable damages, although the award of such interest may nöt properly 
be made under the interest Act. 

In an action for money had and received to the plaintiff’s use the courts in 
this country, which are both courts of equity and common law, have power to 
award interest to the plaintiff on the monies received by the defendant. 


ı Appeal by the ist defendant against so much of ihe 
Dece as is against him of the Court of the Subordinate Judge 
of Ramnad at Madura, in O. S. No. 58 of 1917. 


The Court delivered the following 
K. V. Krishnaswami Aiyar and N. Swaminadha Aiyar for 


appellant, 
A. Krishnaswami ayar ànd 5S. Sogngaraja Aiyengar for 


respondent. 
Judgments —ldfietd, J. :—T ne question -for ‘the determin- 


ation of which- this | rehearing on review was granted, is 
whether the lower Court erred in awarding -to plaintiff the 
amount due from the Ist defendant as rent of the suit property 
for faslis 1323 and 1524 with-interest thereon, : 

No objection is now taken to the confirmation of the 
decision of the Lower Court in plaintiff’s favour as to the 
principal amount claimed as rent; and the: facts necessary for 
appreciation of the argument regarding interest can be-stated 


shortly. Plaintiff's father leased -property to 2nd and’ 3rd 


defendants for forty years and afterwards leased the same pro- 

perty to Ist defendant in perpetuity: That contract-provided . 

for 1st defendant’s right tu-collect the rent from-2nd and-3rd 

defendants, until their lease expired, and his duty to pay it 

over to plaintiff. -Disputes arose and plaintiff brought a suit 

for the cancellation of ist Defendant’s lease, which. was com- 
* Appeal No, 374 of 1919. : 3rd November, 1921, 
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promised by a decree for inter alia payment: by ist defendant 
of what he had collected from 2nd and 3rd defendants up to 
Fasli 1323. Although however Ist defendant’s lease was to 
end under the compromise with Fasli 1322, he collected and 
admittedly is liable for the rent for Faslis 1323 and 1324, 
although the exact circumstances in which’ he collected it, 
whether fraudulently or by mistake, have not been ascertained. 

The difficulty in the way of allowing plaintiff interest on 
these principal amounts is that he clearly cannot claim it on 
the strength of any contract, because his contract with ist 
defendant related only to the period ending with Fasli 1321 ; 
and he must therefore support his claim by showing that 
interest is in the words of the interest Act (XXXII of 1839) 
“ payable by law’. He cannot claim it directly as damages, 
because such a claim would, it is conceded, be out of time. 
The alternative suggested by him is that his suit’ is one for 
money received by Ist defendant for his use and is subject to 
Article No. 62, Sch. 1 of the Limitation Act ; and the suit no 
doubt is of that nature. For the facts resemble those in Durga 
«Prasad v. Asa Ram lin which there was held to be a con- 
structive trust; and there was certainly the privity between 
plaintiff and 1st defendant, which the decision in Ramasu ami 
Naidu v, Muthuswami Pillai 2 requires. Itis urged however 
that, even so, plaintiff cannot claim interest in a suit for money 
received to his use; and such aclaim in a suit of that nature 
was no doubt rejected in Fruhling v: Schroeder 3. 

The answer to this objection is firstly that Fruhling v. 
Schroeder 3 was decided under the Common Law and that a 
claim to interest, whieh would be inadmissible under it, may 
be sustainable in equity or in any court, such as this, which 
exercises both jurisdictions. Miller v. Barlow + and john v. 
Dowell and Company 5. And next, plaintiff's substantive claim 
being sustainable under Chapter IX of -the Trusts Act, Ist 
déferfdant is subject under 5. 95 thereof to the same Jiabi- 
lities as if he were a trustee of the money he has retained ; 
and there can be no doubt that’ liability for interest is among 
them. On its merits it may be added that his plea is clearly 








a 1. (1880) I, L R. 2 All. 301. : 
2, ‘(1918) I. L. R. 41-Mad. 293:35 M L-J.581. 3. 2 Bing. N, C. 77. 
4.7.3 Moore P, C. N. S. 127. ` 5. (1918) A. C. 563. 
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Arnnacbalam unconscionable, since there ‘is no reason why he should be 
cie nar allowed to profit by his wrongful conuct. > 

Ha Plaintiff's memorandum of cross objections is against the 

Sethupathi, ' lower court's award of interest at 6 per cent, 12 per cent being 
Oldfield Jj. . l ` claimed. We see no reason for interference with the rate 
allowed. seS 

The result is that with reference to this Courts previous 

judgment and to the calculation cf interest, on which the 
parties have now agreed, clause 2 of the lower Court's Decree 
is modified by-the substitution of Rs. 1,215-3-11 for Rs. 
3,202-5-1, Corresponding alterations must be made in the 
portion of that clause and clause 3 relating to costs. The order 
of this court in its previous judgment as to costs in appeal 
will be set aside and an order for proportionate costs in appeal 
' * substituted, The plaintiff will pay 1st -defendant’s costs in the 
review petition. 
The memorandum of cross objections is dismissed with 
costs. 

Krishnan, J. Krishnan, J :—At the rehearing of this appeal before us it 
-was conceded by the ist defendant that the decree of the lower 
court so far as it awarded to the plaintiff the sum of Rs. 1,100 
the amount received by him from the term lessee as rent for 
faslis 1322 and 1323 was not open to any objection and might 
be confirmed. The only point argued for him was that no 
‘interest should have been awarded on the saidsum, The lower 
court gave interest by way of équitable damages ` at 6 per cent 
vand I am of opinion that that award is correct, 

It is true that there was no’ contr act to pay interest and 
that interest was not awardable under thé Interest Act either,-as 
© there was no demand made for payment. But it is now 

7 settled that, apart {rom contract and the Interest Act, it is open 
to the Court to decree interest by way of equitable relief in a- 
proper case where justice, eguity and' ‘good conscience require 
it. The latest pronouncement of the’ High Court on the point 
isin the case of Abdul Gaffar Rowghier v, Hamida Bivi Ammal 1, 

` In tbat case the learned Judges’ “granted interest by way of ° 
damages on a sum of money found due to the plaintiff 
as her share of her‘father’s assets“lin. a partnership business 
which was carried on by the defendants after the father’s déath, 
her money having been utilised by them in the business, The 


1, (1918) I. L. R,:42 Mad. 661, 
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. previous authorities are referred to and discussed at length by 


the learned Judges and they come to the conclusion ‘that the 
Interest Act: was not exhaustive of cases where interest is allow- 


..able when no contract exists ‘but that interest could be given by 
. way of equitable damages. It is not necessary, therefore; to 


discuss once again the prior authorities, which it may be 


- observed include the rulings of the Privy Council: in Miller v. 


Barlow 1-and other cases. 


_ The question then is whether the circumstances here are 
such as to justify an award of interest by way of equitable 
damages. The 1st defendant had clearly no right to receive, 
much less to retain, the rents paid by the term lessee for the 
faslis in question, as his right to collect them had ceased „with 
the termination of his permanent lease, under the terms of 
which alone he had such a right. His action therefore, in 
retaining the money was clearly wrongful, and he would be 
liable in damages for it. But it is contended that as plaintiff 


_ waived the tort and sued for the money received by the defen- 


dant as money had and received by him to the plaintiff's use, 


the defendant is not liable to pay damages in this suit in any 


form. It seems to me that this argument is not sound, as in 
granting equitable relief, we must, I think, look to the substance 


of, the claim and not to the form of the action. When the 
grant is in the form of interest there cannot be’ any question of 
. limitation when,the claim for the principal is admittedly not 


barred. The lst defendant having obtained the money him- 


self and kept the plaintiff wrongfully out of it, the .plaintiff is, 
-gif.my opinion clearly entitled in equity to interest on it; the 
“money was carrying, interest in the hands of the,term lessee 
.,. under his contract and if it had been paid over to the plaintiff, 
he could also have .earned interest on it. The case is thus 


really covered by the, ruling of the Privy Council in ‘Miller v. 


Barlow | where their, Lordships observed: “It therefore 


$: appears that by the wrongful act of the defendant, the plaintiff 


has been deprived of moñey which was actually making interest 


' and their Lordships arë of opinion that under these circam- 
-` stances a court of equity would clearly be entitled to give 
_tydnterest"—p. 151 g 
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In England there has, no doubt, been a course of decisions 
against the granting of interest. in such cases and Fruhling v. 
Schroeder 1.relied on by the respondent is one of such cases. 
But as’ pointed out in Abdul Gaffur Ravuthar v. Hamida Bivi 
Ammal? the noble Lords who decided the case of London, 
Chatham and Dover Railway Co. v. South Eastern Railway Co, 3 
and especially Lord Herschell actually. regretted that they 
were prevented by principles of stare decisis from reopening the 
question and awarding interest on equitable grounds. We are 
under no snch disability in this country and we need not follow 
the English rule. Our courts are courts of both equity and law; 
and there is nothing to prevent us from giving equitable relief 
in suitable cases. 

I therefore agree to the order proposed by my learned 
brother in this appeal as well as in the memorandum of cross 
objections. 

C. A. S. l —— 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 
KUMARASWAMI SASTRI. 
B. Raja Rjeswara Sethupathi ... Petitioner in all. (Petitioner 


Avergal alias Muthuramalinga in C. R. P. No, 164 io 196 
Sethupathi Avergal, Rajah of of 1918 and Respondent 
. Ramnad. in C. R. P. No, 1252 of 
; i 1918 Plaintiff). 

v, T iea YA : 
Kamith Ravuthan since attained majority and others ...Respon- 


dents, 2 

C. P. C., S. 110—“ Involve, directly ar indirectly, some claim or question i0 
or respecting property’? sf-upwards of Rs. 10,000 tt value—Meaning—Small 
Cause Revisions—Leave toappeal to Privy Council againstidecision tn--Grant of-- 
Letters Paleut—Clanse 39—-certificate that case is â fit one for appeal to Privy 
Council uuder—Grant of, ae : 

The words ‘‘ must involve, directly or indirectly, some claim or question to or 
respecting property '’ of upwards of Rs. 16,000 in value in S. 110, C. P, © 
evidently refer to questions arising between the ‘patties to the suit and ‘not to 
questions affecting the title of one of the parties, to the suit in suits that may here” 
after -be brought but are not now pending. -> $ 

Where the decion of the High Courtin 1evision petitions fled under S. 25 of 
the Provincial Small Cause Courts Act involved a Substantial question of Law (viz, 

C. M. P. Nos. 3254 to 2368, 2370 to 2373, 2375 to 2384, 2386 and 2387 of 1920 

9th September 1921. f 
“4, 2 Bing NC77. 2. (1918) I. L. R, 42 Mad 661 at page 676, 
3. (1893) A. C. 429, =e 
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the meaning of S. 12 of the Madras Estates Land Act held, that the right in dispute 
was not exactly measurable in honey but was of great private importance and that 
the cases were therefore fit ones for appeal to the Privy Council within tho 
meaning of clause -39 of- the- Letters Patent. 

Petitions under Ss. 109 and 110 and Order 45, ‘Rr. 2 and 3 
of the Code of Civil Procedure, 1908, and Clause 39 of the 
Letters Patent, praying ‘that the High Court will be pleased to 
grant a certificate enabling the petitioner herein to appeal to 
His Majesty in Council against the Judgment of the High Court 
in C. R. P. Nos. 164 to 178, 180 to 183, 185 to 194, 196 and 
1252 of 1918 preferred against the decrees of the Court of the 
District: Munsif of Manamadura in Small ‘Cause Suit Nos, 180 
to 191, 196 to 198, 200 to203, 211 to 217, 219, 220 225, ‘235 
and 180 of 1917 respectively. 


C. V. Ananthakrishna Iyer, and .S, Soundararaju 
Aiyangar, for Petitioners, l 

The Court delivered the following 

Order :—These are petitions for leave to appeal to His 
Majesty in Council from an order passed under S, 25.0f Act 
IX of 1887 in the exercise of the High Court's powers of revi- 
sion over the judgment given by the District Munsif of Mana- 
madura in certain Small Cause suits. 

Those suits were brought by the Rajah of Ramnad ina 
Small Cause Court to recover damages for the cutting of trees 
in the defendants holdings. The damages claimed amount to 
no more than a few rupees in each case. It is now alleged in 
an affidavit sworn to by a-subordinate of the Rajah that the 
effect of our order will be to deprive the plaintiff of tirwa to the 
extent of Rs, 30,000 when .the whole zamindari is considered. 
There is no counter. affidavit and this statement therefore- is not 
challenged, It is therefore urged that the order involves direct- 
ly or indirectly, a claim or question of upwards of Rs, 10,000 
in ‘value. 

. ©The reference in the Civil Procedure Code is evidently to 
questions arising between the parties to the suit and not to 
questions affecting the title of cne of the parties to the suit in 
suits that may hereafter be brought but are not now pending. 
Vide Hanuman Prasad vy. Bhagavati Prasad 1, which follows a 
‘decision of the Privy Council in Moofti Mohummad Ubdoollahv 
Baboo Mootichund 2, and must be therefore preferred to the 

1, I L'R. 24 All, 236. 2. 1M.1. A, 363. 
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decision of a single Judge in Ananda Chandra Bose v, Brough- 
ton }, . 3 

As the value of the subject matter involved is less than 
Rs. 10,000, no appeal can lie from our final crder unless we 
certify under Clause 39 of the Letters Patent that the case is a 
fit one for appeal to the Privy Council, 

We think it must be conceded that our decision being one 
on ‘the meaning ‘of S, 12 of the Madras Estates Land Act involv- 
eda substantial question of law and that it is likely to have 
very serious and far- reaching consequences in the Ramnad 
Zamindari, seeing that other Courts in that district will follow 
it in dealing with disputes as to the rent payable for trees and 
as to the right of ryots to take the timber of growing trees. 
Looked at from this point of view, the right in dispute is not 
exactly measurable in money but is of great private importance, 
and in such cases leave to appeal has been granted in Joy- 
kissen Mookerjee v. The Collector of East Burdwan 2, and by the | 
Allahabad and Bombay High Courts respectively in Anant Ram 
v. Sheoraj Singh 3, and Hirijibhai v. Jamshedji 4. l 

We theretore certify under clause 39 that these cases are 
fit cases for appeal. The appeals may be consolidated for the 
purpose of security. 


A. S. V. 
PRIVY COUNCIL. 


PRESENT :—LORD ATKINSON, LORD PHILLIMORE, SIR 
JOHN EDGE AND SIR ROBERT STOUT, 


Ramkishore and others ..- Appellants* 
v. p 
Jainarayan and others ” a Respondents 
Hindu Law—Adoption—Orphan—Custom—Dhusars of Gurgaon ais 
Punjab. f 


The adcption of an orphan is invalid under the Hindu Law. But among the 
Hindu Dhusars of the Gurgaon District, Punjab, who are governed by customary 
law, a custom was held to be proved whereby ’the adoption of an orphan was 
valid., ý J 

On appeal from the Court of the: Judicial omneo l 
.Central Provinces. = 5 


L 9B: L'R. 423. O2. 8M. I A. 26...” 
3 (1912) 18 I. C: 305, " ; 4. (1913) 21 I. C, 783, Fi 
. 
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: Appeal (No. 14 of 1919) from a judgment, and decree of 


the Court of the Judicial Commissioner (October 22, 1917) 


reversing a decree of the District Judge, Wardha. 

De Gruyther and Parikh for appellants. 

` E. B, Raikes for respondents, 

The judgment of their AOR was aeee (July 11, 
1921) by 

Sir John Edge: :—This, i is an appeal by the plaintiffs in the suit 
from a decree, dutedUctober 22, 1917, of theCourt of the Judicial 


Commissioner, Central ` Provinces, which reversed .a decree,. 


dated August 7, 1916, of the District Judge of Wardha, and 
dismissed the suit, The suit isa suit on title for possession of 
the properties mentioned in the amended plaint. The plain- 


tiff; are the sons of Kedarnath, who is one of the defendants. , 
The principal defendant is Dog ayan, and it is his title to the 


properties claimed by the plaintiffs which ‘is in ‘question. 


Jainarayan’ s title depends on whether ‘he. was validly adopted’ 


as a son tó Rambilas, who was a brother of Ramnath who had 
adopted Kedarnath. 
, The following pedigree will show the position of the parties. 


Bamkaran, 


| 
Harbaksha “ Balaram. 


Harbhajan Bhagwandas. 
died in 1869. 
I 
Ramnath Sundar Bai Rambilas Jaidevi Bai, Ramrachpal, 
died in 1883. “died childness in’ l i 
i, top oes ` 1881. >... aa eee: 
Kedarnath adopted ' Jainarayan, 


son, Defendant No. 3. ` i Defendant No. 1.' 
| aliene to be adopted to Rambilas. 


PIH. No. 1.. Piff. No. 2. + PIF. No. 3. ; PIE. No, 4. 

..The parties to the suit ,are Hindus of the Dhusar caste. 
The member of the Dhusar caste claim 'to be Brahmins, but 
that claim is not admitted, nor is it proved” in this suit., Ram- 





karan and his two’ sons lived at’ Kutubpur .in the district of - 


Gurgaon, which ‘was a district „of the North-Western Pro- 

vinces until after the mutiny. of 1857, when, i in 1858, it .was 

transferred to the _Punjab. Balaram and his descendants 

continued to live at Kutubpur until after the. adoption’ of 

Jainarayan, the validity. of which i is in dispute. in this suit, In 
`e R-11 


P. C: 


Ramkishore. 


Jainarayan 


P. C. 


‘Ramkishore. 


v. 
Jainarayan. 
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Edge. 
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or about the year 1836, Harbhajan migrated from Kutubpur 
to the Central Provinces and settled #t Ashtijn the District of 


- of Wardha ; he acquired considerable property, which included 


the imimovesble property to which the suit relates. It is 
admitted that Harbhajan carried his personal law with him, 
and that'this appeal has to be decided in accordance with that 
personal law, Harbhajan died in 1869, leaving his sons, 
Ramnath and’ Rambilas, him surviving. Ramnath married 
Sunder Bai, and, being childless, he adopted Kedarnath as a 
son to him. Ramnath died in 1883. The four plaintiffs are 
the sons of Kedarnath, Rambilas married Jaidevi Bai and died 
childless in 1381, leaving his wife Jaidevi him surviving. 


In 1886 or 1887, the exact date is uncertain, Jaidevi Bai in 


“fact adopted Jainarayan asa son to her deceased husband 


Rambilas, Whether that adoption was or was not valid is the 
question upon which this appeal depends. At the time of the 
adoption of Jainarayan he was an orphan, his father and his 
mother being then dead, and he was nine or ten years of age, 
and was under the guardianship of Sunder Bai, the widow of 
Ramnath. Of the fact of the adoption there connot be a 
doubt, the factum of adoption is not disputed. It took 
place at Kutubpur, in the presence of members of the Dhusar 
caste then assembled, and of others, including Brahmins, some 
of whom recited Mantras, and the ceremonies observed on 
the occasion were apparently similar to those which were 
usually observed when Dhusars of Gurgaon adopted sons. 
Jainarayan was, in the presence of those assembled at Kutubpur, 


, given in adoption by Sunder Bai to Jaidevi Bai and was placed 


by Sunder Bai on the lap of Jaidevi Bai as an adopted son. 
No one at the time, or for many years afterwards, questioned 
the validity of the adoption. On the adoption Kedarnath, 
without any protest or dispute, admitted Jainarayan as an 8 
annas sharer in the joint family estate, that being the position 
which Rambilas had held when he was alive. Ramkishoré, who 


‘is the plaintiff No. 1, is said to have been born on December,, 


20, 1886, but whether he was born before or after the adoption 
of Jainarayan has not, so far as their Lordships are aware, 
been proved. His brothers, the plaintiffs No. 2, No. 3 and 
No. 4, were born after Jainarayan had been adopted. In 1897 
Jaidevi Bai died, and in 1898, Kedarnath and Jainarayan par- 
titioned the family estate between them in. two equal parts, and 


. 
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Jainarayan got as his share-the property-which is now claimed 
by the plaintiffs jn- this duit. ey 

The, plaintiffs’ case is that the law of the Mitak: 
shara, as recognized by the School of Benares, applies 
to the family, and that no custom at variance ‘with 
that law has been proved and, consequently, that. the 
adoption of an. orphan, as Jainarayan was when he was 
adopted, is invalid. The case of Jainarayan is that the Dhusars 
of the District of Gurgaon are governed by a custom and.not 
by the law of the Mitakshara, as recognized by the School of- 
Benares, and that according to that custom the adoption of an. 
orphan is valid, It was for Jainarayan to establish that custom. 

It is beyond question that, according to the law of the, 
Mitakshara, as recognized by the School of Benares, an orphan, 
cannot be adopted. It is also beyond doubt that in some parts 
of Northern India, particularly in districts now in the Punjab 
or adjacent to the Punjab, the strict rules of the Mitakshara, 
as recognized by the School of Benares, have not been fol- 
lowed by some castes, tribes and families of Hindus, and that 
customs which are at variance with the law of the Mitakshara, 
as recognized by the School of Benares, have been for long 
consistently followed and acted upon, and that when such 
customs are established they, and not the strict rules of the 
Mitakshara with which they are at variance, are to be applied. 
Such customs relate to a variety of subjects, as for instance to 
widows, adoptions, and the decent of lands and interest. in 
lands ; they are to be found principally amongst the agricultural 
classes, but they are also to be found amongst classes which 
are not agricultural. ., It has been found by each of the Courts 
below that the Dhusars are not an agricultural class, although 
many of them are owners of land. 


The trial judge, in a very carefully considered hieman, 


came to the conclusion that “ Jainarayan’s adoption was not 
valid, as he was an orphan at the -tirne of his adoption.” There, 
was evidence before him upon which he might have found that 
there was a custom amongst the Dhusars according to which 
an orphan'might be validly adopted, but he did not consider it 
. strong or satisfactory. Three cases in which it was alleged 
that orphans had been previously adopted were mentioned by 
witnesses’; in one of those cases, that of Ramchandra, the. 
evidence that an orphan, had been publicly adopted was, . their 
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P, C. Lordships consider, convincing. -In the other two cases, those 
Ramkishore, of Harnarayan, otherwise Narayan Das, and Jwalaprashad, 
jaaa there was evidence that an orphan had been adopted, although. 

—— - the trial judge did not consider it satisfactory—in one case—be 

oe cause it appeared to be evidence of repute, and in the other case 


because it did not appear that the witnesses had been: present 
at the adoption. The evidence to which the trial judge 
referred had been taken on- commission .and not before. 
him, It appears from his judgment that the trial judge 
in considering the evidence of witnesses as to adoption of 
orphans by Dhusars did not overlook the fact that such adop- 
tions must have been few and of rare occurrence. In coming 
to the conclusion that Jainarayan’s adoption was invalid, the 
trial judge was obviously much influenced by. the fact that the 
“Code of Tribal Custom of the Gurgaon District” did not 
expressly say anything about the adoption of an orphan. The 
“Code of Tribal Custom of the Gurgaon District,” to which 
the trial judge referred, was a record of the custom of the 
Gurgaon District, which was prepared at various dates in 1878 
and 1879 by Mr. Wilson,who was the Assistant Settlement Officer 
in the revision of the settlement of the District of Gurgaon ; it. 
was prepared from the answers of the village headmen of each 
of the principal land-owning tribes of the district to a series of 
questions put to them with the approval of the Punjab 
Government. Some of those answers show that the Dhusars 
had by their customs materially departed from the-rules of the. 
Mitakshara, as recognized by the School.of.Benares, but no. 
question was expressly directed to the adoption’ of an orphan. -+ 
That the adoption of Jainarayan was considered to have 
been a valid adoption at the time, and for>years afterwards, by: 
every one concerned, the trial judge found. In his judgment.: 
he said: “Under the same impression<(i.e., that the family 
was governed by special customs), the ‘right of Jaidevi Bai'to 
adopt a son for her husband was not disputed, and the status’ 
of Jainarayan as an adopted son of Rambilas, and as being - 
capable of owning the share and interest of his adoptive father 
in the family estate, was asa matter of course recognised. : 
‘None thought otherwise. There was no occasion for dispute—+ 
all concerned thought that what was dene was perfectly valid: 
None had any idea that they were governed by the ordinary. 
Hindu Law and that under the law by which they were governed, ; 
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Jainarayan’s adoption by Jaidevi Bai::was invalid and had no 
legal existence. Several circumstances must have supported them 
in this thgir impression, which he, however considered ‘as mis- 
taken.’ There-wasnot that strictness in the observance of the 
conditions of-an adoption, recognised by Hindu law, in their 
caste. The customs of the Punjab were being observed by them, 
and the landedproperty owned by them in that province was be- 
ing dealt with accordingly, so everybody accepted the right of 
Jaidevi Bai to adopt, and the status of Jainarayan asher 
adopted son,’ i 

As the trial judge had come to the conclusion that 
the adoption was invalid he'made a decree in favour of the 


plaintiffs for possession of the lands ‘claimed, except some 


tenancy lands, to which he held that the plaintiffs had no 
title. From that decree Jainarayan appealed to the’Court of 


the Judicial Commissioner, and the plaintiffs filed cross 


objections as to the tenancy lands. 


The learned judges of the Judicial Commissioner’s Court: 


who heard the appeal, considered that if the trial judge had 


been of opinion that the revaj-i-am applied to Dhusars, who- 


are not an agricultural class, he would have held that the 
adoption of Jainarayan was valid, and they pointed out that 


some of the special customs relating to adoption set out in the 
revaj- -i ‘Am are specifically stated to apply to Dhusars and 


éstablish the proposition that Dhusars are governed’in matters 


of adoption ‘not"by'the orthodox Hindu law but- by customary- 
law. -They came to the conclusion ‘that under ‘the’ Punjab" 
customary law there is‘no‘religious significance attached to -the’ 


appointment of an heir, and that there is nothing in th 
customary law applicable to Dhusars’ which precludes the 
adoption of an orphanjiand as to the oral evidence as to orphans 
having been adopted by Dhusars they said: “ We agree with 
the District Judge’s remarks in para. 23 of his judgment, to ‘this 


extent, that if theoral evidence were the only‘evidence to prove: 


à custom of adopting Orphans, it would not be sufficient-té 
prove such a custom if the parties were orthodox’ Hindus. The 
instarices given.of adoption of orphans do, however, support the 
vieew that the adoption of‘an orphan is not considered contrary 
to‘proper usage, and thé adoption of at least one orphan’ besides 
Jainaryafi, namély, Ramichandra, is satisfactorily proved. It'is 
hardly, possible to-suppdse that even one instance would be 
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„possible if the Dhusars consider themselves governed by the 


Mitakshara law as to adoption,” 

The learned judges of the Judicial Chona s Court 
found that the adoption of Jainarayan was valid, and by their 
decree allowed the appeal and dismissed the suit. From that 
decree this appeal has been brought. 

Their Lordships are satisfied that the parties to 
this suit are governed, not by the Mitakshara, as recognized 
by the School óf Benares, but are governed by the.customary 


‘law of the Dhusars of the District of Gurgaon. They have 


further come to the conclusion that it is consistent with ‘that 
customary law that the adoption of orphans by Dhusars is 
Valid, They have come to that conclusion. for the following 
reasons. Adoptions which would be invalid if not permitted by 
that customary law or by that customary law permitted, as for 
example, a brother can be adopted, a daughter’s son can be adop- 
ted, there is no limit as to the age of the person who may be 
adopted, a married man who has had children may be adopted, 
and a guardian may give a boy in adoption. Besides the case of 
Jainarayan there is clear evidence of one who had been present 
at the adoption, that another orphan, Ramchandra, had been 
adopted, and there is evidence that Harnarayan and Jwalapra- 
sad, who were orphans, had been adopted. Jainarayan’s adop- 
tion took place openly in the presence of Dhusars at Kutubpur, 
and of many others who had been assembled there for the pur- 
pose of Jainarayan being adopted. There was no concealment. 
Every one knew that he was an orphan. For years after that 
adoption every one treated Jainarayan as a lawfully adopted 
son, and no one suggested that he had not been validly adopt- 
ed, Kedarnath, who was the person who;was most interested. 
to dispute the adoption, acknowledged that the adoption was 
valid, and admitted Jainarayan as a validly adopted son to Ram- 
bilas, to the share in the family property which a naturally 
born son of Rambilas, if there had been one, would -have 
enjoyed. Their Lordships can come.to no other conclusion 
than that Jainarayan was validly adopted, 

Their Lordships will humbly advise Hig Majesty that this 
appeal should be dismissed with costs, 

Solicitor for appellants : E. Dalgado. 

Solicitors for first respondent: TwL. Wilson and Go. . 
Appeal dismissed, 
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“PRIVY COUNCIL. 
PRESENT :~LorpD* SHAW, LORD PHILLIMORE, | AND 
MR. AMEER ALI l 


Kamawati ji .: Appellant. ak 
v. i a ' a 
Digbijai-Singh ... Respondent. 
Hindu Law—Succession—Convert to christsanity—Succession Act (X of | P.C. 
1865) S. 2—Pardanashin Lady—Relinguishment of estate—Burden of proof: Kamawati 


After the passing of the Indian Succession Act, 1865, a person ceasing to be’a v. 
Hindu in religion cannot-elect to continue to be bound by the Hindu Law in the Digbijai 
matter of succession. , Consequently, succession to the estate of a Hindu convert Singh. 
to Christianity is now governed. solely by the Succession Act. 

Where a pardanasbin lady is alleged to have parted with her entire property 
under a deed of gift, the strongest and most satisfactory proof ought to be given 
by the person who claims under the gift, (hat the transaction was a real and bona 
fide one and fully understood by the lady. Sajjad Hussnit v, Wazir Alt Khan 
39 I. A. 156 Referred to. Abraham v. Abraham (1863) 9 M. I. A. 165 distinguished. 


On appeal from the High Court at Allahabad. 

Appeal (No. 2 of 1920) from a Judgment and decree of the 
High Court (January 30, 1917) reversing a decree of the Addi- 
tional Subordinate Judge of Moradabad (August 12, 1915). 

Dube for appellant. 

E. B.-Ra:kes for respondent 

The Judgment of their Lordships was delivered by. 

Lord Shaw of Dunfermline, This is an appeal from a Lord Shaw. 
judgment and decree, dated January 30, 1917, of the High 
Court of Judicature for the North-Western Provinces at Allaha- 
bad, which reversed a judgment and decree of the Additional 
Subordinate Judge of Moradabad, dated August 12, 1915. 

The suit was instituted; by the appellant, as the sister‘s 
daughter of one Kunwar Randhir Singh Sahib, deceased, 
to recover from the respondent (who, as his surviving brother, 
was in possession ofi his estate) a one-twelfth: share of that 
estate. To this one-twelth share the appellant would be enti- 
tled to succeed under:the provisions of the Indian Succession 
Act: This would be so, Kunwar Randhir Singh having 
died a Christian, and the Act accordingly regulating the succes- 
sion to his estate. An argument will be hereafter noted which 
challenges this proposition and alleges that in -the circum- 
stances of Randhir and.'his family it must be concluded that 
the Indian Succession Act does not apply to his case, and that f 
the succession to his property is govetned by-the Mitakshara Y 
Taw. Gigs E ya ae j 
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The defendants, however, substantially found their case 
upon the existence of a deed, dated Aptil 29, 1912, whereby the 
plaintiff is alleged to have relinquished all her. Tights in respect 
of her inheritance. It is part of the plaint accordingly to have 
this deed declared invalid. Its annulment was decreed by the 
Subordinate Judge, but.the High Court have upheld it. 


The deed is short, and is in the following terms :— 

"We, Kameshar Nath. sonof Chaudhri Bhagwan Singh, Taga by caste, old 
résident of Saharanpur,. at present sesiding in Tajpur. district Bijnor, Bibi 
Kamawati, wife of Kishore Singh, Taga by caste, resident of} Alauddinpur, d istrict 
Bijnor, and Bibi Bhagwati, widow of Sher Singh, deceased, Taga by caste, 
at present residing in Tajpur, districi Bijnor, declare as follows: 

“As regards the property left by Kunwar Randhir Singh, deceased, ‘rats? ot 
Sherkot, district Bijnor. There was a dispute between his own brother, Kunwar 
Digbijai Singh and Mussammat Hira Dei, The matter was amicably settled and 
a compromise was Written on ihe 27h of October, 1908, and registered in the 
office of the Registrar of district Moradahad on the 31st of October 1908. Under 
it monthly allowance were also fixed for us, the executanfs, out of the estate of 
Kunwar Randhir Singh. Now there is again a dispute about his Kunwar 
Randhir Singh’s estate between the aforesaid two persons. -And‘it is alleged on 
behalf of Mussammat Hira De that we, too, have a tight in the estate of Kunwar 
Randhir Singh, Therefore admitting the compromise, dated the 27th of 

October 1908, we, the executants, while ina sound state of ‘mind, and without’ 
being tutored or indu¢ed by anyone, willingly ana voluntarily covenant and write 


` that except the monthly allowance of Rs.50 assigned to each of us, executant s. 


Nos. land 8, and the -montbly, allowance of, Rs. 100, assigned to me, exe- 
cutant No. 3 by Kunwar Digbijai Singh, of his own accord, accordingly to the 
custom of-the family of the esrate of Kunwar Randnit Singh, deceased, under that 
aforesaid compromise, we have no claim of inheritance, etc:., inthe estate of 
Kunwar Randhir Singh. Kunwar Digb‘jai Singh is the owner of tbe entire estate 
of Kunwar Randhir Singh, ‘rais' of Sherkort, district Bijnor. We! have, therefore 
executed this deed of relinguishment in respect of every find of property: leit by 
Kunwar, Randhir Singh that is, in respect of zamindati property and house, etc, 
in order that it mav be of sue in timc of need. If’ any‘of our representatives 


any claim at any-time it shall be false. : 
“ Dated the 29th April, 1912, By the peu of Abdul Kartm, scribe.’ ~ 
The deed is signed :— : : da 
“ Kameshår Nath Sinha. ri 
" Kamawati, in autograph. Ya 
.“ Bhagwati, in autograph.' 


It. will be observed that the sole AAA for this 
relinquishment by the appellant of her.share in the estate isa 
monthly allowance of Rs. 50 which is “Said tobe “by Kunwar 
Digbijai Singh, of his own: ‘accord, according to the custom of, 
the family.” he ji 

. It is,abundantly proved that during the life-time of the 
deceased, and since his death, ‘there was according ‘to custom. 


given this trifling maintenance allowance to this lady, and the 
a 
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insertion of it in the deed was simply the insertion of the only 
possible item thas was available which would stand as the 
semblance, of a consideration for the document. 

It is essential in such cases to consider what was the 
relation in which the parties stood.to each other, because, for 
the reason so clearly pointed out (especially in the judgment of 
Viscount Haldane) in Nocton v, Ashburton 1 there may, quite 
apart from any question of fraud or of conduct partaking of the 
quality of fraud, arise from these relations an obligation by the 
one party towards the other, the failure to fulfil which obli- 
gation will be a ground for rescission of the contract and. for 
the consequent remedies. : 

The point is clear and need not be laboured. In Lord 


` Haldane’s language .— 

" Such claims raise the question whether the circumstances and relations of 
the parties are such as to give risé to duties of particular obligation whieh have 
not been fulfilled.” 


Their Lordships hold this doctrine to be imbedded in the 
law of both of this country and of India, It is, however, an 
interesting question to see how the essentially equitable princi- 
ple which it expresses applies to the relations of parties in the 
present case. l 


_ So far as the appellant is concerned, one outstanding fact 
to begin with is that she is a pardanishin lady, and the deed 
was signed within the pardz, In the second place, she is 
matried, but her husband was not communicated with when 
her signature was obtained, nor were the merits or expediency 
of any such transaction discussed with him. In the next place, 
the lady, while rélinquishing her entire share‘in a valuabl> estate 
(her twelfth being estimated at roughly between Rs. 20,000 
and Rs. 30,000), had no separate advice in the transaction 
whatsoever. Finally, the deed was framed by or by the author- 
ity of Digbijai Singh, a Co-heir in the property and also the 
possessor of the whole’ of it, and Digbijai took no steps or 
precautions in the direction sof having independent advice of 
any kind furnished to the “lady who was relinquishing all her 
property in his favour. | ji 

The deed, in short, is a deed substantially without 
any consideration by a^ donor of her entire property in 
favour of a donee. who; or whose representatives, submit 

*R-12 





P.C. 


Kamawati 


v 
Digbijai 
Singh. 





Lord Shaw 


P.C, 
.Kamawati 
De 
‘Digbijai 
Singh. 


—_— 


Lord Shaw. 


90 THE MADRAS LAW JOURNAL REPORTS, (VOL. XLII. 


the prepared document to her and obtain within the parda her 
signature, .It is the established law of Indias i in these circum- 
stances that the strongest and. most satisfactory proof ought to 
be given by the person who claims under a sale or gift from 
them that the -transaction was a real and bona fide one, and 
fully understood by the lady whose property is dealt with, The 
cases upon the subject were discussed-and the law as thus cited 
was repeated in Sajjad Husain v. Wazir Ali Khan 1. 


When, however, the law is that the lady must fully under- 
stand the transaction, this is but a secondary way of saying 
that it is the obligation of the donee in any transaction procee- 
ding from her to see that she does’so understand it, The 
relations of parties' demand that this duty be performed, and 
when Courts of law declare that the onus rests upon the donee 
of showing that he did so, that, of course, is founded upon the 
fundamental fact that it was his duty to do it. If accordingly 
this obligation thus arising out of the relations of the parties be . 
not fulfilled, the case for rescission and consequent remedy is 
clear, ` 


‘ These e apply to the present suit, while leaving 
the case important, very largely remove all difficulties from 
it, and had it not been for the judgment of the High Court, to 
which allusion will presently be made, it would have been 
unnecessary for their Lordships to deal with-the subject in 
more than a few-further words. - Mw. ; 


The potent consideration which assists ae mind in this 
‘case is that the appellant whose deed is under challenge not 


- only is not proved to have had explanations in the full sense 


required by law of the. effect and purport of the deed, but it 
seems also to be beyond question that.she had no knowledge 
whatsoever of the extent of the property to which she was 
relinquishing all right. The Board inclines to the view that 
all that was ever given.as an explanation of her being asked to 
sign the deed was that it was saide top, be required ın order to 


make her sure of always getting her Rs. 50 amunth, But 


the fact that Randhir Singh was, a Christian, and that, 

consequent upon that, his intestate estate fell to be distributed 

under the Indian Succession Act, and that--fuither 

consequent upon that—she was entitled’ in her own, right 
I. (1912) I. L. R, 34 All., 455:;L. R. 891, A. 156. 





PART HI.). . THE MADRAS LAW JOURNAL REPORTS, 91 


to one-twelfth of that wgalthy person’s estate--not one „of these 
facts was ever brought ‘home to her mind or even sugge sted. 
It is ‘quite unnecessary to pursue the details, because this :out-: 
standing feature of the case makes it impossible to sustain a 
transaction in-which the duty of disclosure resting upon the 
donee was clearly not discharged, This deed of relinquishment 

“was taken from her when in point of fact she did not know 
what she was giving away. ; 

There are many other elements in the narrative which 
would produce points of attack upon the deed: but their Lord-' 
ships content themselves with holding that in substance they 
are in agreement with the judgment of the learned Subordinate 
Judge who has analysed the case with great patience and 
reached upon it what, in the view of the Board, is a ‘sound 
conclusion, f ; 


With regard to the judgment’ of the High Court, it would: 


_ father appear that the learned Judges would have been 
entirely of the same opinion ' with regard to the deed in issue, 
viz., that of the 29th of April, 1912, hadit not been that they, 

were in their view compelled to a different conclusion by reason 
of occurrences four years earlier. They say, in short :— 


u We think that if nothing happened prior to the 29th ‘of April, 1912, the. 


plaintiff would have been entitled to far more time for reflection and to independent 
advice before she could be called upon to execute a deed relinquishing her rights. 
T'he learned Judge seems to have approached the consideration of the case having 
regard only to what occurred in 1912. Ifthis isthe proper point. of view from 
which to approaca the consideration of the case we think that the decision of the 


Court below might be correct.” - . yalia 
It ıs necessary accordingly to consider what had happened 
in the year 1908, “In the opinion of the Board there is not 


sufficient justificatiofi for the reflection made’upon the Subor-: 


‘dinate Judge by the High Court that ‘he has approached t he 
consideration of the tase without having taken fully into view 
what had happened iń-that earlier: year. On the. contrary, in 
view‘ of this reflection; ‘their Lordships have carefully considered 
“the judgment of the Subordinate Judge and have been struck 


with the careful review which he gives'‘of all the circumstances: 


- which occurred in that year leading up to and including the 
‘preparation of a déed*of relinquishment- ‘Their Lordships 
“agree with that analysis. That deed of relinquishment was, 
` equally with the one under consideration (viz., that of 1912), 
the subject of the obligations of disclosure, independent advice; 
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and the like, which have aires been alluded to; and, as in the 
later case, there is no trace of the obligatien having been 
fulfilled or even regarded, Furthermore, neither she ¿nor ‘her 
husband signed it. Her name appears upon itas that of:an 
attesting witness, but she denies her signature. 

The deed of October,” 1908, was the subject of: discussion 
in the judgment delivered by Sir John Edge on this Board on 
the 21st of May, 1917, It appears that-a copy of it was alleged 
to have been made upon stamped paper : “It has been traced to 
the possession of the defendant, who has given no satisfactory 
explanation as to what has become of ıt, ” and strong observa-. 
tions were made as to the untrust-worthiness of Wigbijai’s 
account, A ie 
So far as the effort made in 1908 was concerned -it failed, 
and the interests of the wife of Kunwar Randhir Singh were 
separately compromised. -So far as the sister, Bibi Bhagwati, 
was concerned, she refused to be a party to it or to execute it, 
and so the transaction fell through, | 

. In these circumstances the Board is somewhat’ oe a 
loss to understand the view of the High Court that the 
deed of 1912 was a ratification of the transaction ‘of 
1908. Instead, however, of the “Subordinate Judge having 
ignored that transaction, he has in several! pages of his 
judgment given, in their Lordships’ opinion, a full and 
sufficient analysis of the evidence regarding. ` it,’ and it 
appears plain that it could never be relied upon as having 
either been the means of conveying the requisite information to 
the appellant of.her rights or of extracting from . her-any relin- 
quishment thereof. Probably if the attention of the High Court 
had been more fully directed to those parts-of the: Subordinate 
Judge’s opinion which have just been alluded . to, his: ‘judgment 
on the whole-case might have been affirmed. In the cece S 
opinion that judgment was right. maly 

It is only necessary in a few words to allude to” an 
argument submitted to the Board by the learned-counsel for the 
respondent, . the object of which seeméd to be to suggest that, 
even accepting the view that the deceased.was a Christian, still 
he had by his acts made such an indication’ as the law. would 


_ respect, to the effect, that his succession was not to be governed 


by the Indian Succession Act, Their Lordships. can give no. 


' countenance ‘to such a.pririciple. Iti is unavailing to quote the 
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cases of Abraham v. Abrahamlor Sri Gajapatht Radhika 
Patta Maha Devi,Garu v Sri Gajapathi Nilamani Patta Maha 
Devi Garu. 2 These cases preceded the Indian Succession Act 


,and cannot modify. or interpret it. 


By S, 2 of that Act it is enacted :— 


“t Except as provided by this Act, or by any other law for the time being in 
force, the rules herein{contained shall constitute the law of British India applica- 
ble to all cases of intestate or testamentary succession. 


This is the general rule, and the exception which bears 


> upon the present. case is S, 331, which says that : 


“The provisions of this Act shall not pi to intestate or testamentary suc- 
cession to the property. of any Hindu... Pte 


If, accordingly, the late Randhir Singh had remained in 
or become a convert to Hinduism, the exception would apply. 

The question accordingly is, was the late owner of this 
estate, or. was he not, a Hindu? Ifhe was, the Mitakshara 
law would apply, If.he was a Christian, the indian Succession 
Act rules would apply. The matter has been fully investi- 
gated. Among other things, for instance, in the words of the 
Subordinate Judge : 


“ The plaintiff has proved the baptisms, marriage and burial certificates of 
the deceased ; vide evidence given by the Chaplains Father J. Chrysostom and 
Father Angelo and by F. O. Neill, Barrister-at-law. The above evidence proves 
beyond doubt that Kunwar Randhir Singh in his latter portion of life was a 
Christian and died as a Christian ”. 

It is unnecessary to dwell upon the subject, because in 


a former litigation the respondent himself admitted these facts. 


But the argument, is that, notwithstanding this, the 


Hindu law of succession shall apply to this deceased's' 
-estate. A situation of nothing but confusion could be thus 


produced. The plain law of the Succession Act 
would be eviscerated, and in each case inquiry might have.to 
be entered upon as to whether a deceased subject of the Crown 
wished or by his acts compelled that the law ofthe land should 
not apply to his case. A particular subject can settle that in 
India, as in other parts of fhe Empire, by exercising—whatever 
be his religion—his power of testacy, and.definitely declaring 
how he desires his ‘affairs to be. regulated so far as his own 


- individual property is concerned. In this case Kunwar Randhir 


Singh’ did not-do so, and it is not for a Court to enter upon an 
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examination of his conduct so as to prevent the Indian iaw of 
intestate succession getting its full ak propeg application, |... 

Their Lordships will humbly advise His Majesty that- the 
appeal should be allowed, that the judgment of the Subordi- 
nate Judge should be restored, and that the respondent should: 


pay the costs of the appeal. 
Appeal allowed. 


Solicitor for appellant: H. S. L, Polak. 
Solicitors for respondent : T. L. Wilson and Co, 


IN THE HIGH COUR} OF JUDICATURE AT MADRAS.’ 
PRESENT :—MR. JUSTICE OLDFIELD AND MR, JUSTICE 


RAMESAM, es À 

Ramasami Aiyangar ... Appellani" (Petitioner). 
u. 

. Narayana Aiyangar and others.  ... Respondents. 


Limitation dct—Art. 182 —Explanation. I—Joint decree—Execution— 
Limitation—Par tition decree~ Execution—A pplication by one of the parties for 
delivery to him of his share—If saves limitation as regards others. 


A partition decree passed ander the Code of Civil Procedure, 1882, awarded 
to plaintiff and each of the 5 defendants, one share‘ia the suit property, that* 
share to be ascertained. On plaintiff's application, the six shares, into which the 
property was to be divided, were ascertained: but no allotment or delivery was 
made except of one share to plaintiff. Later 4th defendant applied tor and 
obtained an order for delivery to him of his share on an application filed by him 
on 9-4-1912. On another application filed by the 3rd defendant on 9-12-1913 to 
obtain his share, held that the decree was a joint decree within the meaning of 
Explanation I of Art. 182 of the Limitation Act, and that the application was in 


‘time, having been filed within 3 years from the ‘4th defendant's application of 
"9-4-12. 


Appeal against the appellate order of the Court of the 
Subordinate Judge of Salem, dated 31st March, 1920, in A. S. 
No. 17 of 1920 preferred ‘against ithe order,-dated 7th March, 
1918, of the Court of the Dt. Munsif of Namakal in E; P. No, 27 
of 1917 in O. S. No. 48 of 1901, 

N. Swaminatha Iyer and K.G. Srinivasa Iyer, for the appél- 
lant. ; 

B. Silarama Rao, for respondents, i 
' The Court delivered the following. ee 

Judgment :—This appeal relates to the execution of what 
purports to be a partition . decree passed on 9-12-1901.. It was 
passed under the former Code and it awarded to plaintiff and 


*A. A. A. O. No. 168 of 1920, 9th May 1921. 
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each of the five defendants, one share in the suit property, that 
share to be ascertained. The course taken by the ‘subsequent 
proceedings was that on plaintitt’s application, the six shares, 
. into which the property was to be divided, were ascertained: but 
no allotment or delivery was made, except of one share to plain- 
tiff. Later 4th defendant applied for allotment and delivery to him 


of his share and obtained allotment, but not delivery, the latter 


being ordered only on his filing a second petition E. P. No, 439 
of 9-4-1912, The 3rd defendant here appellant sued on 9-12-13 
to obtain his share. But the Appellate Court directed that his 
plaint should be treated as an application in execution ; and it 
is with his application regarded as having been presented on 
9-12-1913 that we have to deal. The main objection to it is 
that it is out of time with reference to the three years rule, 
Third defendant’s first answer to this objection is that the 
decree cannot be regarded as having been passed in his favour 
until ‘the ascertainment of his’share is complete ;and it will not 
be complete until his present application is disposed of. Shortly 
there can be no question of execution being barred against him, 
when the suit, so far as he is concerned, is still pending, 
Krishnamachariar v. Kuppammal 1 however negatives this con- 
tention ; and we must therefore deal-with the objection more 
closely and with the alternative answer attempted, that the 
decree was passed in favour of several persons jointly within the 
meaning of explanation 1 Article 182, schedule 1 of the Limita- 
tion Act and that 3rd defendant can therefore count time from 
the last application for execution by another of those persons; 
namely, from E. P. No, 439 by 4th defendant for delivety of 
his share on 9-4-1912. 
It is urged and it is no doubt the case that 4th defendant's 
application for delivery was not made by him in any sense 
jointly or to enforce any joint right to relief‘or for the ‘benefit 
of his fellow decree holders jointly with himself.: and in fact 
it was made by him severally distinguishing the portion of the 
subject matter deliverable’ to him and so far could have been 
made with propriety in execution of a several decree, as such 
a decree is defined in the earlier part of the explanation. But 
although there may be some anomaly in the-succession of the 
different kinds of execution appropriate to joint and several 
i ; 1, (1908) I L. R. 31M. 540. 
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decrees, which is involved, it does not follow that the description 
of the decree for the purposes of the application of Article 182 
must be altered. That description attaches for those purposes in’ 
the words of the explanation “when the decree has been passed”, 
and in the absence of provision to the contrary it must be applied 
once for all andto the decree as a whole and for all purposes, 
This view is consistent with the decisions in Sheik Khoorshed 
Hussain v. Numbee Fatima! Mohan Chunder Kurmokar v 
Mohesh Chunder Kurmokar 2 and Narayan Ramachandra v. 
Vithal Sakharam 3 The decree before us must therefore for the 
present purpose be regarded as a joint decree; and its execution 
must be subject to the second portion of the explanation to 
Article 182, 


The 3rd defendant's application being in time, the remain- 


ing objection is, that it is for ascertainment and delivery not 
only of his own share, but also of that of 5th defendant, alleged 


‘to have been transferred to him under Exhibit A, and that as 


regards the latter he has no transfer of 5th defendant’s right to, 
execute. It is not necessary for us to consider how far a trans- 
fer of property carries with it generally the right of the transferor 
to execute a decree forits possession. For, in the. present case, 
Exhibit A clearly refers to 5th defendant's right under the 
decree and we are prepared to regard that right as transferred 
with the property itself. The question whether Exhibit A evi- 
dences a transfer enforceable on its merits to 3rd defendant 
alone has not so far been dealt with by the lower appellate 
Court. 

We therefore, allow the appeal against appellate order, set 
aside the lower appellate Court’s order and remand the appeal 
to it for disposal on the further question above referred to and 
in the light of the foregoing. Costs to date here and in the 
lower Courts will follow the result and be provided for iù the 








Lower Appellate Court's order. ` . 
A.S. V. . Appeal ‘allowed. 
t Leas! 
z 4 : . . ‘ za at. 
,1 (1878) I. L, R. 3 Cal. 551. 2. (1883) I.L. R.9 Cal, 568. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Jusrics OLDFIELD AND MR. Justice 


RAMESAM, . 

Shanmuka Nadan and others 1 to... dai (Plaintiffs.) 
5 minors by their mother and' ` 
guardian 6th appt. 


v. . 
Arunachala Chetty (through his ... Respondents (Defendants 
agent Shanmugavelayudham Nos. 7, 8, and successor 
Pillai and others.) in office of 9th Defen- 
dants and Defts. Nos. 
10 to 18.) 


Civil Procedure Code S. 2 (2) O. 1, Rr. 3 and 10 Suit for partition by sons 
against father—Deeree holders against the father and sons impleaded as parties 
defendants—Order striking out the names of these defendants as being impro- 
perly joined—Whether a decree within the meaw ng of Civil Procedure Code-- 
Appealability—Partilion suit im pleading creditors as aefendanis whether bad for 
misjoinder. 

Where in a Suit fot partition by the sons against their father certain persons 
who held money decrees, some of them against the father alone, and others against 
the father and the sons, were impleaded as defendants and the lower Court 
removed them from the record under O. 1 R. 10 of the Civil Procedure Code, such 
an order is not a decree under S. 2 (2) of the Civil Procedure Code and no appeal 
lies against the order, 

Such a suit for partition impleading the- creditors is not bad for misjoinder 
of parties or causes of action under O.1, R. 3 of the Code especially when the 
plaintiffs question the binding nature of those debts. 


Appeal against the order dated the 27th day of weka 
1919 of the Courtof the Subordinate Judge of Ramnad „at 
Madura in O. S. No. 90 of 1918, 

S. Srinivasa Aiyangar and K. Rajah Aiyar ir appellant. 

K. V. Venkatasubramania Aiyar A. Krishnaswami Aiyar, 
V. Ganapathi, E. Vinayaka Rao and V., K. Venkatarama Aiyar 
for respondents. : p 

The Court delivered the following 

Judgment :—The decision under appeal was passed; in a 
suit brought for partition by four minors against the Ist de- 
fendant, their father, certain, females whose positionsit is-not 
necessary to specify, and the 7th to 18th defendants, persons 
who held money decrees, some of them against the Ist defen- 
dant alone, others against the 1st defendant and the plaintiffs, 
all.-obtained on debts incurred by the Ist defendant. 
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The decision of the lower Court isin terms that the suit is 
bad for misjoinder of causes of action and that defendants 7 to ` 
18 are not proper parties, There is nothing else. The lower 
Court does not say that it removes them from the record 3 it 
does not say that the suit is dismissed as against them. But 
it is agreed before us and from the tenor of the remainder of 


- the order it is clear, that under O. I, R. 10 the names of these 


defendants were struck out, as being improperly joined. 


It is objected that no appeal lies against such a decision 
and certainly none is provided directly in the Code and as the 
lower Court’s decision, understood in the manner in which we 
understand it, is not a decree, and is not a conclusive 
determination of the rights of the parties with regard to any 
of the matters in controversy and does not come within the. 
definition of “decree” in S. 2 (2), therecan be no appeal 
against it directly. In these circumstances the appeal as such 
must fail. 


In view, however, of the facts of the case, to which further, 
reference will be made, we have felt it our duty: to consider 
whether we should not interfere in the exercise of our powers 
of revision. No doubt we should not be justified in such 
interference on the sole ground that the lower Court had made 
a mistake in law ; but here we think that it has done more than: 
that, For it has entirely misunderstood the nature of the 
judicial discretion, which it was called upon to exercise. This 
is clear, when reference is made to the grounds of its order; for 
it has held firstly that, ason the authority of Ramakrishna 
Aiyar v. Krishna Iyer | debtors to a family should not be made 
parties to a suit for partition, therefore creditors also should not, 
On the assumption that the decision cited is correct, the 
consequence in our opinion does not follow. Then secondly it 
has relied on the fact that none of defendants -7 to 18 has any 
interest in the cause of action, which ‘the plaintiffs 
have against any other ‘of these , defendants, as though that 
were sufficient to exclude the case from O: 1, R. 3. The real 
question we have to decide isin fact whether O. 1, R.3 is 
applicable to such pleadings as those before us. We first have 


a 


1 (1907) 18 ML J 85 
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entirely disregarded, that partition. is the occasion ‘for - 


- a comprehensive, settlement. of the extent of the family 


estate available for division and of the deductions which have . 


to be made from that estate on account.of family liabilities, 
This is .clear with reference tó the definition of the scope of 
partition suits to be gathered from Rr. 221, 223 and 224 of the 
Civil Rules of Practice. Next another fact, of which the lower 
Court has lost sight, is that the claims of each of these 
defendants have been subjected to objection in the plaint on 
„general and similar gounds, In paragraph 7 there is the allega- 
tion that the 1st defendant the father has ruined himself in 
immoral ways by concubines and the use of intoxicants and 
for that purpose he has been wrongfully wasting the family 
properties. In paragraph 8 it is alleged that some of the 
‘alienations are fraudulent transactions brought about by the 
1st defendant in collusion with defendants 3 to 18, who are his 
intimate friends in connection with his immoral acts. And in 
paragraph 8 (a) reference is made to decrees obtained by the 9th 
and 10 defendants against the 1st defendant and by defendants 
11 to 18 against the ist defendant and the plaintiffs and there 
1s an allegation that, as the minor plaintiffs were not properly 
„represented in the connected suits, those decrees are frau- 
dulent and cannot bind the said minors, and the debts claimed 
by the aforesaid persons are not genuine and. even if genuine, 

„were not, contracted for family necessity or benefit, but were 
contracted only for the 1st defendant’s immoral expenses, 
In these circumstances it is clear that the attack on the debts 
apparently due to these defendants must proceed to a large 
extent, if not entirely, on one basis as against each of them. 
We think that the lower Court ought to have considered these 
aspects of the case; and having considered them we think that 
'O. I, R. 3 is applicable and that if the lower Court had 
considered them it would have been bound to apply O. I. R. 3. 
We may observe that the joinder of such pleas in partition 
suits is not in our experience unusual in this Presidency. 

Certainly it is entailed by compliance with the Rules of 
Practice already referred to and the inadvisibility of a partition 
‘suit being disposed of in the absence of creditors who might 
reopen the whole question on the morrow of a decision that 
certain debts and charges were not properly charged upon the 


whole family estate with the result that the same question 
e 
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would have to be tried twice over, with results probably 
discordant, is recognized in Tara Chand v. Rgeb Ram |, 


Two other points have been suggested on behalf of one 


-or other of the creditors. Firstly, it is urged that the suit 


offends against O. II, R, 4, because it is a suit in effect for the 
recovery of immoveable property and no other cause of action 
such as is involved in the claim for the setting aside of the 7th 
to 18th defendant's decrees as collusive should be joined with it. 
One possible answer is that these are claims, in which the re- 
liefs sought are based on-the same cause of action and another 
possible answer is that in case the leave of the court is asked 
for, as'the wording of the Rule implies that it can be asked for, 


‘that leave may be given. The other point taken was that the 


relief, consisting in the setting aside of decrees of Court, could 
not be asked for in'the ‘present suit which was filed in the 
court of the Subordinate Judge of: Ramnad, because one at 
least of these decrees was obtained i in the Tinnevelly District 
Court'and in any case that decree could be set aside on the 
ground of fraud only by the Court, in which it was passed. 
This was not considered or apparently put forward in the lower 
court and it may be necessary for the lower court to deal with 
it, after framing a proper issue onit. We do not wish to antici- 
pate the conclusion which the lower court may come to and 


‘we will only point out that in some cases at least the defend- 


ants concerned have attached property within the jurisdiction 


‘of the Ramnad Subordinate Judge's Court and it may be'a 


question whether that court will not in the circumstances be 
entitled to deal with the present claim in respect of the decrees, 
under which those attachments have been made. 

The result is that in the exercise of our powers of revision 
we set aside the lower Court’s order and direct it to proceed 
with the trial of the suit with defendants 7 to 18 as parties, 


‘Costs in this court will be costs'in the cause and will be pro. 


vided for in the decree of be passed by the lower Court. 


‘The costs will be calculated only on the scale appropriate to a 


revision petition. 
C. A. S. Order set aside. 


1. (1866) 3 M. H. C. R, 177. 
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IN ‘THE HIGH COURT OF JUDIVATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM. l 
Minor Muthusami Naicken by ... Appellant® (Plaintiff.) 
next friend Naga Naicken 


v. « 
Pulavaratal and others ... Respondents (Defendants 


Hindu Law —Adoption—Senior and Junior wives—Rights of—Adoption by 
junior wife during lifetime of senior wife when valid—Sapinda—Anuthoriiy to 
adopt—Validity—Authority given in belief of alleged prior adoplion by deceased 
—Alleged prior adoption subsequently found to be false—E ffect. 


The senior widow has a preferential right to make an adoption. The mere 
fact that she was living apart from her husband for about 26 years before his death 
does not make her incompetent to perform the act of adoption, and thus cause the 
capacity to make an adoption to devolve upon the second wife. 

When the senior wife bas a preferential right of adoption, the proper course 
for a junior wife, who wishes an adoption to be made, would be to ask the senior 
wife to get the consent of the male Sapindas to perform the adoption, and to per- 
form it herself. If she was unwilling to perform it herself, it would then be soon 
enough to ask her to agree to the adoption ceremony being performed by the junior 
wife. x 
Where a junior wife made an adoption after sending a notice to the senior 
wife expressing her intention of confirming an adoption alleged to have been made 
by her husband and asking for an expression of her views in respect of the pet 
mission alleged to have been given by the next raversioner to her (the junior wife) 
to adopt the particular boy, held, that- the senior wife was not given a chance to 
make an adoption and that, in the absence of any relinquishment by her of her 
prior right of adoption, the adoption made by the junior wife was invalid. 

Per Ramesam, J. An authority to adopt given by a sapinda is not valid when 
it is given, not as being one necessary and proper in the circumstances of the 
family, but in the belief of an alleged prior adoption by the husband which is 
subsequently found to be false. 


Appeal against the decree of the Court of the Subordi- 
nate Judge of Salem, dated the 22nd day of March 1920, in 
Original Suit No. 41 of 1919. 

T. Rangachariar, and S. S. Ramachandra Iyer, for the 
appellant. 

A. Krishnaswami Aiyar, and K. Balasubramania Aiyar, 
S. Panchapagesa Sastirar, for respondents. 

The Court delivered the following 


. Judgments :—Spencer, J. :—The plaintiff in this suit seeks 
for a declaration that he is the adopted son of the deceased 
Ammasi Naicken and is entitled to the properties mentioned in 
the-schedule which belonged to Ammasi Naicken in his lifetime. 








* Appeal No. 149 of 1920 21st October, 1921. 
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Ammasi Naicken died on the 13th of November 1915 of a 
carbuncle, Itis alleged that, on the morning of the day when 
he died, he adopted the minor plaintiff, who is the son of the 
deccased's second wife’s brother, and that he associated the 
second wife who is 3rd def endant with him in the act of adop- 
tion. It may here be stated that Ammasi Naicken left three 
wives Pulavarthal, Sellayi and Poovayammal and that the first 
wife has been living apart from him for about 25 years. As 
doubts were thrown upon the said adoption, it is alleged that 
the 3rd defendant went through the ceremony of adopting the 
plaintiff a second time on the 3rd of December 1917. The 
Subordinate Judge found thatthe adoption alleged to have 
been made by Ammasi Naicken was not true and that the 
adoption made by the 3rd defendant was true but not valid. 


Two questions arise for decision, first, whether the first 
adoption was true in fact, and secondly, whether the second 
adoption was a valid adoption. On the first point I am of 
opinion that sufficient reason has not been shown for disturbing 
the finding of the Lower Court. [The learned Judge then con- 
siders the evidence on the question of the truth of the alleged 
adoption. | 

On the second point which is a question of law, the adop- 
tion of the vrd of December 1517 is attacked on the ground 
that there was no authority received by the second wife, either 
in writing or orally, from her husband to perform this adoption 
and that, during the lifetime of the senior wife, the senior wife 
has a preferential right to make adoptions. This has been 
established by the decision in Rajah Venkatappa Nayanim 
Bahadur v, Ranga’ Rao | which followed a decision of Sankaran 
Nair, J. and myself in akerla ChukkamKma v. Kakerla Pun- 
namma? and the Bombay and Calcutta High Courts have also 
held that the senior widow has a preferential right of adoption, 
Sce Rakham Bai v. Radha Bai 3, Dnyanu v. Tanu 4 and Ranjit 
Lal Karmakar v. BijoyKrishna Karmakar 5. The passagein the 
Mitakshara that treats of this topic has been translated in Major 
Basu's Yagnavalkya Smriti as follows. “When a wife of the 
same class (as that of the husband) exists, then religious works 





1. (1915)1, L R. 33 M, 772:29 M. L. J, 18. 2, (1914) 28 M. L. J. 72. 
3. (1868) 5 Bom. H. C. R, 18 1 at p. 192. 4° (1920) I. L. R. 44 Bom 508, 


5. (1912) I. L. R. 39 C. 582. 
5 e 
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are not to be performed by a wife who is not of the same 
class”. Upon this Katyafana comments, “Let him who has 
many wives employ one of equal class in the case of the sacri- 
ficial fire, and in attendance on himself; but if there be many 
such, let him employ the eldest in those duties; provided she be 
blameless”. Now, it is argued that the eldest wife Pulavarthal, 
had been discarded by Ammasi Naicken and, therefore, she 
was not in attendance on her husband and not blameless. An 
attempt to prove that she was an adulterous wife entirely failed. 
We only know that she was living apart from her husband for 
about 25 years before his death. The question is whether such 
separation makes her incompetent to perform the act of adop- 
tion, and thus causes the capacity to make an adoption to de- 
volve upon the second wife. The text of Katyayana seems to me 
to apply to a case of adoption performed during the lifetime of 
the adoptive father, when he speaks of a wife being in atten- 
dance on himself. It is doubtful whether the word adhushta or 
blameless should be interpreted so as to exclude a woman who 
voluntarily lives separate from her husband without having 
been guilty of unchastity or misconduct. so far as the facts 
of the separation in this case are known, thereis nothing to 
attribute blameworthiness to the elder wife. An adop- 
tion made by a widow without consulting the sapindas 
would be invalid for want of authorization from them, 
as it has been held that the consent of the sapindas supplies 
the want of the husband's authority. The other wives are 
sapindas, and it was necessary for 3rd defendant to obtain their 
consent before any adoption could be made. In this case the 
3rd defendant sent a notice, Ex. 1V, to the senior wife in which 
she expressed her intention of confirming the adoption made 
by her husband and asked for an expression of her views in 
respect of the permission given by the next reversioner to her 
to adopt the plaintiff. When the senior wife has a preferential 
right.of adoption, the proper course for a junior wife, who 
wishes adoption to be made, would be to ask the senior wife to 
get the consent of the male*sapindas to perform the adoption, 
and to perform it herself. If she was unwilling to perform it 
herself, it would then be soon enough to ask her to agree to the 
adoption ceremony being performed by the junior wife. Ex. 1V 
is not couched in such terms, It implies that Poovayammal 
was determined io carry out the ceremony of adoption without 
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giving a chance to the senior wife to adopt a son to their 
husband. Under the circumstances. of the present case, the 
absence of any relinquishment by the senior wife of her prior 
right of adoption invalidates the act performed by the junior 
wife. For these reasons, the second adoption cannot be sup- 
ported as valid. 

The result is that the appeal is dismissed with costs. The 
memorandum of objections is not pressed and is dismissed. 


Ramesam, J:—l agree, But I wish to add afew words. 
[The learned Judge then considers the evidence on the question 
of the truth of the alleged adoption.] 


Coming to the question of law, the appellant’s vakil argues 
that the case in Rajah Venkatappa Nayanim Bahadur v. Ranga 
Rao! ought to be reconsidered. For the reasons given by my 
learned brother and also for the reasons given by the learned 
Judge who decided the case in Dnyanu v. Tanu ? where their 
Lordships say that an adoption with the consent of the ` 
sapindas in Madras is noton the same footing as an adoption 
in an undivided family with the consent of the manager. I do 
not think it necessary to doubt the correctness of the former 
decisions of this Court. 


Then it is said that, assuming that the senior widow has 
a preferential right to adopt, the principle does not apply to 
Sudras, because no religious ceremonies are essential for an 
adoption in the case of Sudras, and Puddo Kumaree Debee v, 
Juggut Kishore Acharjee 3 istelied on. Jn the first place it may 
be mentioned that the decision in Rajah Venkatappa Nayanim 
Bahadur v. Ranga Rao! was a case of Sudras, but the point 
was not expressly argued. It may be that for the validity of 
an adoption among Sudras Datta Homam is not necessary; 
but this does not mean that adoption is not a reli- 
gious act. Apart from this, as was pointed out by my 
learned brother and Sankaran Nair, Jin the case in Kakerla 
Chukkamma v. Kakerla Punnamma* the senior wife is the 
wife ‘ whom acts of duty concern "” that is “who officiates in 
acts of religion and so forth.” Colebrooke’s Digest of Hindu 
Law, Book IV, Ch. I, sloka 51. This shows that the acts of 
duty, in which a senior wife has got a preferential right need 

1, (1915) I. L. R. 39 M. 772; 29 M L,J.18. 2 (1920) I. L.R. 44 B 508. 

3, (1879) I. L. R. 5 C. 615. 4. (1914) 28 M. L. J. at 74. 
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not necessarily be all religious duties. 1, therefore, think that 
the principle is Ha applicelly to Sudras as well as to the 
other classes. - 


The next ground on which it is said that Rajah Venkatap- 
pa Nayanim Bahadur v, Ranga Rao | does. not apply to the 
present case is that in this case the senior wife is a discarded 
widow. Verse 88 of Achara Adhyaya of Yagnavalkya was 
relied on in Rajah Venkatappa Nayanim Bahadur v. Ranga 
Rao * as one of the reasons on which the preferential right of 
the senior widow is:based. The translation of that verse as 
given in Rajah Venkatappa Nayanim Bahadur v. Ranga Rao 1 
runs thus : “ When there is a wife of an equal class present, ” 
etc.,-Some stress is laid by Mr. Ranga Chariar, the learned Vakil 
for the appellant, on the word “present” in this translation. 
The original Sanskrit is “Satyam” the meaning of “Satyam” 
“is being in'existence” as opposed to death.. The translation 
ofthis verse in Mandlik’s Hindu Law at page 173, in Major 
Basu’s edition of Mitakshara referred to by my learned brother 
and the translation of Sir P. S. Sivaswami Iyer in 1 M. L.J. 
at 282 all show that what is meant by ‘Satyam’ is ‘existing’ and 
not ‘being present near’ (as opposed to being absent else- 
where), The fact, therefore, that the senior “wife in this case 
had been living elsewhere does not make the text of Yagna- 
valkya inapplicable. Again, the text of Yagnavalkya, the com- 
mentary of Mitakshara on it, the verse of Katyayana and the 
text of Vishnu cited by Balatibhatia in the gloss on the 
Mitakshara and also in Colebrooke's Digest Book 1V—the two 
latter Smritis use the word “ Adushta’’—all these are 
merely injunctions addressed to the husband .as to. what he 
should do during his life-time. It may be that the husband is. at 
liberty to disobey ‘those injunctions. Vide Annapurni Nachiar 
v, Forbes 2. But those injunctions do not touch’ the relative 
rights of the widows after- the husband’s.death. These verses 
clearly prove the superior position of.the senior widow. Once 
such superior position is established, her preferential right to 
adopt after Lis death follows as an inference. In this particular 
case ‘the evidence, which merely shows that the senior widow 
Was living apart from the husband for the last- 25 years 
apparently on account of the second marriage of her husband, 





3. (1915) 1. L. R 39 M. 772. 2, (1899) T. L. R. 23 Mad, |. 
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does not justify us in calling her a “ duopa “ nishiddha,” 
As my learned brother pointed out, ‘the case a ot unchastity 
attempted to be made against her has failed. "1 think no cre- 
dence can be given to the evidence of the Oth and 9th 
witnesses for the plaintiff, 


The last ground argued by the appellant on this portion 
of the case is that a prohibition against. her adopting must be. 
implied from the facts of the case. It does not appear from the 
Subordinate Judge ’s Judgment that any such point was raised 
in the Court below, but itis now said that the point was argued, 
Though, no doubt, a prohibition may be implied and need not 
always be expressed, such prohibition must be a case of a clear 


. and necessary implication, and it is not for the Courts to 


embark on speculations as to what-the husband might have 
done during his life-time or might have wished, if the point was 
expressly mentioned to him before his death. One may well say 
that, on the facts of this case, the husband, if he ever- 
contemplated adopting during his life- -time, would not have 
associated the senior wife with him in such adoption. Ohe may 
perhaps also say that, if he had left a will expressly authorising 
an adoption, he would probably have not authorised the senior 
wife to adopt. But, on the other hand, one may also say that 
he, not having done either of these things, was well content 
to allow the law to take its course as to what should happen 
after his death, and that in the absence of ony express prohibi: 
tion against the senior widow, he left her to exercise the right 
which she has according to the Sastras on account of her status 
as the senior widow. I do not think it is proper for Courts 
to speculate on probabilities of this kind for the purpose of 
inferring an implied prohibition. If the husband was, however, 
anxious that the senior widow should never’ adopt for him, he ` 
might have left a will in which he might have stated that the 
senior widow should not adopt for him, in case his widows 
should contemplate adoption for him. In the absence of such 
an express prohibition from him or some equally clear indication 
of his intention, an implied’ prohibition cannot be inferred 
in this case. It was held in Lakshinibai v. Sarasvali Bai 1 
that a prohibition ought not to be inferred from the mere fact 
that the husband and wife were living apart. In the case relied 


1. (1899) I. L. R. 23 Bom. 789 at 795: 1 Bom, L, R. 420. 
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on by the learned vakil for ‘the appellant in Dnynoba v. 
Radhabai 1 the fact were much stronger; the wife was actu- 
ally living in adultery with another man. 


Coming to the third point argued in the case that Ex, iv is 
enough to satisfy the requirements of law in connection with 
the senior widow, I agree with my learned brother in thinking 
thatit does not. We are not here concerned with a question 
of obtaining her assent merely as that of a sapinda. On the 
other hand, until the senior widow clearly gives up her right to 
adopt, the junior widow has no such right. The letter on which 
she states that she had obtained the assent of the sapinda and 
was merely asking the’senior widow’s views followed by the 
silence of the latter cannot be construed to mean that the 
senior widow has waived her preferential right and authorised 
the junior widow to adopt. Not until she does any act 
amounting to this can the right to adopt devolve on the junior 
widow. The facts in this case fall short of this. 


One or two points have also been argued before us namely, 
that the consent of the sapinda in Ex. C is nota valid consent. 
The Subordinate Judge has found it to be so. But we think it 
unnecessary to express an opinion on this question in view of 
our finding with reference to the right of the senior widow 
not being waived If it were necessary, I would agree with 
the appellate contention, that there was no misrepresentation 
made to the sapinda merely because the 3rd defendant was 
asserting a prior adoption by her husband. But I would: hold 
that Ex. C is not a valid consent, because instead of giving the 
authority as one necessary and proper in the circumstances of 
the family, which is what a sapinda ought to address himself to, 

‘he gives it in order to give effect to the wishes of the husband 
thus believing in the alleged prior adoption by the husband 
which we have already found to be not proved. 

I agree that the appeal should be dismissed with costs, The 


memorandum of objectiong is dismissed. 
A. S. V. Appeal dismissed, 


am ama ———..............$—-—.— 


_ 1, 1894 Bom. P. J. 9. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS.’ 
PRESENT :—MR.. >. AUEHICE OLDFIELD aND MR, Sree. 


KRISHNAN, zai ; 
Umayyathantagath Puthen Veet! Appellant™ -` 

Kunhi Kadir ... (Prisoner) ` 
+  Kunhi Kadir. Cr. Pv Cu; S. 196—Sanction to prosecute —Validily— —Conditions—Sanclion to 
In re, brosecute in the alternative for offences under S. 121 or 121 A I. P. C.—Warrant 


—— case—Examinalion on oath of complainant—Necessity—Omission todo so— 
Effect—Cr. P. C. S. 252—1. P. C. S. 121— Waging war against the King—What 
constitutes 

A sanction under S. 196 Cr. P. C. for the prosecution of the accused in the” 
alternative for offences under S 121 or under S. 12] A of the Penal Code is not de 
fective on the ground that it does not specify with sufficient clearness the section 
or the offence in respect of which itis given. 

Observations of Sir Lawrence Jenkins C, J. in Barindra Kumar Ghose v. 
Emperor 37 C 467 as tothe requisites of a proper sanction under S. 196 Cr, P. 


C. approved. Sis 

“ Hearing” a complainant within the meaning ofS. 252 Cr. P.C. does not 
involve his examination on oath ; and the trial ina warrant case is aot irregular 
merely because it did not begin with an examination of the complainant by the 
court, 

A person who takes part in an organised armed attack on the constituted 
aathorities, that attack having: for its object the subversion of British Raj and the 
establishment of another Government, is guilty of the offence of waging war 
against the king within the meaning of S. 1211. P. C. 

Appeal ‘against the judgment of the Court of . ‘the Specia 


Tribunal Malabar, mations in Case No. 4 of the Calender for. 
1921. 

Dr. S. Swaminadhan and B, Pocker for the AAA 

The Public Prosecutor for the Government. 

The Court delivered the following 

Judgment:—The accused appeals against his sista 
by the Special Tribunal sitting at present in the Malabar | 
District of an offence punishable under S. 121 Indian Penal, , 
Code and his sentence to be hanged and to forfeit his property: , 

The first point taken is that the sanction of the local. 
Government which is ‘required by S. 196 ofthe Code of, 
Criminal Procedure is defective in that it does not specify with. 
sufficient clearness the’ section or the offence in respect of. 
which it is given. The sanction is Ex. Bandit no doubtisa. °, 
sanction for the prosecution of the accused in the alternative: 
for offences under S, 121 or under- S. 121-A Indian Penal Code;-. 
It is urged thata sanction in the alternative is not such as the” 
law contemplates and the judgment of Sir Lawrence Jenkins, 
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C. J. in Barindra Kumar prose v, Emperor Lis relied on. We Kunhi Kadir. 
respectfully: and fully accept the observations of the learned nen 
Chief Justice to the effect that * the sanction should be speci- 
fically directed to the particular sections in respect of which 
proceedings are to be taken, and that the order should be pre- 
ceded by and be the result of a deliberate determination that 
proceedings shall be taken in respect of a particular section or 
sections and no other.” We agree further that “it would be 
opposed to the true intendment of S. 196 Criminal Procedure 
Code for the Local Government to give its legal and other 
advisers a roving power to determine under what sections 
proceedings should be taken.” But we see no reason to: doubt 
that those requirements are fulfilled in the present case: The 
present case in fact differs from that with which sir Lawrence 
Jenkins, C. J. was dealing in toto, since the sanction thereafter 
specifying a number of sections, gave a general authority to 
proceed under any other section which might be found applic- 
able. Here the sanction is entirely specific and the only ques- 
tion left open, no doubt for the benefit as such of the Court 
which was to try the case as of the Prosecutor who was to insti- 
tute the complaint, was which of the two sections specified 
applies to the facts which might be proved. We hold’ the 
sanction proper. This objection therefor fails. 


The next objection taken to the proceedings is that they 
did not begin with an examination of the complainant by the 
Court. The procedure under Clause 6 of Ordinance III of 1921 
dated 5th September 1921 is to be that prescribed for warrant 
cases and no doubt the first'incident in the trial of such a case 
under-S. 252 is to be that “the Magistrate shall proceed to hear 
the complainant (if any)”, the section providing next that “he 
shall take all such evidence as may be adduced’’, This however 
in no way assists the accused’s contention that a trial without 
the examination of the complainant on oath is irregular, The 
expression used in S, 252 is “hear the complainant,” The taking 
of evidence is separately referred to, We have been shown no 
“authority for holding that “hearing” a complainant involves 
his examination on oath, We may in dismissing this objection 
observe. that nothing resembling it-appears to-have been put 
forward at the trial and that it is not shown how the- accused 
was in any way ue by the procedure followed.. 


(19oy) 1. L. R. 37 C 407. 
” R—I5 
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Kunhi Kadir, Turning to the merits we have the evidence first of the 
ln re, ; 5 : 
Deputy Superintendent of Police that the acgused was seen in a 
crowd described as composed of two or three thousand: persons ` 
which attacked the force of Police and Military, after it had 
had been engaged under the District Magistrate’s supervision in 
searching for war-knives under the Malabar War Knives Act, 
-India Act XXIV of 1854, The witness says that the mob came 
on against the.force of about two hundred Police and Military, 
that it attacked them. with swords, knives and bludgeons, that 
the Police had to fire in self-defence and that it was only after 
nine persons had been killed and three wounded by that fire 
that-the mob retreated to lirurangadiand some of those com- 
posing it entered the mosque there. ‘The police and the Mili- 
tary followed the mob to-and the first witness then saw the 
accused in the mosque., He knew him previously—how he knew 
him previously we shall explain—and asked him to come out. 
Accused was then arrested and, at the request «f the first wit- 
ness and others, he told the mob to disperse and it obeyed his 
directions. The second witness, the Deputy Inspector General 
of Police, corroborates this evidence generally, except that he 
saw the accused only at the mosque. These are two witnesses 
regarding the actual occurrence, There is, it may be said, no 
evidence on this part of the case for the accused, He more- 
over attempted no cross examination. He merely denied that 
he was present as alleged, but made practically no further 
attempt to defend himself or to counter the prosecution evi- 
dence. In these circumstances we have no hesitation in belie- 
ving that evidence and holding that the accused was in the 
mob, as the first witness alleges, and was, as the first and 
‘Second witnesses allege, at the mosque and that after his sur- 
render the other members of the mob dispersed under his direc- 
tions, There is the further important fact, which. also we 
accept on the authority of the first witness, that the accused 
was in the front rank of the mob on the right just by the 
standard bearer. It is objected to this part of the evidence that 
_ it was only given on the fourth occasion on which this witness - 
was examined. It was given however in reply to a question , 
put by the court and we see no reason for doubting that it was 
'a pure accident that it was not mentioned earlier or for thirik- 
- ng that.it does not represent what'the witness really saw. 
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The next question is , 
amounted or noto the offence of waging war against the’? 


‘King. Dr. Swaminathan on his behalf has contended that they” 


did not. We are quite ready to recognise that in some cases 
it may be hard to draw the line between mere rioting of a' 
serious nature, in which numerous persons take part, and the - 
offence with which we are dealing. But -we do not think it i 
necessary to quote at length the law bearing on the case ; for ’ 
we have no doubt that the statement of it in the leading cases 


of Lord George Gordon, ! and Regina v. Frost? fully supports ` 
the view we take of the nature of the-offence of the accused in ~ 


this case. The object of the mob was not merely resistance 
to.the District Magistrate or to any isolated action, or for any 
particular purpose, but, as appears froin the evidence we shall 
next refer to, the total subversion of the British Power. That 
evidence is given by the fourth and fifth witnesses, the former ; 
a constable and the latter an independent land-owner, Nothing 
to their discredit has been alleged and here again the accused 
has given no counter evidence. They say, and it is apparently 
not denied, that the -accused has for sometime been the Secre- 
tary ofthe Khilafat movement, which has an office at Tanur, 
within six miles of the scene of the occurrence. At meetings 


of the Khilafat movement, as the 4th witness deposes uncon- ` 


tradicted, it was urged that no revenue should be paid to Gov. 
ernment and that those present should non-co-operate with 
it, The accused, there is evidence, preached these doctrines, 
It is said—and it is not contradicted by the accused, in fact the 
defence witness speaks to the fact—that he had already for some- 
time before this occurrence been usurping one prerogative of 
the Sovereign power by holding a mock court of justice of his 
own, ` On the morning of this occurrence the fourth and ‘fifth 
witnesses heard him at a largely attended meeting at Tanur say- 
ing that those present must subvert the British Raj and establish 
the Khilafat Government and that all Government offices, rail- 
ways and telegraphs must be destroyed. He said that all must 


start at once for Tirurangadi and destroy the British soldiers 


and the District Magistrate there. He had with him at that ‘time 
a flag, which was being carried in the forefront of the crowd, 





1: CXXI, State Trials, p 486 
2. IX Carrington and Payne Nisi Prius p. 12), 
Ca 
e 


whether these ‘acts of the accused” SUBI. Kadir. 
1? re. 
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Kunhi Kadix¢ © When it attacked the District } Magistrate and his forces. M.O,1, 


as re. 


there is no doubt, is the flag that was then being carried, since 
it was picked up on the spot by the Deputy. Inspector „General, 
2nd prosecution witness, We have adopted the Court witnesses’ 
version of the inscription on it and taking that version in the, 
form most favourable to accused without the word ‘ combat’ > 
the inscription runs :—“ God the greatest. The Khilafat, go jo. 
work lightmindedly and slowly and you .will certainly succeed 
and God will be with you. ” It does not seem to us that the- 
substitution of ‘work' for ‘combat’ in the connection, : in’ 
which the word stands on a banner used-in the cir cumstances | 
in which it was used, greatly assists the accused’s. case ; -for 
with neither word can it be possible to regard the Gainer as a- 
peaceful symbol. .We have then that the accused was: taking ` 
part in an organised armed attack on the constituted authori- 
ties, that attack having for its object, in the words of his own. 
speech, the subversion of: British Raj and ‘the establishment of” 
another Government. That being so; we concur without , 
hesitation in the lower Court’s conclusion that the accused was 
guilty of the offence of waging war against:the King. way 

The- remaining question is as to sentence. The lower 5 
Court apparently was not aware that the punishment of ‘forfei- 
ture of property had been abolished by Act XVI of 1921, which ` 
received the assent of the Governor-General’ on the 29th ` 
September 1921. In these circumstances we must set aside that- . 
part of the sentence, > Ei ip tee eea a 

In view of the character of the occurrence we can find no 
reason for interference with the sentence of death, which we - 
therefore confirm. Si 

ASV o o _ Appeal dismissed: 


vied 
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IN-THE-HIGH ‘COURS OF JUDICATURE AT MADRAS. 


PRESENT :—SIR WILLIAM AYLING, OFFICIATING CHIEF 
JUSTICE AND MR. JUSTICE ODGERS, | 


Irulappan Servai f . Appellant,” (Plaintiff) 
v. 
Veerappan alias Kaluvandan Servai 
and others yA Respondents (Defis) 


Madras Estates Land Act, Ss. 53, 146, 189 and schedule part A item 12-Rent 
sale under the Estates’ Land Act—Purchaser obtaining possession—Prior pur- 
Chaser in execution of a mortgage decree against ryot—Suit by former to recover 
possession from tatler—Whether latter can plead invalidity of the rent sale 
under S. 53—Policy of the Estates Land Act. 

The plaintiff purchased and -got possession of the suit lands from one who 
brought them in a reni sale under the Estates Land Act in 1914. He. sued the 
defendants for possession aud mesne profits. The defendan:s claimed the lands 
Ly virtue of a court auction purchase in 1911 in execution of a mortgage decree 
against the original ryot but they had not taken steps to ubtaina transfer of the 
tenancy in their favour under S. 146 of the-Madras Estates Land Act. Ona plea 
by the defendants that the rent sale was-inval d under S.'53 of the Madras Estates 
Land Act as no patta and muchilika had been exchanged aud no permanent patta 
was in force, held that it is not open to the defendant to ra'se this plea. 

The occasion for raising sach a contention was by way, ot suit under s. 112 of 
the Act within the period prescribed therefor, ' 

S. 189 of the Madras Estates Land Act bars the jurisdiction of the Civil court 
to entertain such a plea in a suit in the Civil Court. \ 

- For this purpose it makes no difference tbat the deféndaats were not detaulters 
within the meaning of S. 112 and for this reason could not sue under part A, item 
12 of the schedule and S. 112 of the Act. $ 

The policy ot the Estaʻes Land Act clearly i is (D fo compel any person who 
has acquired an interest in ryott tenancy to follow the procedure laid down in S. 
146 if he wishes to be treated as a ryot and (2) to have all disputes as to procedure 
in rent sales enquired ite by the Revenue Courts. 

To allow a person who bas not taken action under S. 146 to ignore a rent sale 
at the time it is held and subsequently to dispute its validity in a civil suit is to 
run counter to both these principles: and S. 189 does not allow such a course. 


Second Appeal against the decree of the court of. the 
Subordinate Judge of Madura in A: S. No. 195 of 1919 (A. S. 


No. 230 of 1919 on the file of the District Court of Madura) ` 


preferred against the decree of the Court of the Additional 
District Munsif of Dindigul in O. S.No. 495 of 1918 (O.S, 
No 401 of 1917 on the file of the Court of the Principal 
District Munsif of Dindigul). 

K. Rajah Aiyar, for appellant. 

K. S, Ganapathi Aiyar, for respondent’s. 

The Court delivered the following 








* 9, A. No, 1503 of 1920. z lith November,1921, 
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ofig. C. J. 
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Judgments: The Officiating Chief Justice :—The suit lands 
in this case were brought to sale under the Madras Estates Land 
Act in 1914 for arrears of rent and bought in by the Zemin 
Revenue Inspector. They were sold by the latter to the plain- 
tiff on the 28th.of August 1915 and delivered over on the 16th 
November 1915, According to plaintiff they were sub- 
sequently trespassed on by defendants and he sued for ‘posses- 
sion with mesne profits and damages. The defence raised 
was that the lands were the property of the 6th defendant. by 
right of purchase from the 3rd defendant who in his turn had - 
acquired title by virtue of a court auction sale in execution 
of a mortgage decree against the original ryot who defaulted 
in his rent. This court auction was as long ago as 1911 and. 
itis admitted that neither 3rd nor 6th defendant took steps 
under S. 146 of the Madras Estates Land Act to obtain trans- 
fer of tenancy in their favour although it is stated that on ohe 
occasion in 1913 the Zamin Revenue Inspector took rent from 
the 6th defendant, This would not effect a transfer of tenancy, 

The grounds on which the Lower Appellate Court has 
held the suit to be liable to dismissal are three in number, 
Two of them are newly raised in first appeal. 

The first ground ig that the Revenue Inspector Samavay- 
yar who executed the sale deed Exh. P to plaintiff was not com- 
petent to transfer the land; because his purchase at the rent 
sale was on behalf of the Zamin. A perusal of Exh. P seems to 
indicate that in that transaction also he was acting on behalf 
of the Zamin ; but, however this may be, no objection of this 
kind was taken ii the written statement or apparently at any 
time in the first court ; certainly, no issue was framed to cover 
it; and plaintiff had no notice or chance of meeting it. I do 
not think such a plea should have been admitted on respon- | 
dents’ behalf in appeal and I must reject it. ` l 

‘The next point is that the trespass by defendants sub- 
sequent to the 16th November 1915 has not been proved. The 
Lower Appellate Court thinks that the delivery of possession 
to plaintiff was merely symbolical and that defendants were in 
possession both before and after that date. This is also an” 
entirely new point not covered by an issue; and even if the 
Subordinate Judge is right and the delivery of possession to. 
plaintiff was only symbolical it is difficult to see what difference 


that makes to the maintainability of the suit, 
e 


5 e 
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The remaining poigt isthaton which the first court dis- 
missed'the suit. e It is said that the rent sale is invalid under 
S. 53 of the Madras Estates Land Act as no patta and muchi- 
lika had been exchanged and no. permanent patta was in force. 


This point also was not specifically taken in the written 
statement which contains only the general allegation that the 
‘rent proceedings are fraudulent and that plaintiff should prove 
their truth and regularity. On no better challenge than this it 
has been decided against plaintiff on the ground that there is 
no evidence on the point. If I thought the validity of the rent 
sale could be impugned by defendants in this suit, I should feel 
compelled to call for a finding on this point giving both sides 
an opportunity to adduce evidence. But I do not think it can, 
© The absence of patta and muchilika would be a proper 
ground for a suit under the Schedule tothe Madras Estates Land 
Act (Part A, 12). No such suit was filed by the defaulting ryot 
and 6th defendant’s petition on plaint was presented after 
expiry of the period allowed by S. 112, In such circumstances 
S. 189 of the Madras Estates Land Act bars the jurisdiction of 
the Civil Couri to entertain such a plea. 


It is argued that this is not so ; because 6th defendant and 
his vendor 3rd defendant were not “ defaulters” within the 
meaning of S. 112 and for this reason could not sue under 
Part A Item 12 of the Schedule. S. 109 bars the jurisdiction of 
the Civil Court “in respect of any dispute or matter in respect 
of which a suit or application under the schedule could be 
brought or made ”—no matter by whom. It'is clearly the 
policy of the Act (1) to compel any person who has acquired 
an interest in a ryoti tenancy to follow the procedure laid 
down in S. 146 if he wishes to be treated as a ryot and (2) to 
have all disputes as to procedure in rent sales enquited into by 
the Revenue Courts (Vide S. 112). To allow aperson who has 
not taken action under S. 146, to ignorea rent sale at the time 
it is held and subsequently to dispute its validity in a civil suit: 
would run counter to both these principles. S, 129 does not 
seein to me to allow of such a construction. 


The decree of the Lower Appellate Court must be set aside 
and plaintiff be given a decree for possession with mesne pro- 
fits at the rate fixed by the District Munsif and with costs 
throughout. 

e 
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Odgers J.:—The plaintiff is the appellant. He brought the 
suit for recovery of possession alleging that the plaint property 
was sold for arrears of rent due for Fasli 1321 and was pur- 
chased on 24th August 1915 by him. from the purchaser at the 
rent sale, by the Zamin Revenue Inspector. Third defendant is 
the auction-purchaser of the same;property sold in execution of 
a mortgage decree against the pattadars Ammamuthu and San- 
thayee. Third defendant subsequently sold to 6th defendant 
who is the contesting defendant. The points raised in the lower 
appellate court were as to validity of the rent sale, whether 
plaintiff had acquired a title to the property ; whether the tres- 
pass by the defendants was true. Of these points only the 
first was raised by the issues in the case, and as to the second 
and thirdno issues were taken. In my Opinion they should 
not have been allowed to be argued.in the lower. appellate 


court and I do not propose to consider them here. The argu- ' 


ment before us was practically confined to the first point, the 
validity of the rent sale alleged by the plaintiff. The Subor- 
dinatei Judge says it is not true that the condition precedent to 


a rent sale laid down by S. 53 of the Act had been complied . 


with, i.e., exchange of a patta anda muchilika for fasli 1321 
with the original pattadars. Thus the proceedings culminating 
in the rent sale were invalid. For the plaintiff appellant it is 
argued that this was not taken in the written statement. In 
paragraph 4 of the written statement of the defendants they 
pleaded that plaintiff had no possession or title ; that the rent 
suit proceedings were fraudulent ; the onus was on plaintiff to 
prove their validity, and that those procedings were not bind- 


ing on defendants 3 and'6 nor could they give plaintiff any - 


tights as against themeselves, It certainly does not appear 
that any plea which could be construed into „raising the point 


‘under S. 53 wastaken. The plaintiff's 3rd witness was the pur- 


chaser at the rent sale and it appears from his cross examina- 


tion that the real question raised was as to notice of the inten-, 


tion to sell not being served on 6th defendant, who in fact paid 
the kist for fasli 1522, Not a word was put to him about the 
requirements stated in S. 53. It would therefore appear that 
the lower appellate court was not entitled to go into this matter 
and that the part ofithe judgment on this point in paragraph 3 
is open to objection for this reason. l E ann 
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It was argued below,that even if the sale was irregular the —Irularpan 
-defendants were precluded from setting up its invalidity as the ee 
application of 6th defendant to the Collector under S. 131 on Veerappan: 
24th June 1914 to set it aside was too late. The Subordinate Odgers, J: 
Judge disallowed this objection on the strength of the ruling 
in Raman- asari v, Muthuswami Naik 1 which laid down that a 
defendant in possession was not precluded from setting up the 
invalidity of a sale because his right to have it set aside was 
barred at the date of the-suitby Art. 91 of the Limitation Act, 
The question is “Does this authority apply to a case under the 
Estates Land Act and can the civil court determine such a 
question at all ? ” S. 112 provides that notice of intention to 
sell.shall be served on the defaulter through the Collector by 
the landholder and that the defaulter must pay the rentor file 
a suit within 30 days from service of the notice. See also 
- Schedule, Part A, 12 which is headed “Suits triable by a Collec- 
tor”. S. 189 directs a Collector to hear and determine as a 
Revenue Court all suits and applications of the nature specified 
in parts A and B of the schedule. ‘Ihe case in Ramanathan v, 
Ramaswami 2 is authority for saying that a civil court cannot 
take cognizance of a suit by a ryot to recover posssession of a 
holding sold under the Act for non-payment of reat and the 
judgment expressly makes no distinction between suits brought 
before or after the sale. It appears therefore that there 
is authority for holding that if the ryot does not avail 
himself.of the remedy provided by S. 112, he has no other 
remedy -in ‘the civil court. It would also. appear that 
the auction-purchaser would be in no better position.than. the 
ryot whose holding is brought to sale. S. 147 (1). 

“© As against this reasoning.it is contended for the contesting 
defendant (6th defendant, that he was not ‘the defaulter’ within 
the meaning of S. 112, as ‘the defaulter’ there only applies to 
the registered pattadar or to the person whom the landholder is 
. bound to recognise under the provisions of S. 146 (1). It is 
admitted that 6th defendant gave no notice as required by S' 
146 (1) and S. 147 (1) makes all actsand proceedings under 
the Act so far as they affect the land’ effective as against the 
transferee prior to the giving of such noticé. It is also admitted 
that 6th defendant was the tenant paying the rent and as stated, 
rent was actually paid by him for Fasli 1322, the succeeding fasli 

1. (4906) I. L, R. 30 Mad, 248, 2. (1914) 1 L, R 39 Mad. 60, 
R—16 
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Felanpan to that for which default was made. «It would therefore appear 
AA that 6th defendant is exactly in the same posftion as a defaulter 
Veerappan under the Act and cannot take advantage of the fact that 
Odgers,} neither he nor his transferee (3rd defendant) on whom notice 

was served) did not serve the notice required under S. 146 (1). 
If is next contended that on the authority of Jagaiinatha- 
charyulu v. Satyanarayana Varaprasada Rau! the validity of the 
sale is not covered by Schedule, part A, No. 12. In that case 
all that was decided was that a Collector had no jurisdiction ‘to 
set aside a revenue sale for irregularity. of Judgment of 
Krishnan J, at page 355 where he says “It seems therefore that 
the legislature did not contemplate (i. e. by Estates Land Act) 
applications based on irregularities to set aside rent sales ‘of 
holdings.” There is no irregularity proved in this case and 
the authority cited has no application. 

The lower appellate court is therefore in my opinion wrong ` 
on all points and its judgment must.be reversed and ais appeal 
allowed with costs throughout. 

C. A. S. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT .—MR. JUSTICE SPENCER AND MR. JUSTICE 








RAMESAM. 
Bhuvanapalli Subbayya «© Appellant * (Defendant.) 
v. l i 
Rajah Velugoti Govinda, Krishna ... Respondent (2nd Plain- 
Yachendra Varu, Rajah of. tiff and L. Ry of 1st 
Venkatagiri. Plaintiff deceased.) 


Civil Procedure Code Ss. 102 amd 115—Small Cause nature—Surt for arrears 


Bhuvanapalli of Katiubadi—Revision — Interference— Provincial Small Cause Courts Act 


Subbayya 


v. S. 33. 
Rajah of A suit to recover arrears of Katiubadi is ota smalt Casue nature and if the 
Venkatagiri. amount sued for is less than rupees 500 there is no second appeal. 


Balakrishnayya v. Venkatanarasimha Appa Row 2 Relied on. ; 

Where such a suit was tried by the court of the District Munsif 
on its original side and the decision was confirmed on appeal, the High Court 
refused to interfere in revision and remand the suit for retrial on the small:cause . 
side. Seethapathy v. Subbayyt 3, Davalassingjt (Maharana Shri) v. Khachar 
Hamır Mon 4 distingiushed. , ; 

Second Appeal against the decree of the Court of the 

Subordinate Judge of North Arcot in A. S: No: 35 of 1918 (A. 
S. No. 175 of 1918 on the file of the District’ Court of North 


* S.A. No. 1874 of 1919. 4th January, 1921 
1. (1919).I.L. R 43 Mad 351.37 M L J. 706. 2. (1896) I. L.R. 19 M. 329. 
3. 11909) J. L. B, 33 M. 323, 4. (1909) I. L. R, 34 Bom. 171 
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Arcot) preferred against the decree of the Court of the Dis- 
trict Munsif of Tirupati ih Original Suit No. 633 of 1916. 

'N. Chandrasekhara Aiyar for appellant. 

A, Krishnaswami Aiyar for respondent. 

The Court delivered the following 
: Judgment :—This suit to recover arrears of Kattubadi of 
less than Rs. 50) in amount is of a small cause nature and no 
second appeal lies. See Mullapudi Balakrishnayya v. Venkata- 
narasintha Appa Rao 1.' 

The appeilant’s vakil asks us to hold that the District 
Munsif had no jurisdiction to try the suit on the Original Side 
seeing that under S. 33 Provincial Small Cause Courts Act (Act 

‘IX of 1887) he is deemed to be a different Court from the same 
Court exercising small cause jurisdiction, and ‘suggests that we 
should interfere in revision andsend the suit back for retrial on 
the Small Cause side. - 

In this case, unlike-the cases dealt with in Kollipara 
Seethapathy v. Kankipatt Sitbbayya 2 and Davalatsingji (Maha- 
ranashriv. Khachar Hamir Mon 3, there was no reversal of 


the first court’s decree in appeal, and therefore no equity ` 


arises in the defendant’s favour, to have the lower appellate 
court's decree set aside and get the case retried by the sam” 
original courtin a less formal manner than it has already 
tried it. We must. decline to intertere in the manner. suggested 
seeing thatthe defendant has not been prejudiced by the 
course adopted by the District Munsif. 
We dismiss this Second Appeal with costs, 
: AV. Ve —— Second appeal Tinie, 
` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE KRISHNAN AND MR. JUSTICE 
ODGERS. iA l ; 
Krishna Pattar and another ie Appellants* (Defendants 


z v. ji 1 and 2) 
Lakshm: alias Ammu Ammal ... Respondents (Plaintiff 
and others and Defendants Nos. 3 to 7) 


Limitation Act S; 10—A fplitbilily of—Constiuctive liusts—Benami pui- 
chase—Liability lo account —Limitution—Tiusts Act ds. 5, 6, 7, and 95. 
To create a valid trust of immoveable prop erty in favoúr of a private individual 
. the provisions of Ss. 5 and 6 of the Trusts Act must be strictly complied with A 
a cannot create a valid trust. 





S. A. No. 1465 of 1920. 15th November, 1921. 
= (1896) I. L. R. 19 Mad. 329. 2. 1909) 1. L R. 33 Mad. 323 
YA 3, (1909) I. L. R. 34 Bom 171. 
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S. 10 of the limitation Act is limited in its operation to "express trusts ” and 
has no application to the case of a constructive trust or an obligation in the nature 
of a trust falling under chapter IX of the Trusts Act ` Where lands are purchased 
with plaintiff's money in the name of the defendant with a recital in the Sale deed 
that the purchase was on behalf of the plaintiff, the defendant is only a construc- 
tive trustee for the plaintiff and his liability arises under S. 95 of the Trusts Act. 
S. 10 of the Limitation Act does not apply to a suit for accounts by the plaintiff 
against the defendant. 

Second Appeal against the decree of the District Court of 
South Malabar in A. S. No. 407 of 1918 preferred against the 
decree of the Court of the Subordinate Judge of Palaghat in 


O. S. bo. 79 of 1916. 

C, V. Ananthakrishna Atyar for KAMA 

T. R. kimkoa rama Sastri and C. V. Mahadeva saa tor 
respondents. 

The Court delivered the following 


Judgment :—This second appeal: arises from a suit brought 
by the plaintiff to recover certain lands, with mesne profits for 
25 years. No objection was raised by the defendants to the 


~ plaintiff’s claim for the lands, and they have been _ decreed to 
, her and there is no appeal about ‘them. But as regards the 


profits, defendants denied their liability and pleaded limitation. 
To avoid the plea of limitation plaintiff's case was that defen- 
dants 1 and 2 were holding the lands and collecting the. profits 
‘as her trustees and she relied on S. 10 of the Limitation Act. 


The Subordinate Judge who tried the case held that no 
express trust was made Out, that defendants were only con- 
structive trustees and that three years’ limitation was applica- 
ble to the claim for profits, apparently under Article 109, He 
further held that, as pleaded by the 2rid defendant, the profits 
for the last 9 years had been accounted for to the plaintiff and 
dismissed her claim in to to for past profits, The District Judge 
reversed that decree holding that an express trust was made 
out, and that S. 10 applied and that evenif it did not the 
defendants were plaintiff's agents in Jaw, and under Article $9 
the plaintiff's claim was in time as the demand for aécounts 
was only made just prior to the suit. He gave a decree as sued 
for, without passing a preliminary decree for accounts under O, 
20 R. 16, C. P. C. and-without taking any-notice of the- plea 
that the profits had been accounted for. Defendants 1 and 2 
have appealed to us, - 


PART IV.], THE MADRAS LAW JOURNAL REPORTS, 421 


. The first question for.decision is whether- an express: trust 
is made out or nof, as it is material to decide it in considering 
the application cf S. 10. The only facts:from which.we are 
asked-to find an express trust are.these.- The-plaint lands.were 
purchased with plaintiff's money and ‘in the sale deed taken by 
defendants 1 and 2 in. their own names there’is a recital that 
the purchase was on behalf of the plaintiff, Defendants were 
receiving the rent of the lands subsequently and it is the 2nd 
defendant’s case that he gave credit to the plaintiff for them in 


the accounts. From these facts it is difficult to infer the exis: 


tence of an express trust or of anything other than a construc- 
tivetrust, To create a trust with reference to immovable pro- 
perty the Indian Trust Act II of 1882 which applies to this case 
requires a registered instrument signed by the author of the 
trust or the trustee, where no question of a will or of fraud 
arises, and there must be a clear indication of an- intention to 
create a trust—See Ss. 5 and 6 of the'Act. The only registered 
instrument we have in thé’case is Ex I, the sale deed. It is 
‘signed only by the vendors and cannot therefore be used to 
support a case of express trust by declaration by defendants 1 
and 2, nor can it be telied on to show that the vendors created 
the trust, as was argued before us, because there is nothing to 
show that they intended to create any trust. The words in 
Ex, I, do not support any such contention; in ‘fact after 
reciting that the purchase was on behalf of the plaintiff Ex. 1, 
goes on to say that the lands should be enjoyed by the plaintiff 
and her heirs; it says nothing about defendants managing 
the lands and paying ever the profits to the plaintiff- it 
is extremely improbable that strangers like the ‘vendors 
' under Ex. I ‘would intend to create any trust for plaintiff. 
Though no.doubtvit is possible to take a, conveyance in the 
form of a deed of trust, there is nothing to show that that was 
done here,- Ex, I is an ordinary deed of benami purchase 
which recites its benami character. To constitute , a benaini 
purchase, ‘it is not necessary, as the District-Judge thinks, that 
there:should be anything secret about it; and unless-it is inten- 
ded fur afraudulent purpose there is no reason why ‘the ‘deed 
should not disclose the character of the.{ransaction, 
<e There is a further difficulty.in holding that Ex. I amounts 
to a trust created by the vendors asione of themis a‘minor. who 
cannot create a valid trust under S, 7 of the Act, 
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‘It was next argued by the plaintiff's vakil that even if the 
defendants 1-and 2 were not made express trustees at the out: 
set: they must-be held to have become such because they acted 
as trustees for over'12 years and they cannot be heard to aver 
the contrary. It is difficult to see how any question of adverse 


possession or estoppel arises, A sufficient answer to: the argu- 


ment is that the defendants at no time did anything to change 
their lega! position with reference to these lands. As construc- 
tive trustees they would be bound to account for the profits 
under S, 95 of the Act, and their’ doing so cannot make them 
express trustees; and they did nothing else. l 


The learned vakil for the ‘plaintiff cited some English 
cases Soar v. Ashwell © Rouchefoucald v, Boustead 2, Burdick 
v.-Garrik 3 and Lyell v, Kennedy + as showing that the term “exe 
press trustee” in English Law included not only persons 
expressly appointed trustees but also persons standing in 
various fiduciary relations who wete- incapable of pleading limi- 
tation. In the first case cited a Solicitor. acting for the trustees 
and holding trust moneys in his hands was held to be in the 
position of an express trustee and he was not allowed to plead 
limitation. Lord yusuce Bowen enumerates the cases where such 
extension of the term ‘express trustee” has been made in Eng- 


Jand but the defendants here fall under none of those catego- 


ries. It is doubtful how „far such extensions can be. consi- 
dered to be cases of express trustees in this country, for, „as 
remarked by the learned Chief Justice in Rajah of Ramnad v. 
Ponnusami Thevar 5 the Indian Trusts Act which governs us 
restricts the scope of the term “trustee” more closely than i in 


‘England and considers constructive and resulting trusts as not 
trusts but as obligations i in the nature of trusts. See Chapter 


IX. 


The case in Rochéfoucald v, BANA cited AA was ‘he 
case of an express trust created by certain letters and it was held 
that it satisfied the Statute of Frauds but that even if it were 
otherwise, parol evidence could "be allowed to make up the 


deficiency ii in proof in spite of.S. 7 of the Statute, on the ‘ground 


that the statute should not be allowed to be used to perpetuate 





1, L, R. 1893 (2) Q B. 290, - 2. L: R. 18971 Ch. 196, AB 
..3 (1870) L. R. 5 Ch. App, 233. 4. (1889) L. Re 14 A. C 437.0. Ob, 
5. (1920) I. L. R. 44 Mad. 277. 
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a fraud; the defendant there claiming: the property himself.as 
his own. No such case arises here, and the two-other English 
cases cited are equally beside the point here: The ‘case 
of Bhusabhai v. Bai Rukmani! refers to a: sum-of money, 
to create a trust with reference ‘to which a registered 
instrument was not necessary. It is thus distinguishable from 
the present case and it is unnecessary for us to consider whe: 
ther we should follow it ot not. + ` ea Ap ai C 


For the above reasons it seems to us’ ‘that the” contention 
that there was an express trust in this case must be rejected. 
The case is one of a constructive trust or of an obligation in 
the nature of a trust as the Trusts Act calls it, falling under 
Chapter IK. Now S. 10 of the Limitation Act has never been 
held to apply to such cases. It is true that in S. 10, the term 

“express trustee” is not used in the section itself but only in 
the marginal note, but the language of the section referring 
as it does to {persons in whom property has become vested. in 
trust for any specific purpose” is explicit enough to show that 
if refers only to express trustees. It is not contended before us 


that it would cover the case of a constructive trustee. The 


plea that S. r0 saves limitation in the present case must there- 
fore be rejected. - 


The District Judge has also held that the case of express 
trust failing the parties may be looked upon as ‘holding the 
position of principal and agents, and Art. 89 may be applied, 
in which case he thinks the suit is in time, because the account 
ý was demanded and refused only shortly before suit. He'over- 
Jooks 1 the facts that there is another starting point for limitation 
under the Act, viz, the termination of the agency, and it has 
‘been argued befdre us that if there was any agéncy created in 


the case it was terminated long prior to the suit and the claim 


‘for profits would be barred under that article and that the 
“defendants were not able to show it because no plea of agency 
- Was set up in the case. It is clear from the pleadings that no 
f such Case was set up by the plaintiff, there was no issue about 

it and there was no reference to it in the first Court.’ In these 
'"Gircumstances the question of agency should not have’ been 
“allowed to.be raised in the Appellate Court for -the first time, 
To allow it now will require a fresh trial on facts, and we are 








a 1. I. L. R. 32 Bom. 394. 
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therefore of opinion that the YA should be excluded from 
consideration. ` . 

In the result we must hold that bar by limitation i isa 
proper plea in the case with regard to the profits claimed. It 
is not necessary to decide whether the 3 years’ rule or the 
6 years’ rule applies to iť, as in either case the plaintiff fails as 
the finding by the Subordinate Judge that profits for the last 9 
years have been accounted for has not been displaced by the 
District Judge and we have not been addressed any argument 
about it, 

. Inthe result, the decree of the Lower Appellate Court 
must be reversed and the decree of the First Coprt restored 
with appellant’ s costs here and in the Court below to be paid 


by the plaintiff, 


A, V. V. í A l 5 Appeal allowed. 
‘IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT .—MR. JUSTICE NAPIER AND: MR, Justice. 
ODGERS. ie 
Krishnaswami Battar. ... Appellant * (1st Defendant.) 


v. 
Sreenivasa Battar, minor by ... Respondents Plaintiff and 
‘next friend and grand- and aciendans) 


-mother Alamelu Ammal. ` 

Hindu Law—Succession— Rights of daughter's son and daughters son’s 
sot—Partition—Unilateral declaration. 

On the death of a Hindu dying intestate leaving a “daughter's son and: a 
daughters’ ‘son’ s son, the formet succeeds to the estate to the exclusion of the 
latter. Verkayyammia v. Venkataramanayyamma 1. Vythiisatha Iyer v.' Veggia: 
ee lyer'2, Referred to. 


To constituté a severance in status, a declaration of intention by 4 member of 
4 jolat Hindu family, must be absolutely unequivocal. Suraj Narain v. Iqbal 
Narain 3. Kamepalli Atyalamma v. Mannam Venkalusainy 4. Referred to. | 
_| “Second Appeal against the decree of the Court of the Tem- 
porary Subordinate Judge of Vellore dated the 19th April 1920 
in Appeal ‘Suit No, 256 of 1917 preférred against the decree of 
the Court of the District. Munsif of Ranipet in O, S. No, 115 of 


(ii i Z 
* S.A. ‘No, 1896 ot t 1920. : 15th Mock. 1921. 
: _ (1902) 1. L. R. 25 M. 678. 12M.L J 299 (P.C) c ee 
~ (1903): I. L.R. 27'M, 382. Cee coe 
zi (1912)1. L. R. 35 All. 81 : 24 M. L. J. 345.77 ~4: —(1917)33-M, L. J.746. 
j e 
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T. Narasimha Aiyangar for appellant. 


C. V. Ananthhkrishna Aiyar for respondent, 


The Court delivered the following 
Judgments :—Napier, J:—The parties to the suit belong to 


a family of archakas and the history of the complications 
giving rise to the present suit dates back to the year 1906. It 
appears that, in 1900, there were alive the 2nd defendant’s two 
uncles, the son of one of whom is: the 1st defendant, the other 
one having died childless. At that time-the family considered 
themselves aggrieved by the behaviour of ‘the present 
2nd defendant, and an arrangement ‘was made by which he 
granted a release of all his interest in the family property 
by.a document which is Ex, A in the case. “This document, 
‘Ex, A, has been considered by this Court in its Judgment 
remanding the case, and its effect is described as being that 
“the 2nd defendant relinquished his interest in the family 
property by that document.” It is common ground that the 
effect of this relinquishment was to remove him from the joint 
family which thereafter consisted of his son and the other 
members of the family, It'is to be noted too thatin Ex. A 
itself the 2nd defendant said that when’his uncles effected a 
division with his (2nd defendant’s) minor son this deed would 


not affect the minor’s equal share. 


The next thing that happened was that in 1910 this docu- 
ment «x. A. was absolutely ignored and a partition was made 
between the 2nd defendant and the first defendant, the son of 
one of the uncles, the other having died issueless, In that 
partition the minor son was completely ignored, the 2nd 
defendant not even purporting to be acting on his (minor’s) 
behalf. It is this document, Ex. I, which was relied on in the 
earlier stages of the suit. But with regard to that the High 
Court says as follows: “In consequence of the prior document, 
Ex. A the son, the plaintiff, is not bound by the partition made 
between the Ist and 2nd defendants under Ex. 1.” ` It is 
conceded also that the basis of this decision was that, as Ex, A 
was binding and the 2nd defendant passed out of the family, 
he had no right to, partition under Ex. t. The High Court then 
directed the lower appellate court to determine certain issues 
as to certain specific properties and pass 3; preliminary. decree 

R—17 i 
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for partition of what properties should be found liable to parti- 
tion with an account of the debts and liabilities properly 
payable out of the family property. . 

The lower appellate court has found that Ex. 1 having 
gone, the property in the hands of the first defendant is family 
property in which the plaintiff, minor, is entitled to a share: 
The 1st defendant now seeks to put forward a case which he 
has never put forward before, that even if Ex. 1 did not operate 
as a partition he can claim a partition at or about'the date of 
Ex, 1 and the way he puts it is this : that, as Ex. 1 indicates an 
intention by the 1st defendant to separate himself from -the 
family, the court must find a valid partition between him and 
the plaintiff as from that date or somewhere about the same date. 
He further contends that the proceedings leading up to Ex, 1 
were notice to the 2nd defendant, the father of the plaintiff. He 
relies of course, on the decision of the Privy Council in Suraj 
Narain v. Iqbal Narain; as to the right of any mem- 
„ber of a family to separate himself from the family by giving a 


, notice to the other members. He further relies on the case in 


Kamepalli Ayilamma v, Mannam Venkatasamy 2 which lays 
down that notice can be given even to a minör so as to bind 
the minor, the notice being properly given to the person who 
would, as soon as the partition is effected, become the natural 
guardian, and he contends that that person is the 2nd defend- 
ant. It seems to me that there are at least two answers to this 
contention, The first is that it reopens the case and goes into 
a matter which should properly have been agitated in the 
early.stages of the case and should have been brought before 
this court.on the last occasion, In my Opinion, it is not open 
to the 1st defendant to shift his ground, now that it has been. 
found that Ex. 1 on which he relied for his partition is not 
binding on him. If he wished to set up that, whether. there 
was-a valid. partition between the 1st defendant and the 2nd 
defendant in 1910 by virtue of Ex. 1 or not, the proceedings 
there.constituted a valid partition between him and the minor, 
If: Ex, 1 ‘was not ‘binding, he should have set that up “in the 
early stages ‘of the case and it should have been made the sub- 
ject-of&an issue and been decided then. The next answer is 
this; that it is nòt open to a court to speculate, Admittedly the 
eH" (1912) T. L. R. 35 All. page 81: 24 M. L. J. 345. : - 

62225 1917:33 M D.J. 746... 7 
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facts which were in the mind of the ist defendant when he 
became a party to Ex, I are not the true facts as to the rela- 
tion of the partics one to the other at the time. They thought 
that the release deed was ineffectual and that the 2nd defen- 
dant was entitled to a share, and it was on that belief that the 
ist defendant entered into this transaction, Ex, 1 as he him- 
self admits, because he was displeased with the behaviour of 
the 2nd defendant. As already stated, Ex. I did not represent 
the true relation of the members of the family, and in my ‘opi- 
nion it is not open to us to speculate as to what he would have 
done if he had known ‘that he had already got rid of this 2nd 
defendant whose behaviour he disapproved. He might very 
well have thought that it was his duty or possibly to his advan- 
tage to have remained the managing member of the family 
consisting of himself and the minor, We cannot act ona 
supposition and this seems to me to be another sufficient 
answer to the case as now set up. ` 


There is this third answer which i is that this declaration 


must be unequivocal, It must be couched in such a language, 


or the, behaviour must be such that the- Court can draw no 


other inference from the circumstance than that the party did 


desire to separate himself from one whom it is now alleged that 


he did separate, I cannot say that we can find an unequivocal 
declaratiọn in Ex, 1 or in the circumstance’ of the life which’ 


was led by these parties afterwards. It seems to me that where 
so important a fact as separation ofa “joint Hindu family is to be 


éstablished by declarations we should be careful to adopt the very 


guarded language of the Privy Council as to the position being’ 
shown to be absolutely unequivocal before we allow such chan- 
ges to be made by letters or statements of that kind. For these 


reasons I am satisfied that this court cannot now declare that: 


there was any partition between the’ first defendant and the 


plaintiff at’ or about the year 1910, The result is that the pro= 


perty rémained joint family property. 


The only question that remains is with reference to certain. 


items of property, The first of the properties in dispute 
which appears to have been acquired was item 23 which toge- 


ther with 8 days pujai morai is alleged to have descended. to-the 


1st defendant from his father’s maternal grandfather. . ‘Ihe fact 
1, (1912) I L, R. 35 All 81. ` 2, (1917) 33 M. Le Je 746::: - 
e 
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of this descent has been distinctly found by the lower appellate 
court and we cannot interfere with that finding. The judge 
has considered this to be coparcenary property on the authority 
of the decision in Venkayamma Garu v, Venkataramanayamma 
Bahadur Garu 1.. It appears, however, from a closer examina- 
tion that Venkayamma Garu v, Venkataramanayamma Baha- 
dhur Garu | does not cover the case exactly forthat was a 
case in which at the time the succession opened the claimants 
were all maternal grand-children. In this case at the time the 
property devolved by the death of the mother, the 1st defen- 
dant’s father alone was alive, the 2nd defendant’s father being 
dead and so the members of the family claiming were the 2nd 
defendant and the st defendant’s father. That being so it is 
contended on the authority of Vythinatha Iyer v. Yaggia 


‘Narayana Iyer 2, that the great grand-child does not share 


the maternal grand-father’s property and that the pro- 
perty only devolved on the ist defendant's father, the 2nd 
defendant taking no interest in it. The basis of that proposi- 
tion in Vythinatha Aiyar v, Yaggia Narayana Iyer 2, is this, 
“the grandson of an appointed daughter under the old law or of 
a daughter under the modern law is not regarded as equal to a 
son’s son. In this view, the ordinary rule of Hindu Law would 
prevail and the nearer grandson would exclude the more remote 
grandson,” That is the ordinary rule under Hindu Law which 
was laid down in Venkayamma Gura v. Venkataramanayyamma 
Bahadur Garu 1, and Mr. Ananthakrishna Iyer for the res- 
pondents does not contest it. Accepting therefore the finding 
that this 8 days pujai morai and item 23 are maternal grand 
father’s property we must hold that the plaintiff is not entitled 
to any share in that, it having descended to the, Ist defendant's 


father alone. : 


Then there is another 8 days mirasi pujari right which 
appears to have been purchased in the year 1912. This would 
presumably be joint family property because at that time the 
joint family existed, and it would lie _on the 1st defendant to 
show that it was purchased out of his self-acquired property 
and that therefore the plaintiff was not entitled toa share. 
There isno suggestion of any such thing here, and we must 


—— 


1. (1902) T. L» R. 25 Mad 678 : 12 M. L. J. 299, 
2. (1903) I. L. R. 27 Mad. 382 at p. 385. 
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hold that 8 days mirasi .pujari right is joint family property 
subject to partition. 

There is another small item 13 in the schedule to Ex. I 
which is item 24 in the plaint. With regard to this there is 
very little evidence at all. The lower appellate court had said 
that it is included in Ex. 1 which amounts to an admission that 
whether it was ancestral property originally or not, it has been 
treated as ancestral property, We think that in the absence of 
any other evidence this indication must be accepted and there- 
fore this item 24 will be treated as joint family property. 

The only other question argued wasas to the sum of money 
‘which is alleged to have been spent on item 23. This question 
“will not arise owing to the finding that this item 23, descended 

from the maternal grand-father and is therefore not partible, 

The preliminary decree will be modfiied in accordance 
with the above directions. Each party will bear their own 
‘costs. 

Odgers, J.:—1 agree and have nothing to add, 

A.V. V. Decree modified. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE SPENCER AND MR. JUSTICE 
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Arulananda Muthu and another ... Appellants* (Plaintiff's 
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Ponnuswami alias Thambaya- -~ Respondents (Defendants 
- swami Maniyagar and others. . 2 to 19, 21 to 34, 36 to 
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Hindu Law—Adoption—Validity—Ward under Court of Wards, Adoption by 
—Consent in writing of Court of Wards—Necesstty— Ward over 18 but under 21 
at the time--Regulation V of 1804 >. 25—Indiaw Majority Act {IX of 1875)—S. 2 
—Effect. 

An adoption made by a person, who was at the time of the adoption over 18 
but under 21 and a ward under the Court of wards, is not invalid for want of the 
previous consent in writing of the Court of wards as required by S. 25 of 
Regalation V of 1804. ao y 
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- By virtue ‘of S.-2 of the Indian “Majority “Act (IX of 1875), the capacity of 


minors is, as regards questions of marriage, adoption, etc, the same as if the said 
Act had not been passed. 


o Appeal against the decree of the Court ofthe Subordinate 
Judge of Ramnad at Madura in O, S.. No; 129 of 1913 „dated 
25th March 1918, 

S. Srinivasa Aiyangar and N. Sr E A for appellant. 
B. Sitarama Rao, S. R: Muthuswami Aiyar, S. Muthiah 
Mudaliar, A. Kiishrasiami Aiyar, S. Somasundaram Pillai, 
S. Aravamuda Aiyangar, M. Subbaraya Aiyar, A, Venkataraya- 
liah and L, Venkatanarasiah, A. Swaminathn Iyer, K. S. San- 


l kara Aiyar and.T, Tanikachalam Pillai for the respondants. 


The Court delivered the following 

Judgments: —Spencer, J,—The plaintiff brought this suit for 
a declaration of his title to succed to the properties of Ponnu- 
sami Maniyagar by virtue of his having been adopted by that 
individual and for recovering his share in the estate. The Sub- 
ordinate Judge dismissed the suit holding that, as Ponnuswami 
Maniyagar was a ward under the Court of Wards at the time of 
the‘adoption, and as the Court of Wards had not’ sanctioned 
the alleged adoption, even if true, would be invalid for want of 
the previous ‘consent of the Court of Wards in writing as re- 

quired by S. 25 of Regulation V of 1804, 
` Š. 25 of Regulation V of 1804 declares: “It shall not be 
competent for disqualified landholders to ‘adopt children with- 
out the.consent of the Court of Wards previously had in writing” 
and S; 4 of that Regulation declares “where minors may succeed 
to inheritable property, they shall not, in any case, be compe- 
tent to take. charge of or to administer their own. affairs during 
the - -period of the minority; and for the better understanding 
thereof, the duration of minority shall, without exception, con- 
tinue until the completion of the eighteenth year of age”. In 
1875,the Indian Majority Act was passed, and it provided under 
S. 3that “every minor of whose property the superintendence 
has been or shall be assumed by any Court of Wards shall be 
deemed to Have attained his majority when he shall have com- 
pleted his age of twenty one years and not before,” Then the: 
section goes on to provide that every other person domiciled: 
in-British India shall be deemed to have attained his majority 
when he shall have completed his age of 18 years and not bes 
fore; ` If this stood alone, the conclusion” of the Subordinate. 
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Judge’ would be perfectly correct and we should have to` sup- 
port it. But S; Z (a) of this Act. states se Nothing herein con- 
tained shall affect the capàcity ofany person to act in thẹ 
following matters (namely), marriage, dower, divorce and 
adoption.” ' 


Now we see that 18 is the age of majority for Wards of 
Court under the Regulation before Act IX of 1875 was passed 
and it is the age of majority for other persons under Act IX of 
1875; but when the Indian Majority Act was passed at a time 
while Regulation V of 1804 was still in force, its effect was to 
raise the age of majority from 18 to 21 for minors whose estates 
are under the administration of the Court of Wards for, all 
purposes except for those matters referred to in S. 2. The 
result is that, as regards questions of marriage, adoption etc, the 
capacity of minors is left untouched by the Indian Majority 
Act,’ and it is as if the Act had never been passed. In such 
matters the law stands exactly as it stood before that piece of 
legislation was put on the Statute book. It is argued that the 
restriction upon adoption contained in S. 25 of the 
Regulation was introduced not by reason of the age of 
the minor, but by reason of the fact that he is a disqualfiéd 
owner ; but when thé Act of Majority does not extend: the dis- 
gualifieation of persons under the age of 21 to matters of marri- 
age, adoption etc, the effect is that an adoption made by‘a 
person over 18 but under 21 without the consent of the Court 
of Wards is not invalid by reason of the Regulation.: The 
word ‘competent’ in the Regulation implies legal competency, 
The word ‘capacity’ in the Act is wider in meaning and i in- 
cludes legal competency as well as other ability. ; 


Mr. Sitaram Rao wished us to take the view that the sav- 
ing clause appearing as S, 2 of Act IX of 1875 governs only the. 
general provision in S. 3 as to 18 years being the age: of 

majority for ordinary persons, but not the special provision as 
to minors whose property is under the superintendence - of the 
Court of Wards. I find it impossible to make this distinction, 
when the words in S. 2 are ‘nothing herein contained shall, 
affect’ : ‘Herein contained’ must mean “contained in any part 
of this Act’, There are no apt words which may serve to rest- 
rict the application of S. 2 to one part of the Act while eae 
ing it to other portions,. ` ae 4g 
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‘Some additional points wete raised before us by the learn- 
ed vakil for the appellant as to the effect of the Majority. Act 
being only applicable to Regulations passed after 1897 when 
the General Clauses Act defined “enactment” and as to the 
application of the Court of Wards Regulation being only as 
governing the relations between the Court of Wards and its 
wards, But it is not necessary to deal with these points, as on 
the first point the appellant is entitled to succeed. 

- The result must be that-the suit, which was dismissed must 
be remanded for decision upon the other points arising in the 
case. We decide nothing on the question of the plaintiff’s age 
in this issue, or as to other issues which have not been argued 
before us, These questions will be determined by the lower 
Court. 

Costs of the appellant and respondents 1 and 7 will abide 
the result and be provided for in the final decree. The appel- 
lant is entitled toa refund of court-fees paid by him on’ his 
appeal. 

Ramesam J :—I agree. Ss 

Assuming that the words “ capacity” should be construed 
in the Majority Actin its general sense, i-e, inherent or intrinsic 
capacity, (Cf. Ogden v. Ogden l, Chetti v. Chetti 2,) and that 
restraints on capacity may not be properly described as want 
of capacity, still the extension of the restraint on the capacity 
to adopt in-S 25 of the Court of Wards Regulation V of 1804 
which is terminable at the age of 18, to the age of 2L by the 
use of the Majority Act in reading S, 4 of the Court of Wards 
Regulation and applying it first to the word “minor” and then 
to “disqualified land-holder” amounts to affecting the capacity 
of the minor. S, 2 of the Act therefore, applies. 

Other points argued by the learned Vakil for the appellant, 


viz, (1) that the word “ Enactment” is S.3 of the Indian” ' 


Majority Act does not include a Regulation of the Madras Code ` 
(2) that a general law such as the Majority Act does not affect 
a specil law like Regulation V of 1804 and (3) that the effect 
of S, 25 of the Regulation is to make the adoption voidable 
only at the instance of the Court of Wards and not to make it 
void, need not therefore be considered, 


A.S. V. ` % — Case remanded. o 





“I. (1908) Prob. 46. 2. 11909) Prob. 67. 


` 


PARTS V & VI.] THE-MADRAS LAW JOURNAL REPORTS, 133 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM, i 
Thina Shanmuga Moopanar ... Appellanis* (Defendant.) 


v. 
Mona Chuna Nana Subbayya 
Moopanar and- another ... Respondents (2nd Plaintiff 
and additional respon- 
dent.) 


Trust —Co-trustees—Surt in ejectment—Omission to implead some of the 
trustecs as parlties—Effect of—Non-joinder-—Objectitons as to— Procedure— 
C. P, Code, S. 99 and 0.1. R. 9. 


The general rule is that if several persons have a joint right of action all 
must join in suing. If any of them will not come in as plaintiffs they must be 
added as defendants. Co-trustees are subject to the above.rule. Kokilasari Dasi v. 
Mohunt Rudranand Goswami 1. Kunhan v. Moorthi 2 Rajendranath Dutt v. 
Sheikh Muhammed Lal 3. Narayanan v. Lakshmanan 4 referred to. 


Where some of several trustees of a temple brought a suit for possession of 
its endowments without impleading their co-trustees and obtained a decree. 
the High Court on appeal, instead of dismissing the suit, remanded the case to the 
lower Court for addition of the other trustees as parties and for trial of the suit, on , 
payment by the plaintiffs of all costs incurred till then. 

Per Ramesam, J :—Objections as to non-joinder should be taken at the 
earliest opportunity and if so taken fall under two heads :— 

(1) ‘If it is absolutely ‘necessary to have the absent party, he ought to be added 
unless the plaintiff refuses to add him when the suit should be dismissed. Il, the 
trial Court erroneously proceeds with the suit, without following either of these 
courses, the objection can be repeated on appeal and the appellate Court may 
dispose of it in.one of the two ways aforesaid. 


(2) If it is not a case of imperative necessity but only a matter of convenience . 


or expediency either.the absent party may be added or the suit may be tried 
without him, In such a case the objection if repeated ın appeal may be dealt with 


similarly. ji 

Appeal against the decree of the court of the Temporary 
Subordinate Judge of Tinnevelly. in O. S. No. 6 of 1919 
dated 3-12-1919. i 

T. R. Venkatarama Sastri and M. S. Vaidhinatha Iyer for 
appellant. ‘ 

T. R. Ramachandra Aiyar and R. Srinivasa Aiyangar for 
respondents, 








* Appeals Nos. 128 and 168 of 1920, 7th December, 1921, 

1. (1906) 5 C. L. J. 527. 2, (1910) I. L. R. 34 M. 406 :20 M.L.J.951: 

3. (1881) I. L. R, 8 Cal.. 42, 4, (1915) I. L. R. 39 M. 4562 28 MELJ. 571, 
e R—-18 ; 
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The Court delivered the following 


Judgments :—Spencer, J :—The two plaintiffs brought this 
suit (O. S. No. 6 of 1919) to recover properties forming the- 
endowments attached to a temple. 


They based their claim for possession upon their right as 
trustees in sole management of the trust. The lower Court 
found that the 1st plaintiff had no right to call himself a trustee, 
and although it found that the trust was vested in one other 
person besides the 2nd plaintiff, namely in Papayya alias Sub- 
bayya who was not made a party to the suit, it gave the 2nd 
plaintiff a decree for ejecting the defendant. It is argued in 
appeal that the suit was bad for non-joinder of Papayya and- 
should have been dismissed. 


Under the original trust deed (Ex.-A) five trustees were 
‘appointed and their names were, 1. Ramalinga Moopanar, 2. 
Nallamuthu Moopanar, 3. Veerabhagu Moopanar, 4. Chokka- 
linga Moopanar, 5. Subbayya alia Papayya Moopanar and it 
was provided that on the death of any trustee his eldest male 
son was to carry on the trust provided that he was willing and 
competent, or failing him, a competent and willing member of 
the same family might be appointed by the surviving trustees, 
or failing such a person, then any unobjectionable person {rom 
the same community. 


Of the above 5 trustees No. 5 dropped out, Nos, 1, 2 and 4 
died and the plaintiff alleged in his plaint that No.3 never 
accepted office and that his place was vacant. The 2nd plain- 
tiff is the son of No. 2 and the Ist plaintiff claimed to be a 
trustee as nephew of No, +, who died issueless, but there was 
not found to be any record of Ist plaintiff's appointment and 
the Subordinate Judge consequently refused to make a decree 
in his favour. No, 1 left a son Arumugha Moopanar who, by 
his will appointed the defendant Shanmugha Moopanar, 
Manager of the trust properies. Arumugha Moopanar left a 
minor son Subbayya alias Papayya Moopanar whose guardian 
defendant was and who has since attained majority. It is owing 
to the non-joinder of this guardian of Ramalinga Moopanar 
that the suit is argued to be incompetent. The Subordinate 
Judge conceded that the failure to add this person at least as a 
defendant was a point to be considered, but he got over the 
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difficulty by saying that Papayya had not cared to come forward 
to press his claims and that as the defendant was a mere 
trespasser in the eye of the law, it was for the interest of the 
institution that the suit should not be dismissed: Accordingly 
he pronounced judgment in favour of the’2nd plaintiff alone, 
observing that he would hold the decree for the benefit of all 
the trustees. 


There is no question to my mind that Papayya alias Sub- 
bayya ought to have been made a party to this suit, The only 
question is whether the 2nd plaintiff should be allowed at this 
stage to amend his plaint and to bring papayya on the record 
ás a defendant if he will not join him as a plaintiff or whether 
the suit should be dismissed. It is not now contended that 
Papayya is not a trustee, the lower court's finding that he was 
never really removed from office being allowed to go unchal- 
lenged in appeal. 

The general rule is that if several persons. have a join 
.right of action all must join in suing. If any of them will not 
come in as plaintiffs, they must be added as defendants. 

O. 1, R. 8, C. P. C. which provides for representative 
suits, and S. 14 of Act XX of 1863 which provides for wor- 
shippers, who have got the sanction of the District Court, 
singly instituting suits against trustees or managers of religious 
institutions for misfeasance or neglect of duty form exceptions 
to this general rule. 


Other exceptions are that under 8.91 of the Transfer of 


Property Act any person interested in or having a charge over . 


property may bring a suit for redemption of a mortgage and 
that a tenant-in-common may sue a wrong-doer upon a tort 
without joining other injured persons (see Mahabala Bhatta v. 
Kunhanna Bhatta 1.) But co-trustees stand upon a higher\footing 
even than joint owners and joint contractors as regards indivi- 
sibility of interest. All form as it were one collective trustee 
‘and they must exercise the powers of their office in their joint 
capacity and they cannot act separately (vide Kokilasari Dasi V. 
Mohunt Rudranand Goswami 2.) As their interests are joint 
and indivisible, it was pointed out in Kunhan v. Moorthi 3 that 
it is not competent to some of the trustees, or even the majo- 





1. (1898) 1, L. R. 21 Mad. page 373: 3 M_L. J, 129. 


202, (1906) 5 Cal. L. J. 527. 5, (1910) 1. L. R. 34 Mad, 406: 20 M. L. J. 931 ` 
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rity, to institute a suit without mutual consultation and after 


' the majority have signified their will. As that was a suit for- 


redemption it was finally held that the court was not bound to 
dismiss it on account of the plaintiff’s failure to consult his co- 
trustees or to make them co-plaintiffs, In Rajendranath Dutt v. 
Sheikh Muhammad Lal 1 where three out of 4 joint shebaits 
omitted to join the 4th shebait in their suit to recover 
alienated property, the Privy Council thought that 
the proper course was to dismiss the suit the reason 
for so doing being that in the opinion. of their Lordships 
those plaintiffs were acting from motives personal to 
themselves and sought to recover the property for their own 
benefit alone. In Kokilasari Dasi v, Mohunt Rudranand 
Goswami? it would have been necessary to amend the 
plaint so as to convert a suit for ejectment and mesne profits 
inconsistent with redemption into a suit for redemption and the 
learned judges refused to give leave to the plaintiff to do that 
and dismissed the suit, In K, P, Kanna. Pisharody v. V. M. 
Narayanan Somayajipad 3 the other members were added and 
the suit was returned to the Court of first. instance for the 
amendment of the plaint, as such an indulgence appeared to be 
warranted by the previous conduct of the parties, In Naraya- 
nan v. Lakshinanan 4 the co-trustees were joiued as defendants 
as their title was admitted by the plaintiffs at the trial before a 
decree was passed in favour of all the trustees, In the case 


before us no petition to add, „Papayya was brought to the notice 
of the Subordinate Judge till after he 


judgment. 

It seems to me that, apart from the provision in O. 1, 
R. 9 that no suit shall be defeated by reason ofthe misjoin- 
der or non-joinder of parties, which is a rule of procedure, iti is 
a matter for the Court’s discretion whether it will allow parties 
to be added at a late stage, asin appeal, when to do so will 
necessitate an amendment of tke plaint and owing to the cha- 
racter of the suit being changed, a recasting of the issues for the 


had’ pronounced 


-determination of the new questions of fact that must arise out 


of the amendment, Now this appeal having been adjourned to 
enable the respondent to ascertain if Papayya is willing to join 


I. (1881) I L R. 8 Cal. 42 / 2. (1906) 5 Cal. L. J. 527. 
3. (1881) 1 L. R. 3 M. 234. 


4. (1915, I. L. R 39 Mad. 458 : 28 M.L. J. 571. 
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in the: prosecution of respondent’s claim, Papayya ‘has’ appeared 
by vakil before us and expressed his unwillingness to'be made a 
plaintiff. We have also a petition from one Arunachala 
Moopanar who says he is the son of' Veerabhagu Moopanar the 


3rd trustee and denies the assertion in the plaint that his father 


aie not accept office, 

- ‘Although it is open to usto dismiss the suit, we have the 
interests of the institution to consider, and therefore ‘I think 
that-the proper course and the course we should take ‘in‘the 
proper exercise of our discretion in these circumstances is to 
set aside the lower Court’s decree, to direct that Papayya and 
Arunachalla Moopanar be added as defendants and to send the 
case back to the Court of first instance to be retried after receiv- 
ing the written statements of the newly added defendants and 
after recasting the issues in such a manner as may be neces- 
saty. The appellant's costs in this appeal (Appeal No. 128 of 
1920) will be paid by the 1st respondent and the first respon- 
dent will bear his own costs in the appeal. The appellant’s 
‘costs in ths lower court up to date will be paid by the 1st res- 
pondent and will be provided for in'the revised decree, “The 
memorandum of objections is dismissed without costs. 

This disposes also of Appeal 168 of 1920. The costs of 
the appellant and ist and 2nd respondents in this appeal will 
abide, follow the Se and be provided for in the revised 
decree. 


‘Appellants in the two appeals are entitled to the refund | of 
Stamp duty on their appeals. 

Ramesam, J.—I concur; but I wish to adda few words 
with reference to a contention of Mr. Ramachandra Aiyar the 
learned’ vanil for the respondent. He argued that, whatever 
may be the law as to the joinder of trustees the appeal can now 
proceed without Papayya and he relied on (1) O. 1, R. 9 and 
(2) S. 99 of the Civil Procedure Code. aa 

1. Sofar as O. 1,.R.9 is concerned I think it enacts a 
rule of: procedure and it cannot affect rules of substantive law. 
(Such.as, for example, the rule of ‘Hindu Law that all the 
members of a joint family must be parties to a suit for partis 
tion and-the rule of the Law of Trusts that all the trustees 
must act together). It means thal, however -muchit may be 


convenient or desirable to add parties, the suit need not be dis-” 
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missed, if it is possible to deal with the matter in controversy so 
far as regards the rights and interests of the parties actually 
before it. It cannot affect any rule of substantive law that the 
suit cannot proceed without other parties, The observations 
in Mahabala Bhatta v. Kunhanna Bhatia } are also relied on. 
They only show that the absent party can be added and the 
suit can proceed after such addition. In this sense, it is true 
that the suit need not be dismissed, but it does not follow from 
them that the suit can proceed without the necessary parties, 
2. Asto S. $9, C.P. Code the case in Yakkanath Eachara 
Unni Valia Kaimal v. Manakkat Vasunni Elaya Kaimal 2 is 
relied on. With all deference to the learned judges, I am 
unable to agree with the observations on this section in that 
case. White, C. J. says. “It is contended that S. 99 ‘speaks 
only of misjoinder of parties or causes of action. But it has 
been held by this court in Mahabala Bhatta v. Kunhanna 
Bhatia } for the purposes of construing the section to which the 
present S. 99 corresponds that the word ‘misjoinder’ includes 
non-joinder.” Now the section of the old code corresponding 
‘to S. 99 of the present code is S. 578 which was never referred 
to or considered in Mahabala Bhatia v. Kunhanna Bhatta 1 
In that case it was said that the word ‘ misjoinder ’ in S, 31 of 
the old code included non-joinder, and to arrive at this 
conclusion, resort was had to O. XVI, R. 13 of the Supreme 
Court Rules (in its earlier form) and the decisions thereon 
a method of reasoning which is now unnecessary, seeing 
‘that the’ word ‘ mis-joinder’ is now added in O. I, R.:9 
(corresponding to S. 31 of the old Code.) Not only does it 
not follow that the word ‘ misjoinder’ in S, 99 should include 
‘non-joinder’ but it is clear to me that it should not, ‘seeing 
that the legislature ‘added the word ‘non-ioinder’ to’ mis- 
joinder’ in O. I, R. 9 but omitted to do so in S,99,, The 
language of Krishnaswami Aiyar J, “ Therefore S. 99 of the 
present Code of Civil Procedure would seem to be sufficient to 


. dispose of the objection” is very indefinite, 


It seems to me that Gbjections as to nonjoinder, if taken 
at the earliest opportunity under O, I, R. 13 fall under to 


classes. . 
1. Ifit is absolutely necessary to have the absent party, 
‘he ought to be added unless the plaintiff refuses to add him 
— i. (1898) I, COR, 21 Mad. 373 at 382 : 8 M. L. J. 139  . 

2. (1909) I. L. R. 33 Mad. 436, 
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when the suit should be dismissed. If the trial court errone- 
ously proceeds with the suit, without following either’ of these 
courses, the objection can be repeated in’ appeal when again, it 
may be disposed of only in the above said two ways. The pre- 
sent appeal fails under this heading. 

2, If it is not a case of imperative necessity but only a 
matter of convenience or expediency either the absent a 
may be added or the suit may be tried without him (O. I; 
R. 9); Ip such a, case the objection if repeated’ in appeal 
may be dealt with similarly. 


I agree with the order proposed by my learned brother. 
A. V. V. Za 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT .—MR. JUSTICE OLDFIELD AND MR, Justice 
KRISHNAN. 
Ponnuswami Thevar and another ... * Accused in Calender 


Case No. of 1921 on the 
Jile of the Sub-Divisional 
„ist Class Magistrate of 
Usilambatti in Criminal 
R. P- No, 8 of ’21 on the 
file of the Court of the 
Sessions Judge, M adura 
f Division. 

_ Criminal Procedure Code, Ss. 196 and 197—Member of Village Panchayet — 
Complaint of offences under Ss. 169 and 171 E, Indian Penal Codé—Necessity 
for sanction. - 

A member of a Village Panchayet established under Act II of 1920 is a 
Judge and a complaint of an offence alleged to have been committed by him either 
under S 171 É or S. 161, Indian Penal Code, requires ‘sanction ; in the former case 
under S 196 Criminal Procedure Code (as amended by S.3o0f Act XXXIX of 
1920 and in the latter with' reference to S. 197, Cr. P. Code. 

Case referred for the orders ofthe Hight Court, under 
S. 438 of the Criminal Procedure Code, by the Sessions Judge 
of Madura Division in his letter, dated 24th August 1921, 

The Public Prosecutor for the crown. 

` S. Subrahmanya Iyer for accused, ~ 

‘The court delivered the following 

Order :—The complainant came before, the Sub-Divisional 
Ast Class Magistrate, Usilambatti, with a complaint, alleging that 


—-* Criminal Revision Case No. 591 of 1921 
- (Case Referred No. 65 of 1921) i 
° 
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Kana wawi the 2nd accused, one member of the. Village Panchayat Court 
In re. lately established in his village under Act II of. 1920, approach- 
ed the. 1st accused to persuade him to give "his vote for the, 
presidentship of.the court in his favour and that he eventually 
paid Rs. 250 to the 1st accused, which the latter accepted. On 
these allegations the complainant charged the 1st accused with 
committing an offence punishable under S. 161, I. P, C, and the 
2nd accused with abetment.thereof, The Magistrate returned | 
this complaint not.with. reference to the Indian Penal. Code, 
but to Act XXXIX of 1920, observing that the.. offen@ more 
properly fell under S, 171, E. I, P. C. as amended by that Act, 
than under the general section relating to briber y, 161, I, P.C. 
and that, when the. allegations in a complaint, fall under a 
particular section of law, it is not proper to take them under a 
general section under the same or any other law. He then said 
that the prosecution for an offence under S. 171 E. required 
the sanction of the Local Government, and returned the com- 
plaint for want of such sanction. 

We are not concerned at present to decide whether the 
Magistrate’s action in returning the complaint and not dis- 
missing it was in accordance with law. The case has been 
submitted to us by. the learned Sessions Judge on the ground 
that.S. 171 E will not apply to this case. That point has been 
argued at considerable length by the learned Public Prosecutor; 
but we need not, we think, decide it at present. For, in fact, 
whether the accused is charged under S. 171 E or S. 161 I.P.C, 
the sanction of the Local Government or other authority for- 
his prosecution is essential, in the former case with reference. 
to the amendment of S. 196, Criminal Procedure Code effected“ 
by S. 3 of Act XXXIX of 1920 and in the latter with reference 
to S. 197 of the Criminal Procedure Code.. See also Act. 
II of 1920, Ss, 19, and 21 I. P. C. as justifying the descrip- 
tion of a member of Village Panchayat as a Judge. 

It is then material that in oir opinion the Sub- Dison 
Magistrate had no right to disregard the fact that the complaint . 
was made by the complainant under S. 161 I.P.C. That section: 
has not, as.far as we have been shown, been repealed by any- 
thing in Act XXXIX of 1920 and is still in force. If the com- 
plainant can establish the accused’s responsibility. under ` it, 
there is nothing in law to prevent his doing so; and we do not 
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know how the Magistrate can claim any discretion to insist in 
such circumstances on a complainant proceeding under one of 
two sections, either of which may apply to the facts he alleges, 
rather than under the other, In the circumstances there 
is no ground for our interference in what has happened. 
‘Whether this complaint proceeds under S. 161 or S. 171 E, 
I. P. C. he will require a sanction. It-is for him to 
. obtain such sanction as he may be advised and to institute 


ey proceedings again with it. 


AV. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—Mr. WALTER SALIS SCHWABE K., C. CHIEF 
JUSTICE AND MR. JUSTICE ODGERS. 


Doraiappa lyer alias Krishna- ... Appellant * (Counter- 
swamy lyer | Petitioner-Purchaser.) 
v, 
The Official Assignee of Madras and Respondents (Peti- 
` others i ... tioner and children of 
the insolvent in the 
case.) 


Presidency Towns Insolvency Act S.7—Powers of Insolvency Court—Ques- 
tions affecting tille to property of insolvent—Jurisdiotson to determine—Effect 
of the decision of the Insolvency Court. 

A Hindu father sold some joint family property for discharging his debts and 
at the same time mortgaged other property of the family to the purchaser as secu- 
rity against any loss which he (the purchaser) might sustain in case the vendor’s 
sons, who were then minors, chose to impeach thesale.. The father was subse- 
quently adjudicated an insolvent and the Official Assignee in whom the properties 
of the insolvent vested, applied to the Court for a direction that the properties 
mortgaged be sold free of the incumbrance, on the ground that thesale by the 
father was binding on the sons and the security was uanecessary. Held( (1) that 
the Insolvency Court had power, under S. 7 of the Presidency Towns Insolvency 
Act, to enquire into and adjudicate on the validity and binding character of the sale 
as against the minor sons of the vendor ; (2) that the decision of the insolvency 
Court to the effect that the sale was valid and binding would operate as res-jtdi- 
cata in any subsequent litigation by the sons against the purcnaser: and (3) that 
on the finding as to the valid ty of the sale, the mortgaged properties could be sold 
by the Official Assignee free of the incumbrance aud the proceeds of the sale 
distributed among the creditors of the insolvent. 

Ellis v. Silber 1. Relied on. 

On appeal from the order of His Lordship Mr. Justice 
Coutts Trotter, dated the 11th day of April 1921, passed in the 


* O. S. Appeal Nu. 61 of 1921. : 23rd November 1921, 
3 ‘ i 1. (1872) 8 Ch. A. 83, 86, ` 
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exercise of the Ordinary Original Insolvency jurisdiction of 
this Court in I, P. No. 129 of 1920, inthe matter ofS. Narayana 
Iyer an Insolvent, 

K. V. Krishnaswami Aiyar, and K.G. Srinivasa Iyer for 
appellant. 


` H. D. Cornish instructed by S. G. Satagopa Mudaliar, 

The Court delivered the following: 

Judgements :—The Chief Justice .—In this casesthe questicn ` 
for our determination is whether under S. 7 of the Presidency 
Towns Insolvency Act there was jurisdiction in the Insolvency 
Court to decide between the parties. The matter arises in this 
way. The insolvent sold certain property—the property was 
family property—and the purchaser being doubtful or apparent- 
ly doubtful as to whether the insolvent could give him a good 
or complete title to the whole property required some further— 
also family property to be given to him as security against the 
Other minor members of the family raising the question there- 
after that the sale of the 1st property was as against them bad, 
In the Insolvency Court the Official Assignee found himself 
confronted with a claim to the property covered by the security 
bond, and in order to properly administer the estate and 
distribute the property completely among the creditors of the 
insolvent, it was neceSsary for him to know whether or not the 
security of the present appellant was a good security or a bad 
security for, if the security was good the Official Assignee could 
not deal with the property without providing in some way for 
the appellant. If on the other hand the security was bad then 
the Official Assignee could sell that property free from that in- 
cumbrance. It may be that he will have some day to meet the 


‘question whether the minors—infant children of the insolvent 


—have an interest in that secured property. But that is not 
the matter which is before the Court at present, For the pro- 
per disposal of the property, as the minors are interested, an 
application was made and a proper guardian ad litem was 
appointed for the infants, and the matter comes before the 
Insolvency Court they being represented. The matter is. 
heard ane determined on the merits. 

There is no appeal to us on the question of fact whether 
or not there were debts which the managing member of the 
family properly paid out of the moneys he received from the 
sale. No question of that kind seems to have been raisedein the 
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Court below and no quéstion is. raised before us, but it is said 
that there is a danger that when these minors come of age, they 
might come into Court and ask that the sale of the property 
should be set aside and that, if that. happens,.the. purchaser 
would require or might require that the secured property to 
make good to him the loss which was suffered. Whether the 
minors would be able hereafter to-come.-into Court and make 
such applications successfully must. depend, in my view, on the 
proper interpretation of S. 7 of the-Presidency Towns Insol- 
vency Act of 1909._ The -words-of that -section are taken word 
for word from the Bankruptcy Acts of.--England,-It was found 
necessary there—no doubt.it is-also found. necessary-here—that 
questions of that kind should be determined, for otherwise, the 
Insolvency would have to go on until such time as the infants 
chose to raise the question. In my view, it is to provide for this 
very kind of matter that that section was passed. The words 
are “ decide all questions cf priorities, and all other questions 
what-so ever, whether of law or of fact, which may arise in any 
case of insolvency coming within the cognizance of the Court 
or which the Court may deem it expedient or necessary to 
decide for the purpose of doing complete: justice or making 
a complete distribution of property in any such case.” It is 
quite impossible for the Court to do complete justice or to 
make a complete distribution of property in this case unless the 
Court can say whether the- property is property which passed 
to the Official Assignee free from encumbrance. The Court 
cannot say that without hearing the matter and disposing of it. 
It has heard the matter and disposed of it, and in my view the 
decision of that Court is binding on the minor children of the 
bankrupt. That being so, the ‘security bond is unnecessary 
because it has been decided, andin my opinion finally deci- 
ded, that the sale by the minors’ father is binding on them, and 
the order which has been made in the Court below setting aside 
this bond is ‘in my view correct, lam confirmed in this view by 
-a .reference to Ellis :v,.:Silber and. in re motion; manle v., 
Davis | Taking the case of Ellis v, Silber.2 ithe words “assets 
-which came to their hands and:the mode of administering them 
are subject to that jurisdiction” are.words which might aptly be 
used and applied to the facts of this case. 


1. .(1872) L. R.8 Ch. A. 8386. ` 2, (1873) L. R. 9 Ch. A, 192,- -- 
» . k - - 
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In these circumstances the ‘appeal fails and is dismissed 
with costs, . ; 

Odgers, J :—I am of the same opinion. I have elsewhere 
expressed my view that S. 4 of the Provincial Insolvency Act 
which corresponds in terms with S. 7 of the Presidency Towns 
Insolvency Act was inserted in the new Act in order to provide 
for a contest of the character that arises in the present appeal, 
It was long the subject of discussion as to whether and how. far 
a decision of the Court of Insolvency acted as res judicata-in 
other proceedings, and in-‘my view it is quite clear, that S. 7 


.Was inserted to make such decision binding as being res judi- 


cata, ` I therefore agree that the appeal should be dismissed 
with costs, 


A, V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUWICATURE AT MADRAS, 


PRESENT :—SIR WILLIAM AYLING, OFFICIATING CHIEF 


‘JUSTICE,AND MR, JUSTICE ODGERS, | 


Omayurupagam Mutt (through ... Appellant. * (Plaintiff. 


its Atheena Karthar Umama- Appellant.) 

heswarar Sivachariar), . 
v. : 
Sivasooria Thevan and others ... Respondents (Defendants 


Respondents.) 


Mort gagor and mortgagee—Adverse possession—Decree of court to the effect 
that the relationship of morlgagor and mortgagee never existed between the 


parties—Possession of mortgagee subsequent to—Nature of. 


A decision-ot Court which in effect says that the relations of mortgagor and 
mortgagee never existed between two persons renders the subsequent possession 


- of the mortgagee adverse to the mortgagor. 


Second appeal against the decree of the Court of the Ad- 
ditional Subordinate Judge of Tinnevelly in A, S. No, 16-of 
1920 Appeal Suit No, 160 of 1919 of District Court (Tinnevelly) 


“preferred against the decree of the Court of the District Mun- 


sif of Srivaikuntam -in'O. S. No. 399 of 1917, 
B, Sitarama Rao and E. S. Chidambaram and P. N. 


Marthundam for appellant. 
K. S. Ganapathi Iyer for respondent, 


* 5, A. No. 1430 of 1920 2nd November 1921, 
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a 


The Court delivered the following 
Judgments z The Officiating Chief Justice :—The façts of 


-this:case are fully and clearly set forth in paragraph 2 of the 


„judgment of the Lower Appellate Court and it is unnecessary 


to recapitulate them. 
It presents some difficulty owing to the peculiar circum- 


„stances and the vague nature of the plaint; but after the best 


consideration I can give I think the conclusion of the learned 
Subordinate Judge is correct. 

As he says :—“ The suit as framed is ir recovery of pos- 
session on the strength of mere title ignoring the transaction 


' under which defendants got possession.” - It has been suggest- 


ed in argument before us that it should be treated as a suit for 


, redemption either of the genuine mortgage of 1886 or of the 


spurious mortgage of 1258 set up by defendant’s predecessor 
in the previous suit and found to be false. Reliance was 
placed on the Privy Council ‘decision in Varada Pillai v. 


.. Jeevaraihnammal 1 for the position that in spite of the provi- 


sions of S- 49 of the Registration Act, the Court would be 
entitled to look into the terms of the mortgage deed, and give 


‘plaintiff relief on the basis thereof. I am clearly of opinion 


that the judgment of their Lordships does not go to this 
length, We were referred to a recent case disposed of by our- 
selves (Sontyana Gopala Dasu v. Inapatalupula Rami 2) for the 
same proposition ; but that case is easily distinguishable. The 
mortgage deeds there were not inadmissible in evidence, al- 


‘though the mortgages themselves were void as relating to pro- 


` perty which at the time of their execution was inalienable. We 


gave relief on the grounds of equity in circumstances which 


` have no parallel here. It 1s unnecessary however to pursue the 
matter further; because, viewed as a suit to redeem the mort- 


gage of 1866 the decision in O. S. No. 485 of 1894 on the file 


of the Court of the District-Munsif of Srivaikuntam must ope- 


rate as res judicata. 


The decision in the same ait that the mortgage. of 1858 
is false may not operate as res judicata; but even if it does not 


vatis not pretended now that there ever was sucha mortgage 


and the Courts cannot be asked to decree redemption of a 
mortgage which is admittedly fictitious. 


—--- le (1919) I, L. R. 43 Mad, 244 : 38 M. L. J. 313 (P. C.) 
2 (1921) 41 M. L. J 194 : (1921) M. W. N. 385, 


Omayuru- 
pagam Mutti. 
1 
Sivasooria 
Thevan. 


'Sir William 
Ayling. 
Offg. C. J. 


Omayuru- 
pagam Mutt. 
GAZA 
Sivasooraia 
-Thevan. 
Sir Williain 
Aying. 
Ofig. C.J. 


Odgers, J. 


146 THE MADRAS LAW JOURNAL REPORTS. - (VOL, XLIt, 


We must therefore fall back on the original frame of the 
‘suit, No-doubt the original title to the property of the mutt 
which the plaintiff represents is not denied and the admission 
in the suit of 1894 by defendant’s predecessor that he came into 
possession of the land by virtue of some mortgage under the 
Mutt may be held bindingon defendants. But it does not 
follow that his other possession subsequent to the decision of 
that suit is not adverse; and I think the Subordinate Judge has 
rightly held that it was. Assuming that MuthiahThevan’s posses- 
sion up to 1894 is to be referred to the genuine but invalid 
mortgage of 1866, yet in the course of that suit. Muthiah The- 
van repudiated that mortgage as false and setup a different 
interest in himself. The mortgage of 1866 thus repudiated by 
Muthiah Thevan was by the decision of the Court declared to 
be ineffective; andit seems to me impossible to refer to his 
subsequent possession or that of his successors. It has been held 
by Piggott, J. in Mussamat Zaibeennissa v- Parikkat 1 follow- 
ing Aikman, Jin Sita v.. Ram Madho Lal? that a decree ofCourt 
pronouncing a mortgage debt to be satisfied is equivalent to a 
declaration that the relations of mortgagee and mortgagor 
have come to an end; and render the subsequent possession of 
the mortgagee adverse to the mortgagor. It seems to me that a 
similar result must be held to accrue from a decision which in 
effect ‘says that the relations never existed, pd 
' ` There is really no equity in the case, The suit of 1894 
was brought by thepredecessor of ‘the present plaintiff and 
plaintiff himself succeeded to the headship of.the Mutt in 1896. 
He took no steps whatever to recover the suit ‘lands for’ nearly : 
20 years (vide plaint) by which time the lands as the ‘Subor- 
nate Judge says had been improved BY. defendants and becamie 
very valuable, 


I would dismiss the second appeal with costs. 
Odgers, J:—I age and have nothing to.add. 
A.S. V. ' Second appeal dismissed. 


~ 


- os : = 
1. (1914) 25 I, C. 611. 2, (1901) 24 All. 44 (F.B. ) 
¢ 
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IN THE HIGH COURT OF -JUDICATURE AT MADRAS.: io 
PRESENT :—MR, JUSTICE KUMARASWAMI SASTRI. ` 


Mahomed Hussain Sahib and 2 others ` ... Petitionėrs * 
A 
Pachayappa Chetty ' © 44. Respondent: ` 
: | Mahomed 
Cr. P. Code—S. 145—Order in proceedings under—Revision against—Inter- Hussain 
ference in—No finding as to possession on date of preliminary order—Finding as Sahib, 
to possession 5 days before—No evidence of change of possession during interval v 
Epy pe á d 4 Pachayappa 
; Chetty. 


Where an order ina proceedings under S, 145 Cr, P, C. was sought to be 
vacated on the ‘ground that there was no findi g as to who was in possession on 
the date of the preliminary order, though the Magistrate: had found that the 
counter-petitioner was in possession 5 days before the date of such order hela 
that, there being nothing on the record to suggest that there was any change of 
possession during the interval, the case was not for interference in revision. 


Petition under S. 107 of the: Government of India Act 
praying the High Court to revise the order dated 18th May 
1921 of the Court of the Sub Divisional Magistrate of Dharma- 
puri in Miscellaneous Case No. 6 of 1921. l 

P. K. Chari for petitioner. 

S. Srinivasa Iyer for respondent. 

The Court made!the following j 
i Order :—The preliminary order was passed on the 21st 
March 1921. The!Magistrate finds that the counter petitioner 
was in possession on the 16th March 1921 but there is no find- 
ing a8 to who - was in possession on the 21st March, It is 
argued that the order passed is illegal owing 'to there being no 
finding as to who was in possession on ths 21st March 1921 as 
required by S. 145 Clause (4) of the Code, of Criminal Proce- 
dure. Thumbalabed Hampanna v. Parisi Gangamma 1, and 
Mandalamany Ellamandu v: Chinna Venkiah 2 , support this 
contention. There is no doubt that the order is irregular, as it 
does not find that the Counter petitioner was in possession on 
the 21st March. 


The question remaining is whether on the facts of the 
present case; I should set aside the order. The interval between 
the date when the Magistrate finds counter petitioner to be in 
possession and the date of the preliminary order is only five 
days and there is nothing in the record to show that there is 











* Cr. R. C, N. 362 of 1921. 27th October, 1921; 
1,> (1918) 27 1. C. 911. 2, (1909) PCr. L. J. 508. 
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'ariy likelihood of possession having changed in the interval, 


In the case in Mandalamany Ellamandu v. Chinna Venkiah 1 
the interval was more than a year and in the case in 


Thumbalubed Hatipanna v. PariseGangamma 2 it was nearly a 
month. It also appears that the counter petitioner has a decree 
of court in his favour, and having regard to the rulings in 
Gordon Sims v. Johurry Lal 3, and Madholal Bithal Gayawal 
v, Jug Lal Singh 4, it would be the duty of the Magistrate to 
maintain the possession of the party who has a decree of a 
competent court and who was put in possession in execution. 
When a party is found to be in possession afew days 
before the preliminary order and when there: is nothing on 
the record to suggest that there was any change of possession I ` 
do not think the court is bound in. revision to vacate the order. 
I dismiss the petition. l ; 
ASV. —— © Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—MR. JUSTICE SPENCER AND ‘MR. JUSTICE 


' RAMESAM, 


Malladi Venkatramayya --- Appellant * (Plaintiff. 
3. ; 

The Secretary of State for India 
in Çouncil represented by the 
Collector and Goyernment 


yoa” 


Agent: Godavari District. say Respondent (Defendant.) 


Godavery Agency Rules—Rule JII, clauses 2 and 3—Government Agent acling 
under—Suit agent him in respect of acts done by him in that capacity—Main- 
tainability. 


' The Government Agent, Godavery District, when acting under clauses 2 and3 
of R. III of the Godavery Agency Rules, acts as a Court and no suit lies against 
him for acts done by him in that capacity. 

. Appeal against the decree of the Court of the Govern- 
ment. ‘Agent, Godavery District Dis No. 325 Ag of 1920 dated 
2nd September 1920 rejecting the plaint presented by appel- 
lant.against Respondent. __ 

P. Narayana Murthi for appellant. 


ji The Government Pleader, (C. Madhavan Nair) for respon- 
dent. , ; nae 
* Appeal No. 273 of 1920. 22nd September 1921, .-- -- < 


1. (1915) 271. C.-911, 2. (1909) 9. Cr. L. J. 505, 
3. (1901) 5£. W.N, 963. 4. (1902) 6C, W.N. 841, 
; e 
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The Court delivered the following 
Judgment :—The agent when acting under Clauses 2 and 
-3 of R, III of the Godavery Agency rules acted as a Court and 
-no suit lies against a court for what it does as such court. 
Ramachandra Rao v. Secretary of State for India 1 was a 
-decision which dealt with a suit for a declaration that the act 
‘of a Sub Collector who in excess of his powers, debarred a 
person from being appointed under S. 24 of Act t of 1889 
(The Madras Village Courts Act) to appear for a party ina 
“village Munsif’s Court, was void. ‘There the’ Sub Collector 
had no powers either as a Court or otherwise to issue such 
orders and consequently a suit fora declaration lay under 
S. 42 of the Specific Relief Act. The decision does not apply 
to the facts of this case. 
The appeal fails and is dismised with costs. 
“ALS. V. Appeal dismissed, 


IN THE.HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE OLDFIELD AND Mr, JUSTICE 
KRISHNAN. 


V. Sesha Prabhu ... Petitioner * (Accused.) 


Madras District Municipalities Act V of 1920 Ss. 249, 338 (b) and 365 proviso 
—Nolification issued in July 1920 purporting to be under the act before the new- 
act came into force—Validity of—Conviction under—Penal statute, strict con- 
struction of—Whether notification can be supported asa “rule” “by law?’ or a 
regulation” under proviso to S. 365—"Wholesale’? in Schedule (V) to the Act, 
meaning of. 

The accused was convicted and sentencei for the offence of storing and 
selling grain whole-sale within the Cannanore Municipal limits without the 

_ license of the Municipal Chairmaa uader Ss. 249 and 338 ,b) of the Madras District 
‘Municipalities Act V of 192) contrary to a notification issued in July 1920 by the 
Municipal Council constituted under the repeal22 Act of 188 purporting to act 
under S. 249 of the new District Municipalities Ast of V of 1920, some 25 months 
before the new act was put in force, Oa revision by the accused held that the 
notification was not a valid one under the new Act because the council purported tO 
act before the new Act came into force and the notification was therefore invalid 
and consequently accused was not guilty of the offences under the new Act. 

The fact that the petitioner was in no way prejudiced is immaterial when the 
question arises in connection with the application of a penal provision as a strict 
construction of the law is required in such a case. 

The notification cannot be supported asa “ rule” bye-law or “ regulation” 
under the proviso to S. 365 of the new act, as the conditions requisite for that 
purpose are not satisfied. i 

:* Cr. R. C. 523 of 1921, 15th December, 1921. 
1 (1915) 1. L.R 39 Mad. 808, 
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A trader who stores bags and sells grain by,the bulk without breaking the bags 
is a whole sale dealer within the meaning of schedule 5 of the Madras Act V of 
1920. ° 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub Divisional Magistrate of Telli- 
cherry in Criminal Appeal No. 23 of 1921 preferred against the 
judgment of the court of the Stationary 2nd class Pager of 
Kottayam in Calendar Case No. 37 of 1921. 

B. Sitarama Row for petitioner. 

The Public Prosecutor for Crown, 

` The Court made the following 

Order :—Oldfield, J. —We are asked to revise petitioner’s 
conviction and sentence for the offence of storing and selling 
grain wholesale within the Cannanore Municipal limits without 
a license from the Municipal Chairman punishable under Ss, 249, 
and 338 (b) of the Madras District Municipalities Act V of 
1920, 


The first objection taken to the conviction is that there is 
no evidence of the sale of grain wholesale or of the storage for 
wholsale trade, contemplated by Sch, V. (c) for which a 
license can be required under S. 249. In the absence of a 


definition of “ Wholesale ” in the Act, the meaning of that 


expression in common parlance must be decisive and, whether 
the definition in the Century or Webster’s Dictionaries as “sale 
in large quantities ’’ or the secondary definition in the latter as 
“ Selling to retailers or jobbers’’ is accepted, the Sub-Divi- 
sional Magistrate’s finding of fact is sufficient, that petitioner 
“has six shops, in which he stores thousands of bags of grain 
selling them from:one to six bags at a time to petty merchants 
and others and not, so far as was shown, selling them by 
measures after breaking up the bags.” 


This failing, we have to deal with the more substantial 
contention that such storage without a license was not punish- 
able under S. 338 (b) because there had not been any valid 
notification under S. 249, making it obligatory on petitioner to 
obtain one. The facts are that under S. 365, Act V of 1920; 
the Notification ofthe Governor in Council No. 595, dated 
10th August 1920, came into force on Ist October, 1920 ; but 
Ex.D the notification under S.249 relied on by the prosecution, 
had been published on 15th July 1920; and it is argued thay the 
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Municipal Council having at the latter cate no powers under 
the Act, its notification could have no legal effect and could 
create no obligation, for breach of which petitioner could be 
punished. The lower Court's answer that petitioner was 
in no way prejudiced by such premature, publication is clearly 
‘inconclusive, when the question arises in connection with the 
‘application of a penal provision and a strict construction of the 
law is required. Here reliance is placed firstly on S. 366 
(a) of the Act of 1920 which provides that until the Chairman 
and Councillors to be newly appointed or elected under 
that act come into office the Chairman and councillors under 
the previous Act of 1884 shallthave all the powers of the 
Chairman and councillors under the former, S. 366 (a) 
however, as its wording and the substantive part of the section 
show, merely provides for modification in the provisions of 
the new Act in their application. to the term of the office 
and election and appointment of the councillors and Chairman 
for the first time after its commencement and does not advance 
the commencement of.the Act or of powers under it before the 
date to be notified under S. 395. In the alternative reference 
had been made to the proviso to the last mentioned section 
under which rules,. bye-laws and regulations authorised under 
the new Act could be made at any time after the publication 
of the assent to it of the Governor-General on 15th June 1920, 
But this did not justify the issue of £x. D on 29th June 1920, 
For Ex, D is not a rule, because under S, 303 (1) rules can be 
made only by the Governor in Council; itis not a bye-law, 
because, if its subjectmatter can be identified with any of 
those enumerated in S. 306, it was not published or confirmed 
in the manner prescribed in Ss. 309, 310; and it is not a regul- 
ation, because S. 312 providing only for the manner in which 
regulations may be published, power to make them is conferr- 
ed on the Municipal Council, not generally, but only in con- 
nection with certain specified provisions, see for instance, bs. 
25 and 130 in which S, 249 (1) is not included. 

In these circumstances it is not possible to uphold as 
valid the council’s Notification, Ex. D. which petitioner is 
charged with infringing. ‘The foundation for this conviction 
thus failing, his petition must be allowed and he must be ac- 
quitted. The fine, if paid, including the amount levied as 
licenge fee will be refunded on his application. 
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Sesha Krishnan, J:—This case raises the question of the validity 
eee of a notification issued by the Municipal Couneil of Cannanore 


Krishnan, ] in July 1920 under S, 249 of the New District Municipalities 

'”” Act, Madras Act V of 1920.. The notification is marked Ex. D. 

and was issued in accordance with a resolution: passed by the 

Council constituted under the new Repealed Act of 1884 bring- 

ing into application the licensing powers given by the new 

Act with effect from 1st cf October 1920 the date on which 

“the Act was brought into force by the Governor in Council by 

notification in the Fort. Saint George Gazette of. the 10th 

August 1920, as provided in S, 365 of the Act. The accused 

has been prosecuted and convicted under S. 338. for selling 

grain wholesale and for storing it for such sale without taking 

out licenses as required by the notification. .It is contended 

for the accused that the notification had .no legal effect as 

it was issued by a Council which was not constituted under the 

new Act but by one constituted under the repealed Act, and, 

which had no power to pass the resolution to levy licensing 
‘fees or to publish a notification to that „effect. 


Without a valid dnd proper notification under S. 249 the 
liability to take out licenses for any of the purposes specified 
in Sch. V of the New Act will not of course arise in any 
Municipal area for the Act makes the publication of the noti- 
ficationin the manner provided for in the section and the 
lapse of 60 days thereafter, necessary pre-requisities for bring- 
ing into force the licensing provisions. It is therefore impor- 
tant to consider whether Ex-D was a valid notification. 


Reading S. 249 by itself it is manifest that the Council re- 
ferred to in it is the Council constituted under the new Act 
according to the provision of Chapter II thereof. That council , 
is the body given authority by S- 249 of the Act to decide how .. 
far it would bring into force the licensing powers given by 
the Act. The Council constituted under the old Act, wasa . 
different body altogether, a different legal entity and could not. 
exercise the power under S. 249 unless indeed there is any 
other provision of law giving the council the power to so act. 
It is contended by the learned Public Prosecutor that S. 366. 
of the Act is such a provision and in fact he relied chiefly on . 
the last part of clause (a) in it as giving power to the old . 
Council to issuethe notification in question. That Clause 
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gives-power to the Governor in council to determine after the 
new Act had been*brought into force, the date on which the 
Chairman and councillors of the old Council should go out of 
office and the newly elected Chairman and councillors should 
come into office ; and then it says that until they so come into 
office, che Chairman and the Councilors of the old Council 
should have all the powers and be subject to all- the 
duties respectively of the Chairman and councillors under the 
new Act. It is contended that this last-provision validated 
the notification Ex-D. But unfortunately in this case the 
council had acted before the New Act was brought into ‘force, 
their resolution and notification being in July as already: stated, 
that is, some 2¢ months before the Act was put in force. No 
doubt the power to issue a notification under S,'249 is a power 


given to the new council under the new Act but the power 


itself came into existence only when the Act was brought into 
force and not before. It is impossible to see, how then, the old 
council could have properly exercised that power which did 


Sesha 
Prabhu 
In re. 


Krishnan, J. 


not exist on the date on which it purported to exercise it. His. 


evident from the language of clause (a) that by it the legislature 
was making provision for carrying on the Municipal admunistra- 
tion during the interregnum between the coming into force of 
the New Act and the assumption of office by the New Chairman 
and Councillors. Theclause,. as | understand it, has . nothing 
to do.with any anterior period,.for before the New Act came 
into force there was the old act in. full force under. which the 
old council was free to act. 


The only provision of the New Act that gave power to the 


old council to act in anticipation of the Act being brought into - 


force isthe proviso to S. 365 which enabled “rules, bye-laws and 
regulations” to be made under the New Actas‘ soon as it-had 
received the assent of the Governor General. The notification 
Ex-D was no doubt issued after the assent of the Governor 
General had been given and if S. 365 could be held to apply to 
it, it would be a valid proceeding. Apparently the council act- 
ed under that section and in fact the appellate Court has upheld 
its validity under that section. But | am unable to support that 
view as the notification in question cannot apparently be brought 
under any one of the terms, “rule, bye-law or regulation” 
used ig the section. These words are not defined in the Act, 
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but Chapter XIV dealing with the making of them shows what 
is meant by each S. 303 to 305 show that fules are those made 
by the Governor-in-Council. S, 306 shows bye-iaws are 
made by the council but that section specified the purposes for 
whichbye-laws can be made, of which the purpose of the noti- 
fication in question here does riot seem to be one, The matter 
is made clear by referring to S. 309 which prevents a bye-law 
from having effect till it is approved of and confirmed by the 
Governor-in-Council, and S. 310 which shows the method of 
making it and publishing it. These conditions do not apply to 
the action of the Council under S. 249, S. 312 shows regula- 
tions are those made by Municipal authorities and not by the 
Council and they can be published in such manner as the 
Council determines. The method of their publication shows 
clearly that-the word regulation cannot refer to the notification 
under S. 249 which the section. itself directs .to be published in 
a particular manner. J am therefore of opinion that S, 365 
cannot be used to validate the action of the council in th 
issuing of the notification Łx-D, ` 
It was suggested that if the liability to take out license is 
not treated as one imposed by any rule, bye-law or regulation 
there may be a difficulty in applying S, 338 even to cases where 
proper notification had been issued under S. 249 and that there 
will be no provision for punishment. for disobedience. '. This 
argument is, I think, not sound for I consider that the necessity 
to take out license when a proper notification is issued arises 
under the Act itself and S. 338 which speaks of the Act as well 
will apply. In my view the Act imposes the. liability subject to 
the condition about the notification prescribed in S, 249, But 
when that condition is not properly fulfilled, as I hold is the 
case here, S. 338 does not apply and the conviction of the 


æ accused must be set aside. 


It was also argued for the petitioner that the trade carried 
on by him in grain was not a wholesale trade but a retail one, 
-On this point, I agree with the lower court that the trade was 
a wholesale dòne as the petitioner is found to have sold 
grain by the bulk without breaking the bags, in quantities 
of 1 to 6 bags at a time to retail dealers. The term wholeasle 
as used in Schedule V of the Act is not definedin the Act and 
we have therefore to apply to the-word the meaning that is 
ordinarily given to it by the public and by the traglers in 


i, 


\ 





t 
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general, That is the view taken by the lower court and I agree Sesha 

with it and taking that view the petitioner’s trade was well Sige 

within the scope of the term “ wholesale” trade, Though the aaa a 
risbnan, J. 


petitioner fails on this point he has succeeded on his first 
point and his conviction is therefore quashed and the fine and 
eis fees if they have been paid by him will be refunded to 
im. 
C A.S. —— Conviction set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—SIR WILLIAM AYLING OFFICIATING CHIEF 
JUSTICE AND’ MR. JUSTICE ODGERS, 


The Official Assignee of Madras sig Appellant * 
v. 
S. R. M. M. R. M. Velliappa Chetty 
and another aes Respondents. 


. Presidency Towns insolvency Act, Act IJI of 1909 S. 52 (2) (c) —“Goods” Official 
meaning of—Whether intangible property, like equity of redemption ‘‘goods” Assignee 


within the meaning of S. 52 (2) lo). Vellia i 
The equity of redemption in moveable properties left in the pledgor of those Chetty, 


properties is not ‘goods’? within the meaning of S. 52 (2) (c) of the Presidency 
Towns insolvency Act. 

The expression “goods” in S 52 (2) fc), save in the case of debts due to 
bankrupt in the course of trade or business, does not include all those incorporeal 
rights which are not visible or tangible or capable of manual delivery or of 
actual enjoyment in possession in its ordinary sense and which, if, denied, can be 
enforced only by action or suit. 

‘Collonial Bank v. Whinney. 1. followed. 

“A trader pledged certain bales to A and gave a second charge on the same in 
favour of B. On the insolvency of the pledger the second charge in favour of B 
is not" goods ” in the possession order or disposition of the insolvent within 
the meaning of S. &2 (2) (c) of the Presideacy Towns Insolvency Act. A 

On appeal from the judgment and order of the Honour- 
able Mr, Justice Kumaraswami Sastri passed in the exercise of 
the ordinary Insolvency Jurisdiction of this Court in I. P. No, 


6 of 1919.77 the matter of V.M. A. Appachi Chetti & Sons Insol- 


yent en ii Se E ie Bs -—---— r~ - 


The Hon'ble The Advocate General, & O. T. Govindan 
Nambiar instructed by V. Varadaraja Mudaliar for appellant. 

A. Krishnaswami Aiyar and M. Subbaraya Aiyar for 
respondents. . 

The Court delivered the following 

Judgments :—Odgers, J:—This is an appeal from the judg- 
ment of Kumaraswamy Sastri, J. who disallowed the application 


*O. S. Appeal No, 81 of 1920, 24th October, 192], 
1. (886) 11 A. C. 426 at P. 441, : f 


Odgers. J. 
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ofthe Official Assignee -to treat a certain letter of charge 
given by the firm of Appachi Chetty & Sons (who were adju- 
dicated on 15th January 1919) to certain Nattukottai Chetties 
as (1) a fraudulent preference under S. 56 of the Insolvency 
Act: (2) within the order and disposition portion of S. 52 of the 
Insolvency Act; (3) as within S. 55 of the Insolvency Act as 
being without consideration. The learned judge found 
against the Official Assignee on all these points and he appeals. 
Certain bales were pledged in October 1918 by the Insolvent 
firm to Egapp2 Chetty to whom the former owed Rs. 1,35.000. 
These bales were deposited with the pledgee and the validity 
of this pledge is in no way questioned by the learned Advocate 
General who appeared for the Official Assignee. The question 
is as to the balance remaining after the pledgee has taken his 
debt out of the money realized by sale of the bales pledged to 
him. The insolvent purported to create a second charge in 
favour of two Nattukottai Chetties on the same bales by means 
of a certain letter set out in the judgment of the learned judge. 
This letter is dated 21st December 1913 and runs as follows :— 
“As we have given the bales belonging to us, that is the goods 
mentioned in the list herewith given as security for Rs. 1,35,000 
which is the principal due up to this date on the account of 
debit and credit transactions already carried on with T. T. 


Egappa Chetty of this place and the interest thereon, we shall, 


sell the goods mentioned therein according to the bazaar price 
and pay the entire amount and the interest to the aforesaid 
Egappa Chettiar and the goods ‘which are likely to remain after 
fully discharging the amount due to him have been given by 
us as security for the balance of ptincipal Rs, 12,800 and in- 
terest due by us to 3. R. M, M. R. M. Valliappa Chettiar out of 


you and for the principal Rs. 13,750 and interest due after de- . 


ducting the amount paid in repect of the Promissory-note for 
Rs. 15,000 executed and'given by one M. R. Ry. Muthukumara 
Chetty to K. M. L. Kumarappa Chettiar. If the aforesaid bales 
are not sold and delay is caused we have given them to you as 
second security also. Until T. T.’ Egappa Chettiar’s debt and 
your vagairas debt are discharged out_of these bales we shall not 
take the money”. It is not contended by the learned Advocate- 
General tthat this letter does not'create a valid charge, but it is 
said that owing to the power of salejhaving been left in the 
insolvents (we are not told if Egappa Chetti knew or assented 


0 
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to this and we should think it extremely unlikely) by the letter 
of charge, the Nattukottai Chetties have allowed ‘goods’ belong- 
ing to themselves to be in the possession, order or disposition 
of the insolvents, under such’ circumstances that the latter is 
the reputed owner thereof. In other words, the 2nd charge 
though the property of the Nattukottai Chetties is to be taken 
away from them and the value of it applied for the benefit of 
the general body of creditors. 

The only point argued before us of the three set out above 
was (2). The first question therefore for decision is premising 
that what the insolvents only dealt with was left after their 
pledge to Egappa i. e. the equity of redemption, did the 2nd 
charge holders leave that equity of redemption at the disposal 
of the insolvents so as to incur forfeiture (for that is what it is) 
of their charge within the mischief of S. 52 (2) (c). It was 
‘firstly contended by the Advocate-General that the matter 
might fall within S. 52 (2) (a) also, as being property belonging 
to the insolvents but (a) includes only what really is the 
insolvent’s property, in this case the value of the goods minus 
the value of the two charges created onit, in other words the 
2nd equity ofredemption which is in effect valueless to the 
Official assignee, who for any practical advantage to acrue 
must bring the case under clause (c) and thus recover the bene- 
fit of the second charge. The learned Advocate-General being 
thus confined to clause (c) it was necessary for him to argue 
that the equity of redemption disposed of by the insolvents by 
way of second charge but left at their disposal by the owners 
thereof was ‘goods’ within the meaning of that clause, In sup- 
port of this contention he first relied on S. 76 of the Contract 
Act where in the chapter on “ Sale of Goods” it is said “in this 
chapter the word ‘goods’ means and includes every kind 
of movable property.” Reference was also made to two cases 
Franklin v. Neate 1 where it was held that in spite of the pledge, 
pawnor still has a property in the goods pledged which pro- 
perty he can sell, subject of course to the ‘ special property ’ 
(as it is called) vested in the pledgee. This is an undisputed 
proposition and does not carry the case further ‘than to furnish 
legal authority for the insolvents to create a second charge 
on the pledged bales, The’second case was Exparte Roy In re. 
Sillence 2 where it was held that the bankrupt could not 

1.4 (1844) 13 M. & W. 481 (1877) 7,Ch. D. 70, 2. (1877) 7 Ch. D. 70. 
R—-2Z1 
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create a lien (as claimed by his creditor) over certain horses. 
as the latter were not his. They were however in his order and 
disposition by consent of the true owner. 


In my opinion this Case is totally different from the present. 
It is not contended that the goods or that the equity of redemp- 
tion in the goods after they were pledged did not belong to the 
insolvents and they were not at perfect liberty to deal with 
those goods or that equity of redemption as they pleased sub- 
ject to the pledgee’s right. At most the case decides that the 
possession of a depositer claiming lien is for the purposes of 
this clause the possession of the insolvents. On the other hand 
it has been held in Greening.v. Clark 1 and Webb v. Whinney 2 
that the possession of a pawnee is not the possession of the 
insolvent pawnor. So also in The Lincoln Waggon and Engine 
Co v. Mumford 3 it was said by Stephen J”. If one person de- 
posits a chattel with another, and borrows money upon that 
chattel, it cannot be said that itis in the possession or apparent 
possession of the person creating such a charge upon it. So 
much for the question of the respective rights of the pledgor 
and pledgee in the gpods pledged. I return to the question as 
to whether the equity of redemption in these goods pledged is 


itself included in the definition of ‘goods’ in clause (c). Mr. 


Krishnaswamy Ayyar for the respondents points to the analo- 
gies in S., 41 of the Transfer of Property Act and S. 108 of the 
Contract Act. They are both instances of ‘holding out’ by the 
true owner and he contends that the case under clause (c) is 
the same. There must in the sections cited be an express or 
implied representation by the true Owner that the ostensible 
owner is authorized to deal with the land or goods as the case 
may be. It is said the same applies here. ` It must be ‘goods’ 
actual, tangible concrete things-not intangibles such as an 
equity of redemption. It isclear that in the chapter (IX) on 
bailments in the Contract Act ‘goods’ must have this signifi- 
cance. In this connection the proviso to the clause is import- 
tant:—Provided that things in action other than debts, due or 
growing due to the insolvent in the course of his trade or 
business shall not be deemed goods within the meaning of 
clause (c). ‘Thus debts of the specified character are expressly 





1. (1825) 4 B. & C. 316. , 2. (1863) 18 L. T. 523, 
3. (1879) 41 L. T. 655. ; ae 
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excepted from’ “things in action’ which are not to be deemed 
‘goods’, . 

It has been held that shares'and share certificates are not 
‘goods’. Lalit v. Haridas 1. The judgment of Fry L. J. in:Col- 
onial Bank v. Whinney 2 contains a valuable resume of the de- 
velopment of the law as to ‘things in’ action’, The question 
there was whether shares in a company were choses in posses- 
sion or in action and he decided that shares are choses in action. 
The other ‘Lords Justices decided the other way, but 
their decision was reversed by the House of Lords 
in Colonial Bank v. Whinney 3 where .at page 441 
Lord Fitzgerald ‘said ‘it seems to me, on a Careful 
examination of the section and proviso, that the intention 
of the‘ legislature was to narrow very much the operation 
of the “order and disposition” clause so as to confine it to 
such goods as might be in the order and ‘disposition of the 
bankrupt “in this trade or business,” and,’ save in the case of 
“debts due to the bankrupt in the course of his trade or busi- 
ness” to exclude all those incorporeal rights which 'are not 
visible or tangible or capable of manual delivery or of actual 
enjoyment in possession in its ordinary sense, and which, if 
denied, can be enforced only by. action or suit,” This extract 
contains and supports the very position contended for by Mr, 
Ramaswamy Aiyar and I see no reason to doubt its applicabi- 
ity to the clause in.question which is taken. word for word 
from S. 44 of. the Bankruptcy Act of 1883 corresponding 
to S. 38 of the Act of 1914 on which the case of the Colonial 
Bank v. Whinney 3, was decided. (See also on this point The 
Mercantile Bank of India Limited, Madras v. The Official Assig- 
“nee, Madras +. These considerations seem to meto clearly 
conclude the matter on this point against the appeilant and 
I have no hesitation in holding that an equity of redemption is 
not ‘ goods ’ within the mischief of clause (c). 

‘The learned Advocate’ General however argued another 
point. On 12th April 1920 the Official Assignee moved before 
- the Judge in Insolvency for an order declaring a certain 
transfer of goods made on Ith December 1918 by these same 
insolvents in favour of A. R. A, Swaminatha Pillai fraudulent 
and void under S., 56 of the Presidency Towns Insolvency Act. 

1, (1916) 24 C. L. J. 335. 2, (1885) 30 Ch. D. 261 at page 285 

3. @(1886) 11 App. Cases 426, 4 (1913) LL R 39 Mad. 250 at page 262. 
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This was dismissed on 30th July 1920, but was subsequently on 
3rd May 1921 reversed on appeal. The transfer was thus an act of 
insolvency under S. 9 (1) (c) of the Act. It is contended that 
by the operation of S. 51 (b) this act of insolvency must relate 
back to the 12th December 1918 and that as the second charge 
in this case was given on 21st December 1918 it is invalid as it 
is an attempted disposition of the insolvent’s property after his 
property had beome vested in the Official Assignee. The answer 
to this contention is found in S. 57 (c) which (inter alia) pro- 
vides that any transfer by the insolvent for valuable considera- 
tion is valid (subject to the provisions of the Act:as to the. 
avoidance of certain transfers, preferences as to which there is 
now no question in this case) provided that it takes place before 
the order of adjudication and that the person with whom such 
transaction takes place has not at the time notice of the present- 
ation of any insolvency petition by or against the debtor. 


The rejoinder by the appellants to this is that bona fides is 
required under the section and reference is made to’ The Mer- 
cantile Bank of India Limited, Madras V, The official Assignee, 
Madras 1, There it was held that a creditor who entered into 
a transaction with his debtor with the knowledge that that 
debtor had committed an act of bankruptcy at the time the tran- 
saction was entered into cannot claim the benefits of S. 57. Is 
there any such evidence here ? 1 can find none nor was it con- 
tended that such existed, It is not disputed that the debt to the 
chetties ;was_an actual debt subsisting at the date of the 
second charge ,in their favour, The only way in which bona- 
fides was raised was in so far as it was involved in the issue of 
fraudulent preference which was found against the Official 
Assignee by the learned Judge and not argued before us on 
appeal. This point must therefore be alse decided against the 
appellant. 


The result is that the judgment of the learned Judge in 
Insolvency was right and must be affirmed and the APPEN dis- 
missed with costs. 


Sir, William Ayling, Offg Chief Justice .— I agree, 
C. A. S. ; Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE SADASIVA AIYAR AND MR, Jus- 
TICE NAPIER. ' 


Sri Rajah Venkata Ramiah Appa Rao ... Appellant 


Bahadur, Zamindar Garu of Nuzvid.* (Lst defendant) 
v. . 
Lanka Lakshminarayana iis Respondent,” 


(Ptaintiff.) 
Madras Estates Land Act—Ss, 8 Sub-S. (1) ;—185 Proviso—Ryoti land— 
Mortgage to third parly and thea relinquishiment ro landlord—Validity of relin- 
guishment—Conditions—E ffect on mor tgage—Ryoti laud—Conversion into 
Private land—Maodes of —Relinquishment or abandonment by tenant if one of— 
“Once ryoti always ryoti ''—Exceptions to rule. 


A tenant holding ryoti land in an Estate mortgaged it to a third party in 1894 ` 


and then relinquished it in 1897. The ielinquishment was not by means of a 
writing in the presence cf witnesses as provided for in the proviso to S. 12 of the 
Rent Recovery Act, bui was accepted by the Zemindar and acted ou by bim and 
by the tenantand his co-parceners From 1897 to 1905 the and was cultivated by 
persons to -whom it was leased by the Zeihindar as Kamatam, and in 1905 by the 
Zemindar himself as private land In 1906, the mortgagee under the mortgage of 
1894 brought a suit thereon, impleading only the tenant as a party defendant, and, 
in execution of the decree therein, the mortgagor’s interest was sold in 1909, and 
purchased by a person wao subsequently sold it to plaintiff, In a suit brought 
in, 1916 by the plaintiff against the Zemindar (1st defendant) for possession of the 
land purchased, held, (1) that there was a valid relinquishment in 1897 ; and (2) that 
on relinquishment the Kudivaram right did not vest in the land-lord in such a 
imanner as necessarily to convert the land into private land, 
a 


Held further by Sadasiva Iyer, J. The mor gage of 1894 subsisted in favour 
of the mortgagee afte: the dite of and notwithstanding the relinquishment in 1897. 

On relinquishment, the Kudivaram in the abandoned holding became vested 
in the land-holder fer some legal purposes till he inducted a new tenant into the 
land. The Zemindar was the only person competent to represent the kudiwaram 
interest In the mortgage suit, and,as he was not made a party thereto 
the decree therein and the sale in execution thereof were not binding either on the 
land or on the Zemindar, and neither‘pla‘atiff’s vendor nor plaintiff obtained any 


title to kudivaram right by the purchase at the execution sale, which would entitle 
plaintiff to maintain the su't. 


Land proved to have once been ryoti can uever be treated afterwards as 


having (by any dealings by the Zamindar or by the tenant or by both) been con- 
verted into Kamatam land except in the single case mentioned in the proviso to 
S. 115 of the Estates Land Act, namely, except where the land-holder has by his 
own servants-or by hired labour with his own or hired stock cultivated the land 
as private land for 12 yeirs immediately before the commencement of the Act, 

Held furher by Napier; J. On relinquishment the Kudivaram right ‘in the 
Jand was in abeyance until it came into existence again by admission ofa new 
ryot, and continued in abey nee as long asthe landlord did and could in accord- 
ance wiih law, treat the land as private land. 


=S, A. No. 1419 of 1919, ; 21st Febr. 1921, 
a 
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The view of Seshagiri Aiyar, J. that, except in the case specified in the proviso 
to-S. 185, no land can after the passing of the Estates Land Act ever have been 
converted into private land because ot the retrospective opération of S. 8, Sub-S. 
(1) dissented from. / 

In view of the circumstances that in 1897, eleven years prior tothe passing 
of the Act, the land was let as Kamatam land and continued to be so let until 1905 
when the Jandlord took it under personal cultivation, that tnereafter and up to and 
even at the date of the plaiatiff’s suit it was cultivated by the landlord himself, 
and that the same was surrounded by the kamatam lands of the Zemindar, it was 
too late to contend succesfully that the land was not the private land of the Zemin 
dar, whatever might have been the result if the mortgagee had brought his suit on 
his mortgage against his mortgagor in 1897 when the latler took the land on lease 
in 1897 directly after his surrender. The land-lord not having been a party to the 
mortgage suit was not bound by tne decrece and being himself in possession of his 
Kamatam Jands could not be ejected. 


Quaere. as to the effect on the mortgage right ifthe land ever became ryoti 
again. A 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Bezwada in A. S. No. 90 of 1918, pre- 
ferred against the decree of the Court of the Temporary Dis- 
tirct Munsif of Gannavaram at Bezwada in O, S. No. 251 of 
1915, 

T. Ramchandra Rao, for appellant. 

V. Rama Doss, for respondent, 

The Court delivered the following 

Judgments :—Sadasiva Aiyar J. :—The Ist defendant is 
the appellant. He is the Zemindar of the Mirzapuram Estate, 
and the plaintiff being the person who purchased a holding in 
the estate from the purchaser in a Court-auction sale held in 
1909 in execution of the mortgage decree for sale passed in O. 
S. No, 229 of 1906 on the file of the District Munsif’s Court of 
Bezwada against the legal representatives of the original tenant 
of the holding (by name P. Venkayya) who had executed the 
mortgage deed in 1894, This suit was brought for possession 
of the lands comprised in the holding as the {st defendant's 
father (then Zemindar) obstructed the plaintiff’s enjoyment in 
1910: 2 i 

The 1st defendant pleaded (among other defences) :— ` >` 

(a) thatthe original tenant relinquished the land to the 

defendant's father in 1894 [See paragraph 2 of thè 
written statement. At the trial, Fasli, 1307 (or 1897 
—8) seems to have been mentioned as the date of 
the relinquishment.] ye 
(b) that the land has been thereafter enjoyed by the 


Zemindar as his home-farm land; b- 
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(c) that the Zemindar did not know of the mortgage of 

1894 and was not impleaded in the suit 229 of 1906 

instituted long after the relinquishment (of 1897-— 

Nya . 8) and hence the 1st defendant was not bound by 
the decree and sale in execution in that suit. 


The District Munsif found (among other conclusions) that. 


the lands were the home-farm lands of the Ist defendant owing 
to a “general relinquishment of all the lands in the suit village 
of Késarapalli in Fasli 1307” by all the ryots of that, village 
and. that the mortgage decree was not binding on the Ist defen- 
dant. He therefore dismissed the suit. 
_ The Subordinate Judge on: appeal gave the following 
findings. :— ` l 
(a) “It is clear in this case that the land was Seri” (ryoti) 
“land and it was relinquished (?) under the Estates 
Land Act ; the land which was known to be Seri 
land cannot be converted into Kamatam land by the 
Zamindar, I have no doubt that the land is Seri 
land and not the Kamatam land of the Zamindar”. 
(b) “ The relin qdishment by Venkayya cannot affect the 
mortgage created in 1894. I find therefore that the 
relinquishment by Venkayya (if any) will not affect 
the right of the mortgagee ”’. 

On these (and other) findings, the Subordinate Judge sub- 
stantially decreed the plaintifi’s suit. Hence this Second Ap- 
peal by the 1st defendant. ‘Though several grounds are men- 
tioned-in the Memorandum of Second Appeal, the arguments 
urged before us by the learned.vakil for the second. appellant 
were confined to the following contention :— , 

_ “The Lower (Appellate) Court entirely uverlooked the 
fact that the Zamindar was nota party to the mortgage suit 
(of 1906)” (6th ground of appeal). The learned vakil did not 
seriously dispute the finding that the land had continued to be 
ryoti land but argued as follows, (expanding, if I may say so, 
the above 6th ground of appeal): (1) that the relinquishment of 
Fasli 1307 by Venkayya made the Zamindar the owner of the 
kudivaram interest; (2) that the Zamindar therefore was the 
proper person to be impleaded as defendant, in the ‘mortgage 
suit of 1906 (and not Venkayya’s legal representatives), the 
Zamindar then representing the owner of the kudivaram right 
and the right of redemption; (3) that the decree passed and the 


Sri, Rajah 
Venkata 
Ramiah. 

Aspa Rao 

Bhadur. 


V. 
Lakshmi-, 
narayana, 
Sadasiva 
Aiyar, J. 


Sri Rajah 
Venzata 
Ramiah. 

Appa Rao 
Bahadur. 


v. 
Lakshmi- 
narayana. 


Sadasiva 
Aiyar, J. 


164 THE MADRAS LAW JOURNAL REPORTS, (VOL, XLII. 


Court-auction-sale held behind the back of the Zamindar did 
not bind him and could therefore be ignored by him and (4) 
that the plaintiff as Court-auction-purchaser (in a suit to which 
the owner entitled then to possession was not made a party) 
could not claim larger rights than the original simple mort- 
gagee who had no right as such to possession and hence the 
plaintiff's suit for possession ought to have been dismissed. 

| think that the Lower Appellate Court does seem to have 
ignored the fact that the Zemindar was not a party to the suit 
of 1906. He was therefore clearly not bound by the decree and 
sale proceedings therein, On the other hand (as pointed out by 
the respondent’s learned vakil) the Lower Appellate Court has 
not given a definite finding whether the alleged relinquishment 
of Fasli 1307 by P. Venkayya is true and legally valid. The 
judgment of the Lower Appellate Court uses the phrase “ re- 
linquishment if any. ” Further, I am unable to understand the 
sentence in the judgment of the Lower Appellate Court that the 
land “was relinquished under the Estates Land Act” of 
1908 as this Act came into force long after the date (1897—98) 
of the alleged relinquishment. 

I find that the suit of 1906 seems to have been brought, 
not against Pallagani Venkayya but against Pallagani Laksh- 
migadu, Pallagani Ramudu and Pallagani Sithayya. (See 
Exhibit Al—sale certificate). If they were the undivided sons 
or male descendants of P. Venkayya, the question arises whe- 
ther the alleged relinquishment of 1307 if made by P.Venkayya 
would bind them, if the kudivaram right was ancestral pro- 
perty. (This question was not argued before us). Again another 
legal question (which was argued) has to be considered, 
namely, whether the relinquishment was not required to be in 
writing to have legal validity (see S. {2 of- the Old Rent-Re- 
covery Act VIII of 1865) and if it was orally made, whether 
the circumstances mentioned in Narasimma v. Lakshmana, | 
as validating an Oral surrender existed in the case. (It isa 
matter for argument whether the decision in Narasimma-v, 
Lakshmana | does not, if I may say so with respect, mix up the 
rights flowing to the landlord from abandonment of the holding 
by the tenant with the rights flowing from the surrender or 
relinquishment of the holding by the tenant to the landlord, 1 
think that “abandonment” denotes an unilateral act which does 
———— 1. (1889) IL. R 13 Mad. 124. oO 
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not necessarily imply that the act has been or has to be brought 
to the notice of any other person whereas an act of. “relinquish- 
ment” or “ surrender” implies that the act is brought to the 
notice of the landlord), See Venkatesh Narayan Paiv. Krishnaji 
Arjun 1 and Balaji Sitaram Naik Salgavker v, Bhikaji Soyare 
Prabhu Kanolekar 2, Dinabhandu v. Lokanadhasami. 3 
and Mazhar Rai v. Ramgat Singh*, Yet another. question 
has to be considered, namely, whether the surrender or relin- 
quishment was of aright or interest worth over Rs. 100 and: 
whether such a transaction if in’ writing is required to be regis- 
tered to give it validity (See S, 17 of the Indian Registration 
Act), though the Rent Recovery Act “(passed in 1865): merely 
required that it should be in writing. A further question is 
whether a surrender or relinquishment which is legally valid 
makes the landlord the owner of a distinct kudivaram right 
in the land or whether it merely extinguishes the kudivaram 
right (just as Sub-S. (2) of S, 10 of the Madras Estates Land 
Act merely extinguishes the kudivaram right when the tenant 
leaves no heir except the Government and does not 
vest any distinct. positive right in the landlord,)- See also 
S. 8 (1)'as to the nature of the right which a landlord obtains 
over a land in his estate when the tenant’s interest is merged 
with the landlord's and Venkatasasirula v. Sitaramudu 5, 
Zemindar of Chellapalli v, Somaya® and orders of reference to 
the Full Bench in’s.A. No. 1765 of 1918, The extinguishment 
of the Kudivaram right by merger or extinction of the tenant’s 
natural heirs does not of course, convert ryoti-land into private 
land and in a real sense, “the extinguishment’” is only an 
abeyance of the right till it is revived by the grant of the land 
to a third person for rent by the land-lord. If the land-lord 
does not by the relinquishment of the tenant obtain for him- 
self the tenant’s distinct kudivaram right, it seems to follow 
that he could not also own what is called an equity of redemp- 
tion in the kudivaram right where the tenant's right had 
been subjected to a mortgage. before the relinquishment 
or surrender. ‘A land-holder as such -has no right to redeem 








1. (1875) 1. L. R. 8 Bom. 160. 2. (1881) I. L. R. 8 Bom. 164, 
3, (1883) I. L. R.6 Mad. 322.(F. B.) 4, (1896) I. L.R. 18 All, 290. 
5, (1914) 26 M. L. J 585. 
6. (1914) 1. L. R. 39 Mad. 341 at page 349-+27 M. L.-J. 718. 
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a mortgage created over the kudivaram right by his tenant as 
he (the land-lord) could not claim to be a person having any 
interest in or charge upon the property mortgaged (that is, the 
kudivaram right) and so to fall under $. 91 clause (a) of the 
Transfer of Property Act (unless rent had fallen ‘into arrears in 
which case he has a charge on the land for rec6very of arrears 
under S. 5 of the Act). The other clauses of S. 91 -are 
wholly inapplicable, S. 8 of the Madras Estates Land Act seems 
to prohibit a land-holder.from holding ryoti land at any time 
under any circumstances as if he owned the kudivaram right 
therein except of course in the case of one of several co-sharer 
land-holders. S. 10, clause (2) also makes it clear that even 
when the owner of the kudivaram right in a ryoti land died 
leaving no heirs except the Crown, though the Crown was by 
this statute prevented from inheriting the tenant’s right (as it 
was entitled to do before this Act came into force) the land- 
lord did not inherit the right of the deceased tenant as a dis- 
tinct kudivaram right, but the dead man’s right was merely 
extinguished on his death and the land-lord’s right was only to 
induct any person he liked into the land asa tenant and that 
person would obtain the kudivaram right under S. 6 of the Act. 

I shall here refer to two matters whichrelatedto the course 
of the trial in the Lower Courts. The appellant (1st defendant) 
seems to have relied in those Courts on his contention that the 
land became his kamatam land by the relinguishment of 1897-8 
and he seems-not to have put’ forward or at-least pressed suff- 
ciently his contention that he became-the owner of the equity 
of redemption by the relinquishment’and was entitled to retain 
possession as such owner till his right was extinguished by a 
decree passed and execution proceedings taken in a suit to 
which he was himself made a party. That a mere relinquish- 
ment to the land-lord cannot put an end to the mortgage al- 
ready created by ihe tenant so as to prejudice the mortgagee’s 
rights is now well established. See Chhote Lal v. Sheopal 
Singh 1 and Ekambara Ayyar v, Meentachi Aimmal 2, 


The other matter referred to is that the Court of first. 
instance did not settle the issues properly on the very compli- 
cated questions: which I am considering and which were argued 
before us here. The only issue framed was the general ‘one, 





1, (1911) I. L. R. 33 All. 335. f 2. (1904) I. L. R. 27 Mad. 4g. 
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“whether the suit land belongs to the plaintiff or ‘his 
predecessor-in-titfe’. The 3rd ground of appeal to the 
-Lower: Appellate Court was “the lower Court:should have 
framed the most important issue- in the suit regarding 
the relinquishment of the suit landin their favour pleaded 
by the defendants, as also with regard to the Kamatam 
nature of the suit land as contended for by the defendants ”’ 
The Lower Appellate Court also did not frame all the neces- 
sary questions for consideration and the second point framed 
by it was “ whether the land was relinquished and whether the 
relinquishment thereby gives-the Zamindar an absolute right 
in the land.” On that question, while it came to the conclu- 
sion that the Zemindar did not get the absolute right in the 
land it held that he acquired a right in the kudivaram subject 
to the prior mortgage, and it at once rushed to the conclusion 
that the decree and the sale proceedings in the suit of 1906 to 
which the Zamindar was not made a party were also binding 
upon him and hence he could not retain possession, What de- 
finite right the Zamindar got by the ryot’s relinquishment (if 
true) has not been properly considered and decided by the 
Lower Appellate Court. 


The respondent’s learned vakil (Mr. Ramadas) attempted 
to support the decřee of the Lower Appellate Court by raising 
the contention that the relinquishment itself to the land-lord, 
if true, was wholly invalid as it was made after the tenant had 
carved out a mortgage out of the tenancy right in favour of a 
stranger. He relied upon Sir Bhashyam lyengar, J.’s. dictum 
in Ekambara Aiyar v. Meenatchi Ammal 1, The learned’ Judge 
was considering the proviso to S, 12 of theold Rent Recovery Act 
of 1865 enacting that ten’antsshall be allowed to relinquish their 
larids at the end of the revenue year by a writing to be signed 
by them in the presérice of witnesses or at any other time if 
the land-lord is willing to accept the relinquishment. I might 
add here that in the corresponding S. 149 of the Madras Es- 
tates Land Act, the words “by a writing to be signed in the 
presence of witnesses” does not appear, but S. 150, cl. (1) which 
speaks of the land-holder refusing to receive a notice’ of the 
relinquishment given under S. 149 and S. 150 clause (2) which 
speaks of tender of such notice clearly imply that the notice 


z 1. (1904) a. L. R, 27 Mad. 401 at page, 408. 
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should be in writing though it need not be attested by wit- 
nesses. (The omission of the words “by nofice in writing” in 
S. 142 seems to be a clerical oversight on the part of the legis- 
lature, In connection with the right of the tenant under the 
Rent Recovery Act of 1865 to relinquish the land even against 
the will of the land-lord, the learned judge (BhashyamAjiyangar; 


J) remarked “when the land relinquished is burdéned with such 


an incumbrance, the relinquishment itself may be inoperative to 
terminate his liability as tenant to the land-holder until the in- 
cumbrance ceases by effluxion of time or is otherwise discharg- 
ed by the tenant. (Sham Das v. Batul Bibi 1 and Badri Prasad 
v. SheoDhian 2). The learned judge did not lay down that the re- 
linquishment was void but he seems only to point that the right 
and privilege to relinquish given by the statute even against 
the will of the land-lord cannot be exercised so as to put an 
end to the tenancy if the incumbrance created had not been 
extinguished before the relinquishment and the landlord refu- 
sed to recognise the relinquishment owing to the incumbrancers 
right to bring the holding to sale and his consequent right to 
give the purchaser at such sale a claim to repudiate the land- 
lord’s dealing with the relinquished holding by letting it to 
whomsoever the land-lord chooses, I think that all that the 
learned judge intended to lay down was that the relinquishment 
made under circumstances which would not enable the landlord 
to deal with the relinquished land in its entirety as an unen- 
cumbered-holding need not be recognised by the Jand-lord, 
‘Take a case where the tenant has sublet his holding for 20 
years as he was entitled to do, His relinquishment of the land 
when, 15 years of the sublease term had still to run and the 
sub-lessee was in possession, could not be allowed to prejudice 
the land-lord who ought not to be made to wait for 15 years to 
exercise his power to induct a new tenant. The case in Budri 
Prasad v, SheoDhian? quoted by the learned Judge in support of 
his dictum lays down only that a sub-lease for a term of years 
“granted by an occupancy tenant is not put an end to by 
a relinguishment to the ` landlord by the occupancy 


tenant. ‘If* the landlord chooses to waive his rights 


and to recognise the sub-lease (or even a mortgage) and 
io exercise the landlord’s rights accruing under the relin- 


-quishment subject to the sub-lease or mortgage rights, I 





1, (1902) 1 L. K. 24 All, 538, 2, (1896) I. L. R; 18 all. 3d. 
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do not see there is anything to prevent him from so recog- 
nising the relinquishment. When the learned Judge says that 
the relinquishment may be inoperative to terminate the tenant’s 
liability, it does not necessarily negative the conclusion that if 
the land-lord consented to the termination of the liability of 
the tenant, the liability may be put'an end to notwithstanding 
the existence of an incumbrance or a sub-lease, In order to 
simplify matters, S. 86 of the Bengal ‘Ienancy Act while it 
says in sub-sec, (1), “A ryot not bound by a lease or other 
agreement fora fixed period may at the end of any agricul- 
tural year surrender his holding” adds in sub-sec. (6), “When 
a holding is subject to an incumbrance-secured by a registered 
instrument, the surrender of the holding shall not be valid un- 
less it is made with the consent of the land-lord and the incum- 
brancer’’, Then sub-sec. 7 says : “ Save as is provided in the 
last foregoing section nothing in this section shall affect any 
arrangement by which a ryot and his land-lord may arrange 
for the surrender of the whole or part of the holding” . Thus 
under sub-sec. 6 of S. 86 of the Bengal Tenancy Act, the con- 
sents both of the land-lord and the incumbrancer are necessary 
to make valid the surrender of aholding which is subject to 
‘an incumbrance secured by a registered instrument, But as 
S. 149 of the Madras Estates Land Act contains no similar 
provisions, I do not think that it can be argued that the relin- 
quishment itself is wholly invalid because it is subject to-an 
incumbrance at the time: of the relinquishment which is the 
contention put forward by Mr. Ramadas on the strength of the 
-short obiter dictum of Sir Bhashyam Iyengar, J. already quoted. 

In the result, I am of opinion that this second appeal can- 
not be satisfactorily disposed of until’some of the material 
questions arising in the case are definitely formulated and 
findings obtained from the Lower Court on those questions, 
both parties being at liberty to adduce further evidence. Those 
questions are:— 


1. Did Venkayya relinquish the lands to the Canidae ? 
When: did he do so? Did he relinquish it in the manner provid- 
‘ed for by S. 12 of the Rent Recovery Act (Act VIII of 1865) ? 
Even if there were defects in the mode, time and character of 
the relinquishment, did the Zamindar consent to the relinquish- 
ment and to the putting an end of the tenancy,? 
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2, Was such a relinquishment binding on Venkayya and 
the undivided co-parceners, if any, of Venkayya's family? Was 
it made by registered instrument? If not, was it invalid on that 
account ? 

3. Was the holding not Venkayya’s ancestral property? 

4, Who were the defendants in the. suit (O; S. 229 `of 
1906) ? If they were the undivided co-parceners of Venkayya, 


, Was the relinquishment binding on them or had they consented 


to such relinquishment and had their interests in the holding 
been extinguished before they were made parties to the suit O. 
S. No. 229 of 1906? . 

5. Was the late Sri Raja the owner of the kudivaram 
right in the lands at the time of the suit of 1906 and had he by 
the relinquishment, (supposing it is true and valid) or in any 
other mode become the legal owner-of the kudivaram and 
could he legally become such owner notwithstanding his status 
as Zamindar ? 

6. (The Court would have to consider the effect of the 
provisions Of the Madras Estates Land Act already referred to 
in coming to a conclusion on this point) . Was the Zamindar 
entitled on the date of the suit of 1906 to redeem the mortgage 
created by Venkayya ? 

Findings should be submitted within six weeks from 
receipt of records inthe Lower Court and 10 days are allowed 
for filing objections, 

‘Napier, J :—I agree with my learned brother that we 
must have findings on the issues settled by him, and reserve 
my Opinion on the points of law until argument on the find- 
ings returned. 

{Inicompliance with the above order, the Subordinate 
Judge of Bezwada submitted the following findings :— 

1, The Ist issue,—I find Exhibit V is a genuine and true 


. document, 1 therefore decide that Venkayya did relinquish 


the lands to the Zemindar on 2—2—1897 (of course to come 
into effect at the end of that Fasli 1306): 


- The relinquishment in question is in writing but there is 
not clear evidence to show that it was signed in the 
prescnce of witnesses. In so far as the evidence of 
of defendant’s 1st witness goes, this document was 


not signed (mark affixed) in his presence,’ - 
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I must hold that there was defect in the mode. 

But there is ‘evidence enough on record to show that the 
Zemindar did consent to the relinquishment and put 
an end to the tenancy. = 

2, The II issue,—The relinquishment which was defective 
was, binding on Venkayya, since it was accepted by the Ze- 
mindar and acted on by him and by Venkayya and his co-par- 
ceners, 

3, The III issue,.—TJ he property is ancestral, So I decide 
the point against.the defendants. 

4. The IV issue—Vhe defendants in O.S, No, 229 of 1906 
were Venkayya’s sons, So the relinquishment is binding on 
the sons. It is in evidence that ever since the relinquishment 
the sons have had no possession and enjoyment. So 1 hold 
that the interest of the sons -became extinguished by the time 
of the suit, O. S. No. 229 of 1900. 

5. The V isswe,—The Zemindar cannot be said to have 
become the owner of the kudivaram. Sol decide issue V 
against the defendants, , 

‘The VI issue —I must and do find the issue against the 
defendants. | 

This Second Appeal coming on for final hearing on Mon- 
day the 21st day of February 1921, after the return of the find- 


ings of the Lower Appellate Court upon the issues referred by. 


this Court for trial. 


The Court delivered the following 

Judgments :—Sadasiva Aiyar, J.—The 1st defendant (appel- 
lant) is the Zemindar of Mirzapuram and the plaintiff (respon- 
dent) is the purchaser in the Court-auction sale of a certain culti- 
vable land in the estate, the sale having been held in cxecution 


of a mortgage decree passed against one P. Venkayya who was’ 


the ryot tenant of the land till 1397 the mortgage suit having 
been brought against him in 1906 when he had ceased to be 
the tenant of the land. In 1897, the said P. Venkayya aband- 
oned the land and the Zemindar took possession of it and yet 
as Venkayya was the original mortgagor (the mortgage deed 
being dated 1894) he was impleaded asthe defendant in the 
mortgage suit of 1906 and the Zamindar who was in possession 
was not impleaded. The plaintiff as the Court auction-purchaser 
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brought this, suit in 1915 in’ ejectment of thé ‘1st defendant, 


TE Zamindar who isin possession of the land." 


' The Lower Appellate Court held (1) that as the land was 
admittedly ryoti land till 1897, it could never become convert- 
ed into private land, because by the statute. law land which is 
ascertained to have been at one time, however remote, ryoti 
land could never become converted into Kamatam land; (2) as- 
suming even that ryoti land could be so converted by theZamin- 
dar into Kamatam after'relinquishment by the ryot, the mort- 
gage created by the ryot beforesuch relinquishment could not 
be affected in any way and the sale in execution of the decree 
obtained on the mortgage conferred on the purchaser at that 
sale the right to hold that land asryoti land. 


As regards the first point, it must be admitted that there is 
a strong body of judicial opinion in the decisions of this Court 
in support of the view that if a landis proved to have once 
been ryoti land, it could never be treated afterwards as having 
(by any dealings by the Zamindar:or by the tenant or by 
both) been converted into Kamatam land except in the single 
case mentioned in the proviso to S. 185 of the Madras 
Estates Land Act, namely, except where the land-holder 
has by his own servants or by hired labour with his own 
or hired stock cultivated the land as private land for 12 
years immediately before the commencement of the Act, 
In Zamindar of Chellapalli v. Somaya 1 that very learned Judge 
Seshagiri Aiyar, J. has given reasons in pages 349, 350 and 
351, in support of the above view. This view of Seshagiri 


-Aiyar, J. seems to have been accepted by Abdur Rahim, J. and 


Burn, J. in Sree manta Raja’ Yartagadda Mallikarjuna Prasada 

Naidu Bahadur v. Subbayya?, The learned Chief Justice 
however in Zamindar of Chellapalli v. Somaya} held the view 
that a ryoti land can be shown to have been converted into pti- 
vate land by evidence of other acts than the acts mentioned ip 
the proviso to S. 185 but added that such evidence should be. 
“very clear and satisfactory.” The learned Chief Justice held 
further in that particular, case that the calling of the lands as 
Kamatam and the letting of them out on terms negativing oc- 
cupancy, right with a view to prevent the assertion of such. 
right (even if such letting had gone on from 1875 till 1910) 








1, (1914) I. L, R. 39 Mad. 341. 2. (1920) 39 M. L. J. 277. 
a 


PARTS V & VI.] THE MADRAS LAW JOURNAL REPORTS, 173 


. were insufficient to convert them into private lands if such con- 
duct of the Zamindar could be held to have been merely 
colourable for the purpose of defeating the rights of the occu- 
pancy tenants. The inclination of my own view is to follow 
with respect the opinion of Seshagiri Aiyar, J. In the present 
case as the cultivation by hired servants of the Zamindar could 
not have begun prior to 12 years before July 1908 when the 
Madras Estates Land Act came into force (the abandonment 
having been only in 1897), the land must be deemed to have 
continued to be ryoti land. l 

On the other question whether there has been a valid relin- 
quishment, valid 'at least to the extent that the tenant lost all 
interest in the land relinquished, I have nothing to add to what 
my learned brother has said in the judgment prepared by him 
in this case. 

The next question for consideration is whether if the re- 
linquishing tenant had created a mortgage right over the Kudi- 
varam interest in the land before his abandonment and relin- 
guishment, that mortgage interest also came then to an end. 
On principle, it is difficult to see how a person after having 
carvėd out an interest in favour of another for valuable 
consideration could destroy by his unilateral act the interest so 
created in the other person's a favour, that is, without the con- 
sent of the assignee of that interest. In Ekambara Iyer v, 
Meenatchi Ammal1, Bhashyam Iyengar, J. says: “ It is un- 
necessary to consider and decide in this case the effect of a re- 
linquishment under S. 12” (Rent Recovery Act) “at the end of 
the revenue year of his holding by a ryot as it is not analogous 
to an ejctment on forfeiture, The operation of such relinquish- 
ment on mesne encumbrances created by the tenant may stand 
altogether on a different footing and the relinquishment itself 
when the land relinquished is burdened with such an incum- 
brance may be inoperative tọ terminate his liability as tenant 
to the land-holder until the encumbrance ceases by effluxion of 
time or is otherwise discharged by the tenant. (Sham Das y. 
Batul Bibi 2 and Badri Prasad v. Sheo Dhian. 3), The learned 
Judge was evidently considering the caseofa relinquishment 
which the land-holder refused to accept, the refusal being 
based on the ground that a mortgage interest had already been 


“cee 1. (1908) I. L. R, 27 Mad. 404 at page 408. 
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created over the holding and ‘the landlord could not let the 
land to another tenant free from that mortgages The observa- 
tion of the learned Judge rather shows that while on forfei- 
ture for non-acceptance of pattah, a mortgage interest created’ 
prior to the forefiture failed (which was the direct decision 
in Ekambara Aiyar v, Meenatchi Ammal! a mere relinquish- 
ment would not put an end to a prior mortgage. 

Holding then that the mortgage of 1894 subsisted in fav- 
our of the mortgagee after the date of and notwithstanding the , 
relinquishment of 1897, the question is in whom did the right 
to redeem vest on that relinguishment? It seems to me clear j 
that it must vest in the person who became the owner of the 
kudivaram interest in the land on such relinguishment. In Ven= 
hata Sastrulu v. Sitaramudu ? the question of the right of an in- 
amdar in the lands in which he owned only a melwaram interest 
after the kudivaram owner abandoned or relinquished his kudi- 
varam interest was considered by me. My conclusion was 
that a land-holder though he owned the waste’ and abandoned 


„lands in his village in a certain sense could not be consider éd 


to enjoy the kudivaram ın the ordinary mode without direct 
contact by the cultivation of the soil through his’ hired of 
farm servants. I further held that when a ryoti land is aban- 
doned by a tenant, it might be legally permissible to state that 
the kudivaram thereupon became vested in ‘a certain sensein 
the land-holder because the land-lholder became vested with 
the right to grant the kudivaram right to any other person he 
liked after the abandonment by the former tenant of the said 
lands, I, however, added that the vesting of the kudivarain in 
that sense‘in the land-holder till he granted it to a new tenant 
could not convert ryoti land into private land. Having furthér 
considered the matter I see no sufficient ` reason to change my 
above view that the kudivaram in’ the abandoned holding 
might be deemed to become vested: ini the landholder for‘some . 
legal purposes ‘till the land-holder inducted a new tenant into 
the land. ` It follows from what I have above stated that the 
mortgage suit which was br ought in 1906 against a person who 
had ceased to be the owner of the right to redeem, namely, 
'P. Venkayya, was wholly misconceived, that the Zamindar-who 
was then the only person who could in a limited sense represent 


1. (1904) I. L. R. 27 Mad. 410. 
2. (1913) I, L. R. 38 Mad. 891 :26 M L. J. 585, 
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the kudivaram interest (though he may not be said to be its owner 
in its full sense) and who was therefore entitled to redeem the 
mortgage was the proper party to have been impleaded as the 
defendant in the suit for sale by the mortgagee, and that as he 
was not made a party to that suit the decree for sale and the 
sale in execution held thereunder bound neither the lands nor 
the Zamindar and that the plaintiff (purchaser in the Court- 
auction-sale) could not therefore maintain the present suit for 
possession having obtained no title to the kudivaram right by 
his purchase in the decree passed in the said misconceived 
suit. The Subordinate Judge's decree must therefore be re- 
versed and that of the District Munsif restored with costs here 
and in the lower Appellate Court. ya , 

‘Napier, J.—:The Rent. Recovery Act of 1865, S. 12 
gives to a tenanta right to relinguish his holding and Jam 
clear that he cannot create an interest in his estate that will 
operate to destroy that right, but that all such interests are 


subject to such right, But in dealing with the facts of this case 
‘we have first to decide whether there was a valid relinquishment, 
The Lower Appellate Court has found that there was no writing 
in the presence of witnesses as provided for in the first sentence 
of the proviso to S. 12 of the Rent Recovery Act and we 
must accept that Anding. He finds however that there was in 
fact,a relinquishment accepted by the Zemindar and acted on 
by him and by Venkayya and his co-parceriers which amounts 
to, an abandonment in pursuance of the relinguishment. In 
dealing with similar facts Shepherd, J. heldin Narasima. v. 
Lakshmana ‘that .relinquishment, acceptance and abandon- 
ment operate to terminate the estate of a tenant while Muthu- 
sami lyer, J. went even further and held that a mutual contract 
from which a surrender in fact might reasonably be inferred 
was a valid relinquishment. I see no reason to differ from his 
_ ruling, given many years ago and hold that there, was a valid 
relinquishment. The important question remains, however, 
what was the effect of that relinquishment and the subsequent 
dealings with the land by the land-lord on the mortgage right 
of the original mortgagee in the hands of the present plaintiff 
suing in 1415. The plaintiff is the assignee of the auction- 
purchaser of the land sold in execution of the mortgage decree. 
in 1909 and claims as owner of the land to recover possession 

L (1889) LL R. 13 Mad 124, 
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of itfrom the Zemindar to whom it was rélinquished, The 
relinquishment was in 1897, In the same year the Zemindar 
purported to lease the land to the same tenant as kamatam for 
a term of three years. In 19J0 it was leased to a stranger for 5 
years as kamatam. 1905 the land was cultivated by the land- 
lord as private land. In 1906 the mortgagee brought his suit 
against the original mortgagor ignoring the Zemindar who was 
in possession and the mortgagor's interest was sold in 1909. .On 
those facts the first question seems to me to be what became 
of the kudivaram interest after the relinquishment 
and on the lease as kamatam in the same year, It was 
decided in Ekambara diyar v. Meenatchi Ammal, 1 that 
ejectment of a tenant by a land-lord for refusal to accept a pro- 
per paita cxtinguished all mesne incumbrances just as forfeiture 
of a lease-hold interest extinguishes all incumbrances under 
S. 115 of the Transfer of Property Act, though the Court is 
careful to point out (vide page 408) that a ryot with a right of 
occupancy is not a mere lease holder but the Court: expressed 
no opinion as to the efficacy of a relinquishment under S, 12 
where mesne incumbrances have been created by the tenant. I 
have already expressed my opinion that the statutory right of 
relinguishment cannot be made inoperative, but the other 
question still remains. It was held by my learned brother in 
Venkata Sastrulu v, Sitaramudu, 7, that on abandonment by a 
ryot with occupancy right, the kudivaram did not vest in the 
land-lord in such a manner as necessarily to convert the land 
into private land (vide page 895) and in Suryanarayana v. Pal- 
anna, *, that surrender and abandonment were not a method 
by which the kudivaram interest can be acquired by virtue of 
the exeption to 5. 8 of the Madras Estates Land Act. Agreeing 
with this view I would hold that the kudivaram right in this 
land was in abeyance until it came into existence again by 
admission of a new ryot, and continued in abeyance as long as 
the land-lord did and could in accordance with law, treat the 
land as private land. Under S. 6, sub-S, 2 of the Madras Estates 
Land Act if occupancy-right-land is surrendered after the Act 
and a tenant is admitted to possession within 10 years of such 
surrender, he acquires a right of occupancy. That is to say 





t. (1904) I. L. R., 27 Mad. 401. 


2, (L913) I L. R 38 Mad. 891 : 26 M. L J. >85 
3. (1913) I. L. R 38 Mad. 608 : 26 M. L. J. 99, 
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the kudiwaram interest is revived in him irrespective of the 
fact that the land might have been cultivated by the land- lord 
himself for 9 years ; but we have to consider the case of land 
which was treated as kamatam prior to the Act. It was held by 
Seshagiri Aiyar, J, as I understand the learned Judge, in 
Vesikatasastrulu v, Sitardmudu 1, andin Zamindar of Chella- 
palli v. Somayya 2 that except in the case specified in the proviso 
to S. 185, no land can after, the passing the Madras Estates 
Land Act ever have been converted “into private land because 
of the retrospective operation of S. 8, sub-S, (1) and 
that view has been pressed strongly on us. The learned Chief 
Justice has distinctly negatived in the latter case and sitting 
with Ayling, J.-had declined-to accept it in Chipurapalli Appay- 
yar v.. Kakarlapudi Ramachandra Raju Bahadur Garu, 3. I 
agree with the Chief Justice that the words “but shall. hold it 
as.a land-holder”’ do not necessarily imply that-it remains ryoti 
land and I.am also of opinion that surrender is not an opera- 
tion by which the entire interests become united “otherwise”. 
I might add that where so large a proposition is contended for 
as that the conversion of occupancy land into private land 
since the permanent settlement is since the Madras Estates 
Land Act retrospectively inoperative, very definite language must 
be relied on and the language used in this section falls far. short 
of that requisite. In. my opinion, the view eXpressed by 
Seshagiri Aiyar, J. in the two cases referred to should not be 
followed. Inow turn to S, 185. This land clearly does 
not come within the proviso to S. 185.. So, it is pre- 
sumably not private land : but at the date of the suit in 1915 
it was beipg cultivated by the land-lord himself and had been 
so cultivated for 10 years, Evenat the date of the mortgage 
suit, the land was being cultivated by the land-lord, It is found 
that the lands are surrounded by the kamatam lands of the 
Zemindar and it is admitted that in 1397 eleven years prior to 
the passing of the Act they were let as kamatam lands and 
continued to be so let until 1905 when the land-lord took them 
under personal cultivation. In my opinion it is now too late 
to contend successfully that the lands are not the private lands 





1. (1914) 26 M. L. J., 585. 2. (1914) I. L. R, 39 Mad. 341 
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of the Zemindar, whatever might have been the result if the 
mortgagee had brought his suit on his mostgage against his 
mortgagor in 1897 when the latter took the lands on lease in 
1897 directly after his surrender. What would be the effect on 
the mortgage right if the lands ever became ryoti again-is a 
question I do not propose to consider. I think it enough.to say. 
that the land-lord not having been a party to the mortgage, suit 
(I do not decide that he could have been made a party) i is 
not bound by the decree and being’ himself in possession of 
his kamatam lands cannot be ejected. I would therefore 
dismiss this suit with costs throughout. i 

This Second Appeal having been posted for being spoken 
to this day. ‚The Court delivered the following, 


_ Judgment .—Sadasiva diyar,. j.—When "pronouncing 
Judgment, we omitted by oversight to mention what we had 
resolved and expressed our intention ta do during the course 
of the arguments, namely to allow the memorandum of objec- 
tions in respect of decreeing possession of item 2 with mesne 
porfits (36. Rs.) against the defendants. who -äre in possession 
thereof, and we intended that the suit was to be dismissed and 
the District Munsif’s decree restored only as regards item No, 
1. This omission in the Judgment will be considered’ as 
supplied on the above lines and the memorandum allowed to 
that extent. The District Munsif will, of course, be entitled to 
pass supplementary decree after inquiry as regards future 
mesne profits. . 

A. S. V. i Appeal allowed in part, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


ii . 
PRESENT :—SIR WILLIAM AYLING, OFFICIATING CHIEF 
JUSTICE AND MR. JUSTICE ODGERS. 


P. Baba Sah and others ... Appellant * (Plaintiff.) 
v. 
K. G. Mahomad Husain Sahib and 
others ` .. Respondents (Defendants.) 


Declaration—Suit for—Order under S 144 Criminal Procedure Code, against 
the plainti ff—Whether plaintiff can sue for a declaration that he is entitled to 
use his property in any manner he pleases—Order under S. 144 furnishes cause of 
action for suit against defendants—S peci fie Relief Act, S, 42. 

Where the plaintiffs. and the defendants are owners of adjacent properties and 
the defendants complained to the Police and obtained an order froma Magistrate 
under S. 144 of tbe Criminal Procedure Code preventing the plaintiffs: from making 


use of their property by erecting certain buildings on the same, without notice 


to them or without an adjudication of, the private rights of parties, it is open to the 
plaintiff to sue the defendants fora declaration that they are entitled to use their 
property as desired by them and for an injunction restraining the defendants from 
interfering with them in so doing; and the order under S. 144 of the Criminal 
Procedure Code is no bar to such suit. Ay 


The order under S. 144 would itself furnish the Cause of Action for the suit 


for declaration and injunction. 

On appeal from the decree and judgment, dated 6th 
February 1920, of the Hon'ble Mr. Justice Bakewell, passed in 
the exercise of the Ordinary Original Civil Jurisdiction of the 
High Court and made in C. S. No. 484 of 1918. 


G Krishnaswami Aiyar for appellant. 

V. V. Srinivasa Aiyangar and Md, Ibrahim Sahib for 
respondents.. 

The Court delivered the following 

Judgments :—The Officiating Chief Justice.—The facts of 
the case are so succinctly stated in the first paragraph of the 
judgment of the learned Trial Judge that I cannot do better than 
quote therefrom, 

“The plaintiffs are the trustees of a Hindu temple aiid 
the defendants are the worshippers at a neighbouring Muham- 
madan mosque. Between the two buildings there were 
formerly a land and some other buildings. The latter have been 
acquired by the ‘temple-trustees who desire to adapt and use 
these buildings, for religious purposes. The worshippers at 
the mosque who by the plaintiffs’ acquisition of the interven- 
_ing buildings, have been brought into proximity to the temple 
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Rubi Sah complained to the Police of the acts of the plaintiffs in 

Mahomed Connection with the new buildings acquired ‘by them. The 

ISRN Police took action under S. 144, Criminal Procedure Code. 
Orders were passed by the Magistrate and notifications were 

one. OE made by the Local Government under Sub-S. 5. These 
orders and notifications are set out in para, 22 of the 
plaint as constituting the plaintiff’s cause of action: together 
with certain further proceedings under, the Magistrate’s 
order,” 


The 1eliefs claimed by plaintiffs are — 





1. A declaration that they are entitled to use the plaint 
property in any way they like for purposes connected with the 
temple. 

2, A perpetual injunction restraining defendants - from 
interfering with them in so doing; 

3. A declaration that the orders of the Chief Presidency 
Magistrate and Government are ultra vires and illegal. 


‘The suit has been dismissed on the grounds (1) that 
plaintiffs have no cause of action and (2) that the validity of 
the orders of the Presidency Magistrate and Government can- 
not be enquired into ina suit to which only plaintiffs and 
defendant are parties. 


As far as the third prayer is concerned the dismissal of the 
suit is certainly justified. The orders in question were passed 
under S. 144, Criminal Procedure Code ; ; and if they were 
illegal ox ultra vires the proper way to question them was by a 
Criminal Revision Petition to the High Court, A perusal of 
them shows that they were passed in the interest of the public 
peace and without particular reference to the civil rights of ‘the 
parties to the dispute ; and even if it were possible to question 
their validity in a properly framed suit to which Government 
and its officers were parties, it is clearly impossible to do‘in 
the present array of parties. l 

But with all respect it seems to me that the dismissal of - 
the suit altogether is not justified. I do not think it can be 
said that plaintiffs have no cause of action : or that the exis- 
tence of the criminal orders justifies a refusal on the part of 
the court to enquire into the civil rights of the parties. 

It is not denied that the orders under S. 144 were passed 
on the representations of the defendants; and their effect is to 
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absolutely ndi in the way of the exercise by plaintiffs of the 
rights they claim. It isto my mind impossible to hold that 
defendants are not persons denying or interested to deny plain- 
tiff’s title to the right sought to be declared in their first plaint 
prayer : and the Full Bench decision in Felan Pakkiri Taragan 
v. Subbayan Samban |, seems to me authority for treating the 
orders referred to as a good cause of action, 

Mr. V. V. Srinivasa Iyengar for respondents has argued 
rather tentatively that there has been no denial by defendants 
of plaintiffs’ rights in spite of their representation to the Magis- 
trate that those rights should be interdicted. I do not think 
this position tenable. It is clear from Ex. W. a magisterial 
order, dated 25th May 1909, in the early stage of the dispute 
that the Muhammadans then proposed themselves to file a civil 
suit against the temple Dharmakarthas, obviously to restrain 
the latter from erecting a mantapam on the plaint site: and 
though this was never done, yet the fact that this intention was 
recorded and the passing of orders delayed for sometime to 
enable the suit to be filed, shows that the defendant’s party 
were actually denying plaintiffs’ right. In the present suit we 
have in paragraph 20 of the plaint an assertion of plaintiff’s 
right to use the property for any purpose connected with the 
temple. This right is specifically denied in paragraph 18 of the 
written statement : and on this denial issue + has been framed 
in the suit :—Have the plaintiffs acquired the right claimed in 
the plaint in respect of the use of the temple properties as 
against the defendants.? In these circumstances the view of 
the learned lrial Judge that ‘ Defendants do not in fact, deny 
the right of the plaintiffs to act in that manner if it is other- 
wise”, i.c., apart from the orders under S, 144, Criminal Proée- 
dure Code, “ lawful to do so” appears to be wrong, 

It seems clear that before they secured the orders under S. 
144, Criminal Procedure Code, in their favour, defendants did, 
in fact, deny plaintiffs’ right to use the property in the manner 
desired by them ; and that ay still do so even in the present 
suit, 

Lastly, it is argued that the grant of declaration is always 
discretionary and that in the present case in the face of the 
orders under S. 144 it would be waste paper. I do not agree 
with this. It is quite true that the orders under S. 144 will 
1, (1918) I. L. R. 42Mad, 271: 35 M. L. J. 79 (F. B.) 
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still remain in force unaffected by any declaratory decree in 
this suit. But such orders are always open to reconsideration 


by Government, and if ihe result of this suit should be lo esta~: 
blish plaintiffs’ right, it will be open to plaintiffs to’ go to” 


Government and ask that it should be reconsidered whether in 


view of this adjudication, the interest of the public tranquility: 
demand their permanent deprivation of the said right. I do not 


presume to say what answer would be given; but neither can I 
assume that the application would necessarily be infructuous. 


We have been referred to Madhab Chandra Guho v, 
Kamala Kant Chuckerbutty 1, as authority in defendants’ favour 
on this point. I have carefully considered the judgment in 
that case : and note that it proceeds very largely on the distinc- 
tion between the bridge which had been removed under the 
magisterial order and subsequently bridge which the plaintiff 
in that case might erect. That isa possible ground for distinc- 
tion : but in so far as the judgment is relied on as laying down 
a principle applicable to the present case, I must respectfully 
dissent from it. 


- I am therefore of opinion that the dismissal of-the suit 
should be set aside and that it should be remanded for- trial as 
regards prayers. (a) and (b) only. 


` The costs of this appeal should be provided for-in the 
decree to be passed. ` 


__ Odgers, J.—I agree. There has clearly been no decision 
on the rights of the parties in the orders issued by the Chief _ 
Presidency Magistrate and by the Government and there is 
equally no doubt that these rights Lave been put in issue in the 
suit under appeal. (Ct. plaint paragraph 20 and written state- 
ment para. 18) 


I ‘think the case decided by the Full Bench in Velar 


` Pakkiri Taragan v. Subbayan Samban? is cleat authority 


that the existence of the magisterial orders which, as here, the 
plaintiffs contend, constitute an infringement of their civil 
rights gives a cause of aclion, With regard to the case in 
Madab Chandra Guho v. Kamua Kant Chuckerbutty | which 
does not appear to have been considered by the Full Bench of 
this court in Velan Pakkici Taragan v. Subbayan Sambanu 2 I 





1, (1871) 6 Beng L. R. 643 2. (1918) I L. R 47 Mad. 281, 
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think this case may be distinguished from the present. Macper- 
son, J, seems to have decided the case on the ground that a 
mere. declaratory decree giving no consequential relief and 
from which in fact no relief could be obtained should. not be 
given and a suit for that purpose would not lie. Mookerjee 
J. was.of opinion that as the Magistrate’s order was passed with 
jurisdiction, it could not be questioned in a civil suit and the 
latter should have’ been dismissed. With this latter I agree 
and it may well be that a.declaration which is discretionary 
should not be made whereas in the Bengal case it would be 
useless, In the.case before us, however, I am. not clear that a 
declaration would be useless especially as it is coupled with a 
prayer for consequential relief (i. e.) an injunction. This is 
sufficient to distinguish that case from the present. 


| therefore think the learned Trial Judge was wrong in 
dismissing plaintiffs’ suit and it must be restored and go back 
on prayers (a) and (b) only. 


C. A.S. Appeal allowed and case remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: :—SIR WILLIAM AYLING, G@FFICIATING CHIEF 
JUSTICE AND MR. JUSTICE ODGERS. 


Pitta Balaramanaidu and others...” Appellants in Appeal No, 107 
of 1919 and Respondents 1 to 
>, in A. S. No, 106 of 1919, 
on the file of the District 
Court of Vizagapatam, Peti- 
tioners in E. A. No. 450 of 
. 1919 in O.S. No. 743 of 1914 
on the file of the Court of the 
District Munsif, Parvatipur, 

v. > ; , 
Pitta Sangannaidu and others... Respondents in A.S. No, 107 
` ; of 1919 and Appellants 1 to 
3, and 4th Respondent and 
4th Appellant in A, S. No, 
106 of 1919 on the file of 
the District Court, Vizaga 

` patam etc. 

Couri Fees Act—Schedule 1, art I—Subsequent mesne brofils—Final decree 
under O. 20, R., 12 (2) C. P.C. in respect of—Appeal against Court fee. 

An appeal against a final decree under O. 20, R. 12 (2) C. P, C. in respect of ' 
subsequent mesne profits is chargeable under ‘Article I of Schedule I of the Court 
Fees Act with an adivalorem court fee calculated on the amount of mesne profits 
in dispute. 

Case stated under S. 5 of the Court Fees Act by the Dis- 
trict Judge of Vizagapatam in A. S. Nos. 106and 107 of 1939, 
on his file (E. A. No, 550 of 1919 in O. S. No 743 of 1914 on 
the file of the Court of the District Munsif, Parvatipur)- for 
the decision of the High Court of the question, namely :— 

“Whether an appeal from a final decree passed under . 
O. 20, R. 12 (2) of the Civil Procedure Code of 1908 Act 
V of 1908 in respect of subsequent mesne profits is not charge- 
able with advalorem court fee under’ Schedule 1 Article 1 of 
the Court Fees Act?” 

C. Madhavan Nair (Government Pleader) for the Govern- 
ment, l 

The Court delivered the following 





*R. C. No, 7 of 1920. 15:h November, 1921, 
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Judgment :—These Appeals must be treated as appeals 
against a final decree under O. 20, R, 12 (2) of the Code 
of Civil Procedure and an advalorem Court Fee must be 
charged under Article 1 of Schedule 1 of the Court Fees Act, 
calculated on the amount of mesne profits in dispute. 

A. S5. V. a, 


— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE AYLING AND MR. JUSTICE VEN 
KATASUBBA RAO. 


S, R. M. S. T, R. M. Ramaswami ... Appellant *  (Res- 
Chettiar through his authorised pondent.) 
agent Kuppan Ayyangar 


v. 


T. S. Ramaswami Aiyangar, Official ... Respondents (Official 
Receiver, Madura and another Receiver and Peti- 
' tioner.) 

Provincial Insolvency Act V of 1920—Ss.4 $, and 56—Insolvency Court— 
Jurisdiction—Purchaser of insolvents’ property from Official Receiver —Right to 
apply for order for delivery of possession of purchased property—Resistance by 
third party—Old and New Acts compared. i 

Under Ss. 4, 5 and 56 of the Provincial Insolvency Act V of 1920 a purchaser 
from the Official Receiver has the rigbt to apply to tbe Insolvency Court for an 
order for delivery of possession of the property purchased by him as against a 
third party who resists him in obtaining possession. : 

Clause (3) of S. 56 of the Act is not limited to the case of an application b 
the Receivers ` 

` Difference between the powers of tbe Court under the old Act III of 1907 and 

- under the new Act pointed out. " £ : 
Appeal against the order of the District Court of Madura, 
dated 23rd April 1920, in M. P: No. 178 of 1920 in: Insolvency 


Petition No. 3 of 1917. i 

T, M, Krishnaswamy Aiyar and M. Subharaya Aiyar for 
appellant, l 

K, V, Krishnaswami Aiyar and C, A, Seshagiri Sastri for 


respondent. 
The Court delivered the following ; 
Judgment :—This appeal in effect raises the question whe- 
-ther a purchaser from the Official Receiver, of a property of the 
insolvent whom the receiver represents, can obtain an order 


* A, A, O. Nor 295 of 1920 7th December 1921. 
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from the Insolvency Court for delivery of -possession of the 
property, where his application is resisted by a third party. 

This appeal has been argued before.us on the footing that 
the rights of the parties aré governed by. the provisions of the 
Provincial Insolvency Act, Act V of 1920, Itis necessary. tó 
examine carefully the terms of Ss. 4,5 and 56 of this Act. 
By S. 56 (3) it is provided that “where the Court appoints a 
receiver, it may remove the person, in whose possession or 
custody any such property as aforesaid is, from the possession 
or custody thereof. ; 

“ Provided that nothing in this section shall be deemed 
to authorize the Court.to remove from the possession or. cus- 
tody of property any person whom the insolvent has not a 


‘present right so to remove. 


This section clearly applies to the case ofa a receiver ap- 


plying for the removal of an obstructor from the possession of 


the property claimed to be the property of the insolvent, It is 
also clear that, for the purpose of determining the right of the 
receiver as ‘against the obstructor, to the possession of the pro- 
perty, the Court can hold.an enquiry under this section. 


There is no section in the old Provincial Insolvency Act, 
Act III of 1907, corresponding to S. 4 of the present . Act. 
There were conflicting decisions in regard-to the power of the 
Court to deal with the claim of third parties against the insol- 
vent and it was to set at rest the doubt that existed, upon the 
subject that S. 4 was introduced into the’ present Act, It will 
be seen that very wide powers are given to the Court under 
S. 4: the Court may decide any question which ‘it may deem 
it expedient or necessary to decide for the purpose of doing 
complete justice or making. complete :distribution of property, 
Sub-S. (2) refers, in terms, to the claims between. the. debtor 
and the.debtor’s estate on the one hand and all. claims against 
him or it on the other hand. It is also to be noted that a dis- 
cretion is given to the Court to decide the question inthe: In- 
solvency proceedings and that it is not binding upon the in- 
solvency Court to decide under this section. every claim which’ 
is brought up before it. . IYA 

- Passing' to S. 5, it makes provision Ia ali for effect 


being given to the. orders and decrees passed. by. the Insol- 


vency Court; Under these sections does the -purchaser from 


mn 
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the Official Receiver have the right to apply to the Court for 
being put in possession of the property purchased by him ? 
‘The ‘District Judge disallowed-the applications on the ground 
that: the Court cannot issue a delivery warrant on the. applica- 
tion ofastranger to the proceedings. Clause (3) of S..56 is not 
limited to the case of an application by the Receiver and'the 
terms “of the clause are general. Why should we restrict the 
operation of this clause to applications by the Receiver himself ? 
The learned vakil for the respondent asks us, virtually, to 
introduce into the section the words “on the application of the 
Receiver”. In our opinion, there is -no justification for refus- 
sing to give to the words of clause (3) of S.-56 their 
natural meaning and for restricting the-scope of the clause. 

It has also been contended before us forthe respondent 
that the Insolvency. Court is not vested with powers to execute 
its - orders. except tothe limited extent of being enabled to 
execute orders in favour of the Receivers appointed under the 
Act; If it is conceded that there is an -executing machinery 
that is available'to the Receiver, we fail to see on what-princi- 
ple this machinery cannot be availec of by a purchasér from 
the Receiver. The execution of any order made by the Court 
under S. 56 or S. 4 will be regulated by the terms 
of S. 5. -For instance, if an order for a warrant of possession 
is made in favour of the Receiver or of a purchaser from him, 
the method of executing the warrant under S. 5 will be the 
same as that prescribed for the execution of a warrant issued 
by the Court in the exercise of Original Civil Jurisdiction. The 
Legislature having invested the Insolvency Courts with 

extensive powers under S. 4, it would: be, in our opinion, 
anomalous to hold that the Courts are’ powerless to give effect 
to ‘their judgments or orders. The terms of Ss. 4, 5 
and:56 do not suggest that any such limitation is intended: We 
-are therefore, unable to accept the contention’ of the learned 
vakil for the respondent that the auction-purchaser cannot, 
under the provisions of the Insolvency Act of 192°, apply to 
the Insolvency Court for a warrant of possession. 

Several cases were relied on by the respondent. The first 
‘case cited by him is Narasimhayya v. Veeraraghavalu 1. Certain 
property alleged to belong to an insolvent was sold ‘by the 
vate 1. (1917) L L. R, 41 Mad. 440. 
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Receiver and the purchaser while attempting, to take posses- 
sion was obstructed by the appellants who claimed to be in 
possession asowners. The District Judge purporting to act 
under S., 47 of Act III.of 1907 ordered the possession to be 
given to the purchaser, The High Court held that the District 
Judge had no jurisdiction to pass such an order, Abdur Rahim 
J.at page 441, says : “it would be going much tob farto say 
that a judge in insolvency in the mufassil has powers by a 
summary proceeding to decide questions of title with respect 
to property claimed by third persons.” The Courts have now 
power to decide questions of title under S. 4 of Act V of 1920, 
and the reasoning given. in this judgment would not, therefore, 
apply to an application made under the present Act. The 
judgment | proceeds upon. the ground .that S. 47 of. Act 
III of 1907 which corresponded to section 5 of the present 
Act did not apply because there was no decree and a sale by 
the Receiver was not a sale in execution of a decree. We are 
of the opinion that the Court has the power not only to make 
an order “in favour of the purchaser but also to give full 
effect to it. We fail to see that there is anything in the terms 
of S. 47 which fettered the power of the Court because the 
sale happened to bea sale made by a Receiver and not a sale 
made in pursuance of a decree, However, it is sufficient to say 
that this is a decision under the old Act and that. it is dis-. 
tinguishable on that ground, especially in view of the enlarged 
powers pussessed by the Court under the present Act., 


We have no doubt that the Insolvency Court under Act V 
of 1920 has ample power to deal with questions arising between. 
the estate of an insolvent and a third party, S,4 is modelled 
on S, 7 of the Presidency Towns Insolvency Act, Act III 
of 1909. Under this corresponding provision of the Presidency 
Towns Insolvency Act, it has been held that the Court 
is vested with jurisdiction to deal with questions 
arising between the Official Assignee and third 
parties. This point was expressly decided in The Official 
Assignee of Madras v. Vedavalli Ammal |, Bakewell J sitting in 
the Insolvency Court held that, although’ under the old Act, 
11-12 Victoria Ch. 21, the Insolvency Court hada discretion. 
to exercise jurisdiction over third parties, the Act III of. 1909 





FR 
1. (1916) 4 L. W. 425. . 
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effected a change in the law, and that the jurisdiction was 
curtailed. “This view was not accepted by the Appellate 


Court. The provisions of S, 4 of the present Provincial Insol- 


vency Act are if anything, wider than the terms of S, 7 of 
the Presidency Towns Insolvency Act, II of 1909, We have, 
therefore no hesitation in holdihg that the Insoivency Court 
has plenary powers to deal with the claims of third parties 
under the provisions of the present Provincial Insolvency Act. 


The next case cited to us, is Maddipoti Perammav. 
Gandrapu Krishnayya, 1 Bakewell, J. took the view that, under 
S. 18 (3) of Act III of 1907, the Court had power to remove a 
person in possession of property of the insolvent from posses- 
sion, but that the power was not intended to provide for the 
determination of questions of title as between the insolvent and 
third parties. Krishnan, J. took the opposite view on this matter. 
But they agreed in holding that an order passed by the Dis- 
trict Judge, on the application by a purchaser of the ‘insolvent’s 
property from the Official Receiver, directing the third party 
claiming title, to deliver possession of the property to the 
purchaser, was without jurisdiction. The observations we made 
in regard to Narasimhaya v. Veeraraghavelu * apply to this case 
also and we are prepared to hold that this case being a deci- 
sion under the Old Act, does not stand in our way of deciding 
in favour of the rights contended for on behalf of the purchaser 
from the Receiver. i 


We.have been referred to Official Receiver, Tinnevelly v. 
Sankaralinga Mudaliar 3 which is also a case decided under 
the Old Act III of 1907. The observations of Seshagiri Iyer, 
J. at page 532 that “S 4 of the present Act should not be 
regarded as if for the first time a new power had been con- 
ferred ” are obiter, and it is unnecessary to discuss this point. 

We may observe that in the present case an application 
was also made by the Official Receiver to the District Court 
asking for-possession of the property. He applied that the 
auction purchaser might be put in possession of the property 
on his behalf, The learned District Judge was of the opinion 
that, under S. 18 (3) of the old Act the Official Receiver 
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having ceased to be the owner could not apply. It is unneces- 
sary to decide the question whether, aftere parting with his 
interest, the Official Receiver can apply, because, as stated 
above, we are of opinion that the application on behalf of the 
auction purchaser would lie to the Insolvency Court and that 
the District Judge was in error in refusing to entertain the 
application, l 

We would also like to refer to Minatoonessa Bibee v. Kha- 
toonnessa Bibee 1 where it was held by Sale, J. that “ a purchaser 
at a Receiver’s sale had a right to obtain the assistance of the 
Court in obtaining possession.” No doubt, the Receiver refer- 
red to here was a Receiver appointed ina suit. At page 482 
reference is made to an: order made by the Calcutta High 
Court in an Administration Suit in which the receiver appoint- 
ed in the suit was directed to sell and upon the application 
of the purchaser an order was made directing possession to 
be given to the-purchaser. In the judgment are given several 
instances of similar orders made by the Calcutta High Court in 
the exercise of its Original Civil Jurisdiction. We think that 
there is no distinction in. principle in this respect between a 
purchaser from a Receiver appointed ina suit and a purchaser 
from a Receiver appointed in regard to an 
property. 

The District Judge in the present case, On account of the . 
view he took of his powers, refused to deal with the merits of 
the claim of the obstructor who is the son of the insolvent and 
who put forward certain contentions, We set aside the order of 


insolvent’s 


‘the District Judge and remand the application to be disposed of 


by him according to law in the light of the obervatio 
tained in this judgment. 


Costs of this appeal will abide the result, 


ns con- 


A. S. V. Order set aside and application remanded. 








1. (1894) I. L, R. 21 Cal 479. 
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'IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
"X PRESENT :—Sir WILLIAM AYLING, OFFICIATING CHIEF 
JUSTICE AND MR, JUSTICE ODGERS. 
T: V. Chakrapani Aryangar ... Appellant™ (1st Respondent). 
v. 

The Government of idia repre- 

_ sented by the Collector `of ; 

_ Tanjore «Respondent. ( Petitioner.) 


C. P. Code.—O 33 Rr. 10 and 11—A pplicability—Suit in forma pauperis— Chakrapani 
`u Success ” of plaintif[—Meaning—O. 21 R. 19—Casein which plaintiff preclu- Aiyangar, 
- did from taking out execution but liable to have execution taken out against m 


The Govern- 
him by defendant under—E ffect. A : a : Gee 


Ina su't én forma pauperis for articles of the value of nearly Rs. 3,000, India 
pltintiff got a decree for Rs. 88, odd from defendant, but was ordered to pay 
defendant Rs. 191 for his costs. Held, that the ,Plaintaiff could not be held to 


have “ succeeded ” iu the suit so as to attract ‘the provisions of O. 33, R. 10C. 
P. Code. 


A case in which a plaintiff is by reason of O. 21, R. 19 precluded from 

` taking out exècution in his owu favour but liable to have execution taken ont 
against hin by the defendant must fall under R, 11 of 0. 33 rather than 

_under R. 10, i 


Appeal against the order of the Court of the Subordinate 
. Juge of Kumbakonam dated the 17th September 1920 in 
-C. M. A. No, 19 of 1920 preferred against the order of the 
Court of the District Munsif of Kumbakonam in Execution 
Petition No. 309 of 1920 in O. S, No. 89 of 1917. 

T, Narasimha Aiyangar for the appellant, 

The Government aad (C. Madhavan Nair) for’ the res- 
pondent. 

. The court delivered the following 

Judgments :—The Officiating Chief Justice :—The facts of Ayling 
this case have been very clearly set out in the order of the Oflis. © T. 
Lower Appellate Court and need not be re-capitulated. The 
Subordinate Judge has allowed Government a first charge 
‘under O. 33, R. 10 of the Code of Civil Procedure of the sum 
of Rs, 88-15-0 to which the plaintiff was entitled under the 
decree in O. S. No. 89 of 1917. 

But under the same decree plaintiff was liable to pay de- 
fendants Rs. 191-0-0 for the latter’s costs, and as a matter of 
fact, before Government applied for execution first defendant 
had taken'out execution for the balance in his favour after 

—- giving plaintiff credit for the sum of Rs. 88-15-0. Under O. 21, 

Z A. A. A. O. No. 6 of 1921, Fst September, 1921, 
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R. 19, Code of Civil Procedure, plaintiff was indeed precluded 
from taking out execution for the amount decreed in his favour, 
In these circumstances I do not think plaintiff can be held 
to have ‘ succeeded ’ in the suit so as to attach the provisions 
of O. 33, R. 10. This Rule and Rule 11, which deals with cases 
in which the pauper plaintiff fails, must between them be made 
to cover cases of partial success and cases of partial failure, and, 
it seems to me that a case in which a plaintiff is by reason of 
O. 21, R. 19 precluded from taking out execution in his own 
favour but liable to have execution taken out against him” but 
the defendant must fall under R. 11 rather than under R. 10. 
I find nothing in Janki v. The Collector of Allahabad 1 contrary 
to this view. 
. The object of R. 10 is clearly to facilitate the recovery by 
Government of the Court-fee where a pauper plaintiff has re- 
alised something from his litigation ; not to penalise, a defend- 


-ant for his adversary’s pauperism by making him pay an undue 


proportion of the Court-fee. 
I would set aside the decree of the Subordinate Judge and 


disthiss the petition with_costs throughout, 


Odgers, J :—In this case I do not think the pauper epaia 
has “ succeeded ” within the meaning of O. 33 R. 10, Code of 
Civil Procedure. He got a decree for Rs. 88 and odd from defen- 
dant but the latter had a right to set off against this amount a 


.sum of Rs, 191 awarded him for costs of the suit; The 


original claim of the plaintiff was for articles of the value of 
nearly Rs, 3,000. The Court-fee came to Rs. 170 .and: the 
Munsif has apportioned this-i. e., has ordered defendant'to pay 
Rs, 6-12-0 only as’ plaintiffs proportion of the Court-fee pay- 


‘able on Rs. 88. The Government now claims a first charge-on 


the whole of the Rs, 88. It is clear that the plaintiff never hada 
decree capable of execution in his favour (O, 21, R, 19 of the 


‘Code’ of Civil Procedure.) As Sir T. Muthuswamy Iyer, J. said 
‘in Lakshmikantam v, Lakshmidevamma 2, (unreported) quoted 


in‘Collector of Vizagapatam v, Abdul Kharim Saheb è the word 
“ succeeds ” and “fails ” in the suit “ refer to ultimate deci- 


‘sion or the result of the suit.” I do not think the result of-the 


suit here can be set to be in plaintiff's favour, The learned 
Government Pleader says that costs ought not to be included 


` 1. (1887) L. L. R. 9 All., 64. 2. Reierred Case. No. 12 of 1893, 
3. (1893) I. L. R, 21 Mad. 113. . 
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in considering what the-subject matter of the suit is. I take- it 
the word ‘subject matter’ is a neutral term employed because 
it is applicable either to immovables or movables or to an 
interest in either. As laid down above success means the re-. 
- sult of the suit, i, €;, the net gain to the plaintiff on the decree. 
Here there is none. 


From the,cases quoted it is evidently the practice to ap- 
portion the court-fee recoverable in cases of partial success 
and failure for which no provision is made by the rules. 
O,33 Rr. 10 and 1L only refer to success or failure, 
This has, as stated, been followed by the Munsif and [, think 
he was right. Asto Janki v. The Collector of Allahabad ! it 
was found in the circumstances of that case that no question 
of set-off or other modification of the subject matter of the 
suit had arisen. The learned Government Pleader also argued 
that the Government’s charge would intervene before the right 
of set-off arose as between the parties. No authority was 
quoted andI gravely doubt if Government has anything more 
than the right to be reckoned as the first creditor of'a success- 
ful pauper plaintiff. 


For these reasons I think the Civil Miscellaneous Second 
Appeal succeeds, and the petition must be dismissed with 
costs. . 


A, S. V, SS Appeal allowed. 
PRIVY COUNCIL. 


PRESENT :—VISCOUNT HALDANE, LORD ATKINSON AND 
LORD PHILLIMORE, 


On appeal from the Chief Court of Lower Burma.) 
Ma Yait es Appellant * 
J: ; 
.Maung Chit Maung. re Respondent 
` Succession Act (X of 1865) S 331—Burma Laws Act (XII of 1898) S. 13— 


Hindus—Community derived fromintermarriages between Hindus and Burmes e 
—Kalais of Burma—Law applicable. s l 

If a' Hinda migrates to Burma and marries a Burmese woman, that in itself 
may not necessarily deprive him of his Hindu status in the eye of the law. But 
if he has descendants who have been born and bave always lived in Burma, and 
who have intermarried with its people, then, even though they may form a com 
munity of their own which inherits many traces of Hindu usage, if the usages and 
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religion are of a character widely divergent from Hinduism, the community cannot 
be regarded as Hindu . ji 

"In the case of an individual born a Hindu, mere deviation from orthodoxy not 
amounting to a clear renunication of his religion does not deprive him of his status 
as a Hindu In the case of a community derived from Hindus,: the test: is 
whether there has been a community of -the Hindu character. Ifa sect, though , 
originally of Hindu origin. has lived for a long time ata distance from Hindu 
centres, where the surroundings are Burman and Buddhist and the mode of life is 
different from that of the Hindu communities in India proper, popularly known as 
such, it is easier to determine it as being outsid: Hindu sm than itis in the -case 
of an isolated individual who has merely lapsed into unorthodox practices. Few 
influences can be more potent in producing new communitics of this separate kind 
than the combined operation of migration, intermarriage and new occupations: 
When these influences have Operated fora sufficiently long time a d'fferent 
community, with its peculiar religion and usages may well result and may be 
outside Hinduism in the proper meaning of the word. 


The people in Burma known as Kalais, descendants from Hindus who married 
Burmese women, are not Hindus within S. 13 of the Burma Laws Act or S. 331 
of the Succession Act, 1865. Cénsequently succession to the estate of a deceased 


Kalai is governed by the provisions of the Succession Act and not by the Hindn or 
Buddhist law. i 


Bhagwan Kuar v. Jogendra Chandra Bose. (1903) I. L. R. 31 Cai, 11:30 I. A 
249; Muthuswami M #daliar v. Wisiluman (1999; I L.R. 33 Mal 312 Referred to. 


Consolidated Appeals (Nos. 146 and 147 of 1919) from 
judgments and decrees of thé Chief Court of Lower Burma 
(September 7. 1916; August 20, 1917 ; November, 7, 1917). 
modifying decrees of that Court in its original civil jurisdiction, 

Degruyther K. C., Dunne K. C. and T. B. W. Ramsay for 
appellant. . l : l 

= Upjohn K. C. and Draper for the respondents. 


The judgment of their Lordships was delivered (tst, Augt. 
1921.) by : 


Viscount Haldane——These are consolidated appeals from 
the judgments of the Chief Court of Lower Burma, which vari- 
ed judgments of that Court on its original side. The real ques- 
tion to be determined is-whether one Maung Ohn Ghine, who 
died on June 10, 1911, and who was an opulent and prominent’ 
merchant in Rangoon, was a Hindu within the meaning of S. 
13 of the Burma Laws Act, 1898. If he was, it is not in contro- 
versy that Hindu law so governed the succession to his estates, 
that a voluntary settlement made by him of May 5, 1908, could 
not ‘be fully operative. S. 13 of the Act-referred to is in these 
terms: “(1) Where in any suit or other proceeding in Burma it 
is necessary for the: Court to decide any question regarding 
‘succession; inheritance, marriage or caste, or any religious 
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usage.or institution, (a) the Buddhist Law in cases where. the P. C. 
parties are Budylhists, (b) the Muhammadan Law in cases Ma Yait 
where::the parties are Muhammadans, and (c) the Hindu Gace CR 
law in cases where the parties are Hindus, shall form the rule Maung. ” 





of. decision except in so far as such Law has by enactment been yy count 
altered or abolished or is opposed to any custom having the Haldane. 
force_of law. (2) Subject to the provisions of sub. S. 1 and of any, ' 
other. enactment for the time beingin force, all questions aris- 
ing in ‘civil cases instituted in the Courts of Rangoon shali be 
dealt with and determined according to the law for the time 
being administered by the High Court of Judicature at Fort 
William -in Bengal, in the exercise of its ordinary original civil 
jurisdiction. (3) In cases not provided for by sub-S. 1 or sub-S, ” 
2 or by any other enactment for the time being in force, the 
decision -shall be according to justice, equity and good con- 
science,” i . D y 
The consolidated appeals arise out of two suits. In one. 
of these a declaration was sought that the settlement referred 
to was wholly inoperatve, and alternatively for a declaration 
that the dispositions in favour of persons unborn at the date of 
“the settlement were void. The other suit was for administra- 
tion of the estate under the direction of the Court. The judge. 
of first instance held that Maung Ohn Ghine was not a ‘Hindu, 
ot a Buddhist within the meaning of the Act, and it was not, 
suggested that he wasa Muhammadan. He therefore held that 
the law which applied was that provided by the Indian Succes- 
sion Act, 186 , according to which, excepting in the case of 
succession to some one belonging to one of these three classes, 
there are laid down- provisions equivalent, to rules of 
justice, equity and good conscience, which permitted the 
Validity of the settlement of May, 5, 1908. Under this Maung, 
, Obn Ghine conveyed property reserving his life interestlin it, ; 
to-trustees for his wite and Children and their issue, some of. 
whom might be unborn, as in the deed provided. If the learn- 
ed judge was right in thinking that the settlor did not come 
within any one of the three specified classes, it is not disputed 
that this'further conclusion was correct. ea net te of 
"a Phe answer to the question raised. in these, appeals. 
therefore turns on the question of the status of Maung Ohn, 
Ghine. If he was not a Hindu.w'thin-the meaning of, the two 
Acts,cited, in each of which the term Hindu is used inthe same «a 
R 26 
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sense, this decision of the learned judge was right, But the 
Chief Court on appeal held-him to be a Hindu? 

“In order fo decide which of the views of his status was 
right, it is necessary to turn to the story of Maung Ohn Ghine’s 
life. He was a merchant in Rangoon who died during a visit to 
England. Among other positions he held that of a municipal 
commissioner and magistrate in Rangoon, It is clear that he 
was a Kalai, which means that he was the descendant of a 
Hindu who had married a Burmese woman. His parents also 
were Kalais, and he himself married a Kalai, His paternal 
grandfather was apparently a Hindu who had migrated from 
Madras to Burma and had married a’ Burmese. His son was 


. therefore a Kalai, and the latter married a Kalai. Maung Ohn 


Ghine was therefore a Kalai and he lived in Burma all his life, 
excepting when absent on short visits, Twomey, J., when deli- 
vering his judgment in the Court of Appeal, gave a description 
of Maung Ohn Ghine’s career which is instructive. “In mat- 
ters of daily life, apart from his religion, Ohn Ghine 
was hardly distinguishable from the Burmese community in 
general, and it appears that it was as a prominent member of 
the Burmese community that he was sent to England at the 
time of King Edward’s Coronation. Great stress has been laid 
on the leading part taken by Ohn Ghine in supporting various 
important Buddhist interests, In 1900 he wrote to the Gover- 
nor of Madras urging that certain Buddhist relics lying in the 
Madras museum should be made over to him to be placed ina 
shrine which he was preparing at Rangoon, and he referred in 
this letter to his Buddhist ‘co-religionists. In a letter dated 
February, 18, 1901, to the Colonial Secretary, Ceylon, he 
joined with several others in advocating the cause of the Bur- 
mese-Buddhist pilgrims to the Buddhist temple of -the sacred 
tooth relic at Kandy, and the writers of this letter describe 
themselves as ‘ burmese pilgrims now on a visit to Ceylon,’ 
As one of the community of the Buddha Gaya Missionary 
Society he also championed the cause of the Burmese-Budd- 
hists against the mahant of a Hindu Temple at Gaya with re- 
ference to a certain zayat erected there by King Mindon for 
the use of the Burmese pilgrims. He was one of the residents 
of Rangoon who presented an address on behalf of the Bud 
dhist community to the Viceroy, Lord Curzon, on his visit to 


Rangoon in 1901.”, ` z 


Uj 
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- + The learned judge goes on to make some observations:on- 
this evidence. “As first sight these.incidents’in his career appear 
to support the contention that Ohn Ghine was as much a Bud- 
dhist as a Hindu. To understand their real meaning it is neces- 
sary to look at Ohn Ghine’s career and aspirations as a whole. 
He was a man of ambition who had amassed a considerable 
fortune by his business capacity and industry, Sprung from 
an obscure class, he had little prospect of taking a leading 
place so lung as he was identified merely with the Kalais- 
Caste prejudices kept Indian Hindus aloofefrom him and would, 
prevent him from any kind of leadership among the Hindus 
generally. But by throwing in his lot with the tolerant Bur- 
mese, who formed the bulk of the population of the province, 
he could hope to attain some, ‘distinction. He was as. much. 
Burmese as Indian by blood, and in dress, language and man- 
ner of life he was moré Burmese than Indian. He admired the 
Buddhist doctrines and found much that was attractive in Bud- 
- dhist religious practices. Material interests chimed with his 
inclinations, and Ohn Ghine stood forth as a representative of 
the Burmese. He received more than one mark of distinction 
from Government, and probably hoped for more. In these cir- 
cumstances no special significance can be attached to his 
posing as a member of the Burmese-Buddhist community, by 
associating with which he had achieved most of his success in 
life. His readiness to figure as a co-religionist of Buddhist in 
1901 may.be compared with his attitude of conservative` 
Hinduism in Ma Nu’s case five years !later: On each occasion 
there was exaggeration with a purpose, and neither incident 
affords a safe guide to Ohn Ghine’s actual religious status. The 
evidence shows that he never renounced or repudiated his 
membership of the Kale community, and in spite of his libera- 
lity'to Buddhist monks and his liking for Buddhist prayers and 
practices, he drew the line at having his sons “ shinbyued” (that 
is, initiated as Buddhist novices), He continued his Hindu 
worship at the Kale temple, and when he died it did not occur 
to his family to‘have his obsequies conducted according to any 
rites except those of the Hindus, and- his’ ashes were sent to 
Benares. The marriage of his son, Chit-Maung, with a Bur- 
mese girl, according to. Burmese custom ‘in 1910, was no doubt 
. aserious lapse from rectitude for a Hindu; but this incident- 
can pnly be regarded as an example.of the-general laxity of the 
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marriage-customs of the Kale community as. compared with 
those of the recognised Hindu castes.” . a 
This description of Ohn Ghine's life their Lordships have 
but little occasion to question, excepting in .the conclusions., 
which the learned judge draws about the religious status of the 
dead man, Before, however, proceeding to this it is desirable 
to supplement the narrative on certain points.. The,.case,of Ma, 
Nu. in 1906, to which reference is made by Twomey, J., was. 
one in which Ohn Ghine was prosecuting a Burman for abduc- 
ting his daughter, and the question was whether she was ab-. 
ducted or had merely eloped.’ Ohn Ghine, who objected. to 
any suggestion ofimarriage, swore that he himself was a. 
Hindu, in which case no marriage could properly have taken 
place. Hehad obviously a special motive for taking this course, 
and the incident comes to very little. As against it may 
be set the fact that he sent his sons to a Buddhist Kyaung 
for instruction in the Buddhist faith, , and that to one 
of his sons was in England he despatched a card of ad- 
monition enjoining him to “daily think “of the Budha.” 
This was in August, 1907, Asfor „the sending of Ohn 
Ghine’s ashes to-Benares, this seems to have been permitted 
by his widow in consequence of some suggestion made to her,. 
When Ohn-Ghine’s daughter, Ma Mya, died in 1910, he appears 
not to have himself sent her ashes to the Ganges, They were, 
only sent there after his death along with his own. No doubt 
Ohn Ghine’s body was cremated when it was brought to Ran- 
goon from England,- But the cremation -took place in a com-. 
pound which was not an exclusively Hindu cemetry, and, 
although Hindu rites were observed, Buddhist | priests or 
“Pongyis” were standing round the body and received offerings, . 
while the burning was carried out by.Burmans, It is true that 
Ohn-Ghine had supported the Hindu temple in Phayre Street, 
Rangoon,.and was trustee of it, But this temple was . built ; by > 
subscriptions from Kalais who frequented it, and does --not- 
appear to have been one where strict Hinduism was observed.: 
Moreover, he also supported and went to Buddhist pagodas and.- 
worshipped there regularly, observing ths Buddhist, lents, and, 
making gifts to the priests, , : got! 
Their Lordships: have examined. the evidence relative to- 
Ohi Ghine’s religious life, and the conclusion to which they” 
have come is that-Robinson, J.; the learned judge, who tried this 
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case; was right in thinking that Ohn Ghine observed to a cer- - 


tain extent the ritės and ceremonies of the Hindu religion, but 
that he also observed and followed the Buddhist religion to a 
great extent and was far from ‘being an orthodox Hindu, That 
this should have been so appears to them to have been far from 
unnatural, considering the nature of the Kalai community, of 
_ which he was a member. They-think that the real question in 
the appeal is whether the Kalais as a community are Hindus 
within the meaning of the expression as usedin the Burma 
Laws Act of 1893, It is not necessary for their Lordships to 
express any opinion upon the construction which Ormond, J. 
put upon the judgment of the Judicial Committee in Abraham 
v, Abraham 1. Whatever might be the conclusion on that matter 
would not dispose of the present controversy. If Ohn Ghine 
had been born a Hindu, mere deviation from orthodoxy would 
not have been sufficient to deprive him of Hindu status, “He 
might have continued to possess it had he become a member of 
the Brahmo Samaj, as was decided by this Board in Bhagwan 
‘Kuar v. Jogendra Chandra Bose *, and he would not have the 
less possessed the status if he had been, say, a Sikh or a Jain, 
or probably if he had even at times worshipped with Buddhists. 
But Ohn Ghine was not born a Hindu unless the Kalai com- 
munity generally is Hindu, and this raises a question of much 


more difficulty than that which arises in the case ofa single. 


individual to whom considerable latitude of action is extended 
before he is deemed to have deprived himself of the religion 
which gave him his law by anything that does not amount to 
clear renunciation of that religion, In the instance of a com. 
munity the question must always be whether there has been 
continuity of character. No doubt there may develop gradually 
amtong a set of people who live and worship together, variations 
from the regular practices of those who are Hindus which, 
though considerable, ought not to be taken to be such as have 
destroyed continuity of relationship. S 
, In the valuable judgment delivered in 1909 by Sankatan 
Nair, J. in Muthusami Mudaliar Vv. Masilamani 3, that learned- 
judge considers the criteria according to which new castes which 
have been evolved among the descendants of Hindus are to be 
considered as having retained the Hindu religion. He points 


~ "A. (1863) 9-Moo. I. A. 199. 2... .2...(1903) LR. 301. A. 249. 
te '3.' (1909) I. L. R, 33 M. 342: 20 M, L. J. 49, 
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out that the formation of new castes is a process which is con- 
stantly taking place. Usage had modified old principles and it 
governs in the sects which have adopted such usage. Contact 
with other religions may well have evolved sects which have 
discorded many characteristics of orthodox Hinduism, and have 
adopted ideas and rites which are popularly supposed to belong 
to other systems, Continuity may not in such cases have been 
degtroyed ; but there isa limit to such process, Continuity may 
be so broken that the new sect is outside the original pale. 
The Hindu law which the Courts administer rests on the Shas- 
tras, which claim divine sanction and are followed by Brah- 
mins generally, There may have been introduced usages 
which constitute a departure fromthe principles of the Shas- 
tras so great that the community which has adopted them must 
be taken to .have lost the character: of being one in which 
Hindu religion governs. In the case of a sect at a distance from 
Hindu centres, where the surroundings are Burman and Bud- 
dhist and the’ mode of life is different from that of the Hindu 
communities in India proper, popularly known as such, it is 
easier to determine‘it as being outside Hinduism than it is in 
the case of an isolated individual who has merely lapsed into 
unorthodox practices, It is obvious that few influences can be 
more potent in producing new communities of this separate kind 
than the combined operation of migration intermarriage and new 
occupations. When these influences have operated for suffi; 
ciently long a different community, with its peculiar religion 
and usages, may well result and be so outside Hinduism in the 
proper meaning of the word. To the members of such a 
community the expression Hindu in the Indian Succession Act 
and thé Burma Laws Act would not be applicable.. 


Of the mode in which this principle is applied, the judg- 
ment of this Committee, delive; ed in 1903 by Sir Arthur 
in Wilson Bhagwan Kuar v, Jogendra Chandra Bose ! is a good 
illustration, There it was explained how Sikhs ‘and 
Jains can properly be treated as Hindus, and how even 
entry intu, membership of the Brahmo Samaj does not 
necessarily destroy continuity ‘with a religion which is 
sO elastic in its scope as is Hinduism, It is plain that 
the application of any merely abstract principle may be 








1, (1903) I. L. R. 30 1. A, 249, ` 
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insufficient to solve the problem in còoncreté cases. A method 
which takes accSunt ‘of historical as weli 'as other considera- 
tions must be applied, and the subject-matter must in, each 
instance be looked at as a whole.. In the recent appeal of 
Abdurahim Haji Ismail Mithu y, Halimabai 1, a case of migra- 


tion of a sect from India to East Africa, their Lordships laid _ 


down that where a Hindu family migrates from one part of 
India to another, prima facie they carry with them their per- 
sonal law, and if they are alleged to have become subject to a 
new local custom, this new custom must be affirmatively proved 
tohave been adopted ; but where such a family emigrate to 


another to country and, having earlier become themselves’ 


Muhdmmadans, settle among Muhammadans, the presumption 
that they have accepted the,law of the people whom they’ have 
joined should be made. All that, has to be. shown is that they 
have so acted as to raise the inference that they have cut them- 
selves off from their old environment. It was observed that the 
analogy is that of a change of domicil on settling in anew 
country, rather than the analogy of a change of custom on 
migration within India. ‘The question is simply one of the 
proper inference to -be drawn from circumstances. 

If a twice-born Hindu migrates across the sea to Burma 
and: marries a Burmese woman, that in itself may not neces- 
sarily deprive him of his Hindu status in the eye of the law. But 
sf ‘he has descendants who have been born and have always 
dived in‘ Burma, and who have’ intermarried: with its people, 
then, even though they may form a community of there own 
which inherits many traces of Hindu usage, if the usages and 
religion are of a character so divergent from Hinduism as those 
of this community are, the community- cannot, in their Lord- 
ships’ opinion, be regarded as Hindu. They think that the 
Kalais acquired a non-Hindu status of their own of this kind, 
and further, that Maung Ohri Ghine had so distinctly identified 
himself with the Kalais that his status was determined by theirs. 
. They are therefore unable to draw the inferences made by 
the learned judges of the appellate Court. They think that the 


contention of Ma Yait is well founded, and that her appeal. 


ought to succeed, while the cross appeal of Maung Chit Maung 
must fail, It follows that the decrees of the appellate Court in 
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P. C -. the two suits should be set aside and the «decrees of Robinson. 


— 


Ma Yait J, restored, excepting ‘in so far as that.in thee appellate Court 
costs were given out of the estate. 


. i 


vo 
Maung Chit 


Maung . ` This part of the decree may stand, 
Viscount 7” Their Lordships will humbly advise pig Majesty accord- 
` Haldane, ingly. ` i A 


i _ Maung chit maung must pay the costs-of the end 


Solicitors for appellant Bramall & White. . ae? E 
Solicitors for. respondent . Waterhouse 6 Co, 


IN THE a COURT ‘OF JUDICATUTE AT MADRA- 
io ae [FULL BENCH.] AGS ae. 
PRESENT :—SIR_ WILLIAM AYLING, . OFFICIATING CHIEF 
JUSTICE, MR, JUSTICE KUMARASWAMI SASTI AND MR. JUSTICF 
P ODGERs. ae : - 


A. “Mahadeva Aiyar a a MBA Petitioncr z (Plaintiff). 
© v, í 

The South. Indian Railway Company T 

Limited, through its Agent and a 


Manager at Trichinopoly. ... Respondent (Defendant). 
F. B. ` Indian Railways . Aci—Short delirery — Suit for damages — Notice lo 
— Railway Administration— Validity condilions— Nolicé lo Agent — Notice to; 


Mahadeva District Traffic superintendentif and when sü ficient. : 
Aiyar Where, in a suit for damages against the South Indian Railway’ Co. for, 
The South short delivery of goods, it appeared that notice of the loss was not given to the 
Indian Rail- Agent in ‘Ind'a ofthe company as required by S. 77 read with S, 140 of the! 
way Com- Railways Act, that notice was given to the District Traffic Superintendent, ! 
pany Ltd., Caungnore, within siz months, but that there was'no proof either that the, Agent, 
was aware of the notice within the prescr bed period, or thit the power of the 
Agent to receive ‘notices under S. 140 had been de legatéd to the District Traffic’ 
Superintendent or thatthe Ralway Conoany had, by its rules or course of- 
conduc’, held ont to the publi€ that notices might be given to such an officer; 
instead of the Agent, held that, the sait was rightly disinissed for failure to notily 
the plaintiff’s claim within 6 months as required by a 77 read with: S. 140 0: ör fho, 
Railways Aci. ‘ 5 
Per Kumaraswami Sastriar, J.+ + Where a Subordinate official seuds on the 
notice to the Agent or informs him of its contents within 6 maths, there is 
a substantial compliance with the regnirements of the Act 


2 


There i is nothing i in the Act which prevents ‘the Railway Administration or’ 
its Agent or Manager from deputing' an’ officer to receive the-notice required by” 
Ss. 77 and’ 140. -, Whether a particular- officer- is authorised by the|Agent to receive, 
Snch notices.on his behalf is a question of fact to be determined in each case, 
Agency may. be. proved either. by. direct ' evidence of authority. or by a course of: 


a a ee 
* C. R. P, 1120 of 1919 Ist Nov. 20. 18th Feb, 21 and 6th Seat. 1921 
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Conduct which iù the opinion of tie court would justify the, inference that the 
Subordinate oficial wis authorised by the Agent to receive notices on his 
behalf, 


The word “ may” does not mean “ must ” 

Petition under S, 25 of Act IX of “1887, praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Cochin in Small Cause Suit No. 1 of 1919. 

(This, petition came on for hearing on the 1st day of 
November 1920 before Mr. Justice Coutts Trotter.) 

N. A. Krishna Aiyar for the petitioner, 

V. Viswanatha Sastri fo the respondent. 

The Court delivered the following , 


Judgment, In this case the plaintiff had a claim against the 
South Indian Railway Company for damages for non delivery 
of, goods cousigned by him for carriage, and the finding is that 
the notice which he gave was the document Ex. J] which was 
addressed to the District Traffic Superintendent, Cannanore, 

. The Railway Company rely upon S. 77 of the Railway Act. Ss. 
77 and 140 apparently say that no notice of the kind is good 
unless it is directed to the Agent. So far as I know there is no 
evidence in the case to show positively that the notice did 
reach. the Agent. Nor is there any evidence of a course of 
business by-which it would do so automatically. In fact the 
‘practice appears to be thatif a claim is sent to the Agent it is 
handed over to the General Traffic Manager, and hesends it on 
to the District Traffic Superintendent. to be dealt with by him, 
l should have been: prepared to hold in this case, if the matter 
was ‘free from authority; that the notice sent to the District 
Traffic Superintendent was a perfectly good notice to the com- 
pany as he is the person in charge of the matter and therefore 
the proper person to deal with claims of this kind. However, 
‘in view of the rulings in Periannan Chetty v, South Indian Rail- 
way Company 1 and Nadiar Chand Shaha v, Wood 2 as to the 
interpretation the Court has put upon S. 140 of the Railways 
‘Act, I think that this question had better be settled by an 
authoritative ruling of a Bench. ; 


The defence, of course, is wholly without merit. But if 
at is good in law itis entitled to be considered, In the interests 
“of the, public who send goods by rail. they should know how 

1. (1898) I. L. R 22 Mad. 137. ` 
-.2a (1907) I. L. R. 35 Cal 194:12C W.N 450. 
R—27 
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the railway.company is going to deal with such claims. There- 
fore I refer it. Se 


(This petition came on for hearing in pursuance oF the 
above order on 16th and 17th days of November 1920 and on 
18th day of February 1921 before Sadasiva Aiyar and Coutts 
rote JJ.) 


W, Kothandaramayya for N. A, Krishna Iyer for suit: 
oner. 


T. L. Venkatarama Aiyar for V. Visvanatha Sastri for res- 
p ‘ndent, 


The Court made the silane 
- ORDER OF REFERENCE TO A FULL BENCH. 


_ Sadasiva Atyar, J.—The plaintiff (petitioner before us) 
sent his notice of‘claim for loss (of consigned goods) caused by 
the negligence of the Railway Servants to the District Traffic 
Superintendent of the Railway, Cannanore, at the end of March 
1918, the goods having been delivered for carriage in December 
1917, and the cause of action also having arisen in December 
1917. ‘The suit was brought “in January 1919. S. 77 of the 
Indian Railways Act says that a claimant against a railway for 
compensation for loss should give notice of his claim to the 


‘Railway Administration “within six months from the date of the 


delivery of the goods for carriage by railway”. S. 140 states 


_that “any notice . . . may be served. . . .' .. (a) by 


delivering the notice’. . . . . to the Agent ” in India (in 
the case of a railway administered by a Railway.Company, 
which ‘is the case here); “(b) by leaving it at his office; or (c) by. 
forwarding it’ by post in a prepaid letter addressed to the Agent 
at his office and registered under part III of the Indian Post 
Office Act, 1866.” 


The South Indian Railway Company has an heen in 


India whose office is in Trichinopoly. This Agent has, in 


practice, constituted the Disirict Traffic Superintendent of 
Cannanore to be his deputy to deal with claims made against 
the Company in respect of the loss of goods. The question 


is whether the notice given to the District Traffic Superinten- 
‘dent (within the prescribed period of six months) by the 


plaintiff is sufficient notice to the Railway Administra- 
{ion under S, 77 of the Railways Act, In Nadiar Chand Shaha 


` 
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v,. Wood 1 Mitra and Casperz, JJ. dissent from the 
ruling of Badruddin Tyabji, J, in East Indian Railway Co. 
v. ‘Jethmul! 2 and follow that of the. Court of Appeal 
in that case (Jenkins, C.J, and Crowe, J,) The. Bombay appel- 
late Court held that the fact thatthe Agent of the Railway 
‘Company knew of the claim of the plaintiff was not sufficient 
to enable the plaintiff to sustain his action and that S. 140 of 
the Act was not a mere enabling section and that a notice in 
strict accordance with its provisions must be served before an 
action could be brought. They also dissented from the view 
of the Madras High Court in Periannan Chetti v. South Indian 
Railway Co. 3, which held that S. 140 did not preclude the 
‘claimant from showing that the notice required by S, 77 did in 
fact reach the Agent within the time limited, though not given 
in one of. the modes prescribed in S. 140, 
(The finding in this case is that there is no satisfactory 
proof that the Agent was aware within the:prescribed period of 
‘six months of the notice addressed to the District Traffic Super- 
intendent of Cannanore.) - 
In Woods v. Mehar Ali Bepari * Holmwood and Sharfuddiu 
FJ. (without referring to Periannan Chetty v.-South Indian Rail- 
way Co, 3 or to any other case) held that if the Agent had full 
knowledge of the notice of the claim or even if he had not full 
knowledge but;if the Traffic Manager usually settles such claim 
-in exercise of the powers delegated to him by the Agent, notice 
of such claim to the Traffic Manager was sufficient. The learned 
‘Judges, however, if I may say so with respect, seem to have 
entertained some doubts about the soundness of their view on 
‘the point of law and so they add-at the end: “In any case in the 
: exercise of our powers under S, 25 of the. Small. Causes. Courts 
“Act we certainly are not disposed.to pass. any Order in respect 
to this case which would have the effect of defeating the plain- 
tiff's apparently just claim”. 


In Martin and Co y. Fakir Chand Sahu 5.and Janki. Das 
"y, The Bengal Nagpore Railway’ ‘Co, $ Nadiar ‘Chand Shaha v. 
“Wood” was followed, and it was: held that “may” in. .S. 140 

$$$... 


“4, (1907) L. L R. 35 Cal, 194 2. Í. L. R. 26-Bom 660, 
© B, (1898) I. L. R. 22 Mad. 137, 4 (1908) 4 M. L. T. 427 :13C. WON. 24, 
5, ` (1909) 14 C, W. Ns 888. 6. (1912) 16 C. W. N. 356. 
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means .“ must” thus differing from  Periannan Chetly 
v. S. I, Ry, Co, Lid, 2. In Madras and Southern Maharatta 


- Railway Company, Lid.v. Bhimappa 1 it was held that where 


a Railway Company (Madras and Southern Maharatta 
Railway Company, Limited) had made a.rule that all applica- 
tions for loss should be made to. the nearest Stationmaster and to 


` the Traffic Manager at Dharwar and where that rule had been 


complied with by a claimant “it is not open to the Company to 
plead that the notice is insufficient.” I take it that the learned 
Judges (Benson and Sankaran Nair, JJ.) meant that the Rail- : 
way Company, agreed with the public that a notice sent accor- 
ding to their rules to the Traffic Manager would be treated by 
them as the notice to the Agent prescribed by the statute and 
that they are therefore estopped by their conduct ‘from plead- 
ing that the notice did not reach the Agent. The learned 
Judges also follow Periannan Chetti v, South Indian Railway 
Co, 2 in the view that the notice given need not necessarily be 
in one of three modes mentioned in S. 140. In Seshachellam 
Chetty v. Traffic Manager, His Highness the Nizam’s Guaranteed 
Stale Railway Co., Lid, 3 Sundara lyer, J, said “no doubt, it 
may be shown by evidence that some other officer of the’ 
company had authority to receive the notice either by show- 
ing that he was the person who according to the practice of 


“the Company dealt with the claims of the Particular character 


in question or that there were rules framed by the Railway 
Company authorising him to receive the notice. or in some 
” But these observations also were obiter. 
In Ram Gopal v. The Ageut, Bombay, Baroda and Central 
Jndia Railway.Co, + the Judicial Commissioner Colvin, J., ad- 


‘opts the opinion of Holmwood and Sharfuddin, JJ., in the case 
in Woods v. Mehar Ali Bepari®. His observations are as fol- 


lows: “I must say that the decision given by the Calcutta 
High Court in Woods v. Mehar Ali Bepari > appears eminently 
reasonable, It is really the business of the Traffic Manager to : 
settle such claims and in the circumstances, the notice to that 
official is a claim preferred to the ‘ Railway Administration ' 
under S. 77 of the Railways Act. The Agent Must be presumed 





1. (1912) 23M. L J. Sit. 2. + (1893) 1. L. R. 22 Mad. 137. 
3. (1911) I, L R. 36 Mad. 65. + (1011) 131. C. 297. 
5, (1908) 4 M. Le T. 427. 
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toknow what is going on in his subordinate offices, and the 
notice of claim to the Traffic. Manager must be regarded'as 
equivalent to notice to the Agent. It is not disputed that noticè 
of claim was sent to the Traffic Manager within six months, 
and, so far as this matter goes, the case is not, in my opinion, 
` liable to be thrown out.” This is the only case which supports 
all the contentions of the appellant in the present case, but it 
is to-be remarked that it is the opinion of a single Judge ofa 
Judicial Commissioner’s Court, and the observations are (as 
appears from the later portion of the judgment) obiter, In 
Agent, East Indian Railway ` Co, v. Ajodhya Prasad 1, the 
decision in Woods v. Mehar Ali Bepari 2 is considered ‘ine dis- 
sented from with the remarks “that the decision was not in 
accord with the whole trend of niodern authority in the Cal- 
‘ cutta High Court and was inconsistent -with the express and 
mandatory provisions of the Railways Act” and had been treat- 
ed in Radha Kishen Chooni Lal v.;The East Indian Railway 
Co. 3 as of very doubtful authority. Some English cases includ- 
ing cases decided by the Privy Council and the House of Lords 
interpreting provisions alleged to be similar to the provisions 
of the Railways Act under consideration were quoted before 
us; but I do not think that they afford much guidance (See 
Union Stamship Co. of New Zealand v. Melbourne Harbour 
Trust Commissioners * and 8 and 9 Vic. Ch. 20,8. 138 inter- 
preted in Garton v. The Great Western Railway Co., 5; I believe 
I have referred to and discussed the authorities in sufficient 
detail. I confess that I was at first inclined to follow what 
seems to me to be preponderance of opinion among the Indian 


authorities and to hold that'in this’ case the plaintiff had not, 


„complied with the provisions of $. 77 as regards notice to the 
Railway Administration by proving, at least, that the Agent had 
actual notice within six months. As my learned brother how- 
ever thinks that in the interest of the mercantile public, it is 
desirable that clear and authoritative pronouncements by a 
Full Bench are desirable on the question involved, I agree that 
this case in its entirety might be referred to a Full Bench for 
decision and I hope that there might be pronouncements made 
on the following three points. (lt may be that all the three 

-1. (1918) 49 1, C.-498 E 2. (1908) 4 M. Le T.' 427; 
"3, (ili) 19C. W. N. 62, id. L. R. 9 A. C. 365. 
5. (1858) 27 L, J] Q B., (N S.) (1858) p. 375, 





F. B: 


Mabadeva 
Aiyar 


v. 
The South 
Indian Rail- 
-way Com- 
pany Ltd. 
Sadasiva 
Aiyer, J. 


F. B. 
.Mahadeya, 
AWE 


- The South 
Indian, Rails 
way Com- 
pany Ltd. 
Sadasiva, 
, Aiyar, J. 


Coutts 
Trotter, J. 


203 THE MADRAS LAW JOURNAL REPORTS, |VOŁ. xutt, 


points- need not be pronounced upon for the decision, but they 
are so closely interconnected with one another that I do not 
think that a pronouncement made on any of them can be cón- 
sidered irrelevant), : Mae 
(1) Where there is a. well-known practice or where there 
is a rule made by the Company by which claims’ for loss are 
made to the District Traffic Superintendent and are dealf with 
by him either in the first instance (in some cases) or finally 
(in others), is notice to the said official within’six months suffi- 
cient compliance with the provisions of S, 77 of the Railways 
Act, whether on the ground of estoppel or ‘otherwise, | ee 


(2) Should the word ‘may’ in S. 140 of the Railways Act 


be construed as meaning ‘must’? 


(3) If the Agent has somehow knowledge, “of the claim 
made against the Railway Company within six months, is the 
Plaintiff entitled to maintain the suit ? ji 

- Coutis Trotter, J—the plaintiff's claim, is ‘against , the 
South Indian Railway Co., for damages for non-delivery | of 
goods consigned hy him fon carriage by the ‘Company, The 
Company :rely upon ss. „77 and 140 of the Indian 'Rail- 
ways Act, as the only notice of loss , Was addressed not 
to the Agent but to. the District, Traffic Superintendent, 
Cannanore. There is no evidence to show that the notice 
in fact reached the Agent, nor is there evidente of any course 
of business ` by which.it weuld automatically do so in 
such a case. The evidence on the contrary shows that, 
if a notice were sent to the Agent, he would forward it to the 
General ‘Traffic Manager, who in his turn would pass it on to 
the District Traffic Superintendent. The outcome of xt is that 
if the plaintiff had adopted: the course which the Company con- 
tend to’ be the right one, the notice would have ultimately 
reached for effective consideration the vay person to. when! 
he addressed it in the first instance. ' : ere 

There are direct authorities against the plaintiff’s- conten 
tion. For example, Agent; East Indian Railway Co, v. Ajodhya 
Prasad 1 ànd Nadiar. Chand. Shaha v. Wood 2, They are 
doubtless based on the leading case in England Garton v; The 
Great Western Railway Co. 3, a decision on 8 and 9 -Vict,:Ch, 
~ a (918) 491,C.498. 2, (1907) I. L, R. 35 Cal, 194," 

3. (1915) 27 L. J. (NS) Q. B. 375, - aa 
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20, S. 138, On the other hand, there are decisions of this 
Court „and others, which appear to show that service on the 
Agent is not a condition precedent, and that effective. service 
can be made on the Company by other means;:e.g., Woods v, 
Mehari Ali Bepari 1 RamGopal v. The Agent, Bombay : Baroda 
and Central Indian Railway Co,, 2 and Madras and” Southern 
Maharaita Railway Co., Lid, v. Bhimappa 3 Periannan Chetti 
KA \Southern Indian Railway Co, 4 appears to support the 
position that it isnot necessary that the notice should be 
addressed to the: Agent, but also seems to, point to the view 
that there must be evidence that ultimately it reached his 
hands. >» . evidence.which is not forthcoming in this’ case. 
; If the petition had been made by the Railway Company it 
would be dismissed for the reason -given by Phillips, J, in 
The Agent and Manager, South Indian Railway Co. v, Venku 
Patiler 5, But here the petitioner is the consignor, and as 
thé matter is one of general importance to persons who consign 
goods for carriage to Railway Companies’ in this country and 
the authorities are conflicting, TI think it best to refer the whole 
“case for determination tô a Full-Bench. “It does not appear to 
“m€ to be necessary to formulate specific questions. 
(This case came on for hearing before a Full Bench con- 
Stituted as above), ` l Se A 
l W. Kothandarama Aiyar for N. A. Krishna Aiyar for 
the petitioner. re AAA a 
a T: L. Venkatarama Aiyar for V. Viswanatha Sastri for the 
respondent. con 
— The Court delivered the following — 
-. Judgments :—The Officiating Chief Justice :—This is a Civil 
Revision Petition under S. 25 of Act, IX-of 1887 in which we 
tare‘asked ‘to revise the order of.the: Subordinate Judge of Coch- 
in dismissing S. C. No. 1 of 1919 on'his file.- The whole case 
‘has:been.|referred, first by a single Judge to a „Divisional 
Bench, and then by that Bench to'a Full Bench. 
The suit was: .one for damages against the South Indian 
‘Railway Gompany for short delivery: of goods and it was dis- 
missed for failure to.notify plaintiffs claim . within 6 months 
1. (1908) 4 M.-L. T. 427: 13 C.W N 24. 2. (1913) 13 I. C. 297. 


3. (1912)'23 M. L. J. 511. a4, (1898) T L R. 22Mad. 137. 
. 5. (1911) 21 M, L, J. 1061, 
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as required by S. 77 of the Railways Act read, with S: 140. The 


` former section says: “A person shall not be entitled to a refund 


of an over-charge in respect.of animals or goods carried by 
railway or to compensation for the loss, destruction or deterio- 
ration of animals or goods delivered to-be so carried, unless his 
claim to'the refund or .compensation has been ‘preferred in 
writing by him or on his behalf to the Railway Administration 
within © months from the date’ of the delivery of the animals ` 
or goods for carriage by railway.” “ Railway Administration” 
is defined in S. 3 (6) of the Act as meaning the Railway Com- 
pany itself and clause 5 of the same section says that “Railway 
Company includes any persons, whether incorporated or not,” 
who are owners or lessees of a Railway: or parties to an agree- 
ment for working a Railway”. Now the South Indian Railway 
Company is registered in England, and without some further 
provision the service of notices on such a body would bea 
matter of considerable difficulty and doubt. Such a provision is 
S. 140 which is (obviously. intended for the benefit of the 
public to facilitate the service of notices. It runs thus : “Any 
notice or other document required or authorised by this Act to 
be served on a Railway Administration may be served, in the 
case of a Railway adminstered by the Government or a N ative 
State, on the Manager and, in the case of a Railway administer- 
ed by a Railway Company, on the Agent in India of the Rail- 
‘way Company. l 
(a) By delivering the notice or other document to 
the Manager or Agent ; or E 
(b) By leaving it at.his office ; or 
(c) By forwarding it by post in a prepaid letter ad- 
dressed to the Manager or Agent at his office and 
registered under. part JII of the Indian Post 
Office Act, 1866.’ 


The effect of the sections referred to above is to bar plain- 
tiff’s claim in this suit unless he can show that he has complied 
with the requirements of the law as regards service of notice of 
claim. Now, in the present case it is not suggested that any 
written claim was preferred to the Railway Administration itself 
as defined above: or that any notice was addressed, much less 
served, as required by S. 140 to the Agent’ of the South Indian 
Railway Company within the time allowed, The only notice 
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t 
which could be said to be served within 6 months was the 
original of Es? J, which was sent to the District Traffic 
Superintendent, Cannanore. The Subordinate Judge finds as 
a fact that it is not proved that the Agent-was aware of this 
notice within the prescribed period ; and as one of the learned 
referring Judges puts it “ there is no evidence to show that the 
notice in fact reached the Agent, nor is there evidence of any 
course of business by which it would automatically do so.” I 
have carefully examined the very meagre record in'the case to 
see if there is any evidence from which it could be deduced that 
the power of the Agent to receive notices under S. 140 had 
been delegated to the District Traffic Superintendent or that 
the Railway Company by its rules or course of conduct had held 
out to the public that notices might be given to such an officer 
instead of the Agent, and thus estopped themslves from raising 
this technical defence, I can find none. There is merely the 
evidence of a goods clerk (Plaintiff's witness 1) to the effect 
that parties usually send their claims to the District Traffic 
Superintendent, who is empowered to settle them up to Rs, 
100. (The present claim is for Rs, 173.) The rules of the 
Company are not in evidence, and no notification is referred to, 

I can therefore find no ground for interference and wania 
dismiss the Civil Revision Petition with costs. 

Kumaraswami Sastri, ] :—This revision petition arises out 
of a suit filed by the petitioner against the South Indian Rail- 
way Company to recover Rs. 171-4-0, the price of cloths con- 
signed through the Railway Campany and not delivered. Notice 
of the claim was addressed andsent to the District. Traffic 
Superintendent, Cannanore, One of the defences raised was 
that the claim was unsustainable as notice was not sent ‘to the 
‘Agent as required by S. 140 of the Railways Act. The Subor- 
dinate Judge dismissed the suit on the ground of want of notice 
to the Agent within 6 months: of the loss. He held that it had 
not been proved that the notice to the District Traffic Superin- 
tendent was by the rules of the Company equivalent to notice 
to the Agent. The petition originally came on before Coutts 
Trotter, J, who was of opinion that the defence was wholly 
without merit but that owing to the important questions of law 
raised, it should be decided by a Bench. The petition. came 
on before the learned Judge and Sadasiva Ayyar, J, who referr- 
ed the case to a Full Bench. After referring to the conflicting 
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authorities, Sadasiva Ayyar, J. formulated tHe ISHA WIRE gues- 
tions for consideration. 


“(1) Where there isa well known Seli or where 
there is a rule made by the Company by which 
claims for loss are made to the District Trafhe 
Superintendent and are dealt with by him either. in 
the first instance (in some cases) or finally (in others) 
is notice to the said official within six months suffi- 
cient compliance with the provisions of S. 77 of 
the Railways Act, whether on the gronna of ok 
pel or otherwise ? 

(2) Should the word “may” in S. 140 of the Railways 
Act be construed as meaning “must”? 


(3) If the agent has somenow knowledge of the claim 
made against the ,Railway Company within 6 
months, is the plaintiff entitled to maintain the 
suit ?” 

So far as the provisions of the Railways Act are concerned 
they require notice of claim to be given and enable the party 
to give notice either to the Administration, which means the 
Railway Company itself at 1ts Registered Office, or to the Agent 
or Manager in India. When notice is sent to Registered Office 
or to the Agent in India, there is no difficulty. It would be 
sufficient compliance if, instead of ‘sending the notice to the 
Agent, it is addressed to the Railway Company at its Register- 
ed Office. 


On the question as to whether the provisions of S. 140 
would be sufficiently complied with if the notice is sent to an 
officer to whom the Agent or the Railway Company ask thé 
public to submit all claims for loss or damage or if the . person , 
to whom the notice has actually been sent, sends it on, or 
informs the agent of its contents, within the-prescribed period 
of.six months, the authorities are conflicting. In The Secretary 
of State for. India in Council v, Dip Chand Puddar | notice given 
to the Traffic Superintendent was held to be sufficient: but 
that it was open to the party to show that the notice served-on 
the Traffic Superintendent reached the Agent-or Manager. within 
6 months from the date of the non-delivery of the goods. In 
V, Woods v, Meher Ali Bepari, 2 Holmwood and Sharfuddin, JJ. 





“1, (1896) I, L. R. 24 Cal, 306 . 2, (1908) 13 Cal W. N. p. %4. 


TA 
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were of opinion that though notice of claim under S, 77 of the 
Railways Act must be served on the Agent as provided by 
S. 140, it does ‘not require actual physical service but that it 
would be sufficient “if the findings of fact are such that it must 
be inferred that the Agent had full knowledge and notice of 
the claim.” This case was followed in Ram Gopal v. The Agent 
B, Band C. I. Railway 1, In Janki Dass v. The Bengal-Nagpore 
Railway Company 2 the notice was given to the Goods Superin- 
‘tendent to whom, under Rule 57 of the Goods Tariff published 
by the Railway Company, written claims had to be made, This 
was held to be a sufficient compliance with the provisions of S, 
140 by the District Judge but Jenkins, C. J. reversing the decision 
observed, “ the method of service permitted by this section has 
not been followed: nor has it ‘been shown that the claim has been 
otherwise preferred to the Railway Administration so as to satisfy 
the requirements of S. 77”. The detisions in 24 Cal. 305 and 
13 Cal. W. N. 24 were not referred to. In the East Indian 
Railway Company v. Ram Autar 3 the notice was served on the 
Claims-Superintendent but there was no evidence that the 
‘Claims-Superintendent was authorised by the Agent to receive 
such notices on his behalf. Chatterjee and Beachcroft, after 
referring to Janki Dass v. Th? Bingal-Nagpore Railway Com- 


pany 2 The East Indian Railway Company v, Babu Madho Lal’ * 
and Radha Kishen Chooni Lal v, East Indian Railway Company 5. 


and distinguishing - Woods v. Meher Ali Bepari® on the 
ground that there was no finding that claims were usually re- 
ferred by the Agent to the Claims-Superintendent or that the 
notice actually reached the Agent, observed: “ The law re- 
quires that the notice should be on the Agent and we think 
the notice must be on the Agent and whether a particular office 
is authorised by the Agent to receive such notices on his be- 
Half is a question of fact that must be decided on the evi- 
dence.” In Kalachand’ Shaha 'v. The Secretary of State for 
India7 it was held that a notice to the Traffic Manager was 
‘insufficient. It was found'as ‘a fact by the lower Court that 
notice of the claim was not brought before the Agent within ’6 
‘months, The learned Judges were inclined to the view that 





a? L (1911) 13 1. C. 297.. 2. (1911) 16 Cal. W. N. 356, 
pg 3., (1915) 20 Cal. W. N. 696. 4. (1913) 17 C. W N. 1134, | 
5. (1913) 19 C. W. N. 62. 6 (1908) 13 C. W. N. 24, 


5 -< 7, (1916) 21 C. W, N. 751. 
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there could be no estoppel against the exprgss provisions of 
Ss. 77 and 140 of the Railways Act. In East Indian Railway 
Company v. Ramgati Ram! Stephen and Mullick, JJ. were of 
opinion that a notice served on the District Traffic Superin-: 


tendent was not sufficient compliance with Ss. 77 and 140 of 


the Act and a similar view was taken in The Agent, East Indian 
Railway Company v.-Ajodhya Prasad, 2 In Nadir Chand Shaha 
v, Wood, 3 .it was held that service of notice on the Traffic 
Manager was not a sufficient compliance with the provisions of 


‘the Act. Mitra and-Caspersz, JJ: were of opinion that the 


word “may” in S. 140 “means that, if a plaintiff is desirous of 


‘serving an effective notice:of claim, the notice must be directed 


to the Manager or Agent, as the case may be” and dissented 


‘from Periannan Chetty v. The South Indian Railway Company 4. 
‘They refused to send the case down fora finding whether the 


Traffic Manager was authorised by the Agent to receive the 
notice as the question did not arise on the pleadings and no 


"evidence was adduced on the point, 


In The Great Indian Peninsular Railway Company v. 


‘Chandra Bai 5 Stanley, C- J. and Burkitt, J. held that notice of 


a claim prescribed by S. 77 may be given either to the Railway 


‘Administration as defined in S, 3, Sub-clause 6, or in any of 


the ways mentioned in S. 140, and that ir’ view of the express 
provisions of the sections, service on the General Traffic 
Manager was insufficient. There was no question in this case 


‘as to the Traffic Manager having been authorised by the Agent 
‘to receive such notices or of the notice having as a matter of 


fact been communicated to him in the usual course of official 
correspondence, ‘This case was followed in G, J, P. Railway 
Company v. Ganpat Rai 6, 

In The East Indian Railway Company, v. Jethinull 7 the notice 
was served on the Traffic Manager. Tyabj,' J. was of opinion 
that S. 77 was only intended to protect the company against 
stale claims and to compel persons to make their claims within 
a reasonable time so as to enable the Railway Company to 
make enquiriesand, if satisfied, to pay the claims, that S. 140 
was only an enabling section and not exclusive and compulsory 


1. (1913) T. L. R- 19 C. L, J. 180. i 
2, (1918) 49 Indian Cases, page 498, 3. (1907) I L R35 Cal. 194, 
"4, (1898) I. L. R. 23 Mad, 137 5. (1906) I. L R. 28 All. 552. 
6. (1911) I. L, R 33 All. 244 7. (1904) I L. R. 26 Bom. 669. 
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since notice on the Administration would be sufficient and that 
as the General Traffic Manager was an- important officer of ' his 
company, and the principal officer charged with the duty 
of investigating ‘claims made against the company, service on 
chim was sufficient. It should be observed that the claim was 
against the B. B. and C, 1I- Railway Company and the East 
‘Indian Railway Company, and that notice was sent by the 
plaintiff to the Traffic Manager of the B. B. andC. I 

Railway Company and no notice was sent directly to the E. I. 

Railway Company. The notice was however communicated 
by the former to the latter company and this was held by the 
learned Judge to be sufficient. On appeal -by the East Indian 
Railway Company, it was held by Jenkins, C. J. and Crowe, J, 
that the notice was insufficient to charge the East Indian Rail- 
‘way Company as it was not shown that any claim was preferred 
direct to the East Indian Railway Company and the letters 
written by the B. B. and C. I. Railway Company did not 
amount to a notice on plaintiff's behalf. The learned Judges 
do not deal with the question whether the notice’ would be 
sufficient against the B. B. and C.J. Railway Company to 
whose Traffic Manager the notice was sent, nor is there any 
disapproval of the view taken by Tyabji, J- as to the sufficiency 
of the notice so far as the B. B. and C. I, Railway Company is 
concerned, This case was follwed in B. B. and'C, I, Railway 
Company v. Sante-Lal 1, In G; I, P, Railway Company v. 
Dewashi 2 it was held by Russellaud Batty, JJ. that delivery 
of the notice under S. 140 must be in exact compliance of the 
terms of the section and must be delivered to the Agent at his 
office, 

So far as the Madras High Court is concerned the 
authorities are uniform. In Periannan Chetly v. The South 
Indian Railway Company >it was held that notice to the 
Traffic Manager is'good notice if it in fact reached the Agent 
within six months, Subramania Ayyar and Benson, JJ. were 

_ of opinion that S, 140 simply provided for one mode of service, 
the other being service on the Railway Company at the 
Head Office in England and observe “We do not think 
that S. 140° precludes a claimant from showing that the 
notice required by S. 77 did in fact, reach the Agent, within 

“1: (905) All. Weekly Notes 235. 2 (0908) Tb, R 31 Bom 534: 
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the limited time, though not in one of the modes: -pres- 
cribed by S. 140. The case of The Secretary of State for India 
in Council v. Dip Chand Podder 1, to which the learned Coun- 
sel for the Company. has drawn our attention in connection 
with another point, supports the view that we have taken as to 
the construction tobe placed on S. 140°” In The Madras 
and Southern Maharatta Railway Co., Lid, v. Bhimappa 2, the 
notice of claim was served on the Traffic Manager under a rule 
made by the Railway Company that all applications for -loss 
should be made to the nearest Station Master and the Traffic 
Manager, Dharwar. The learned Judges, (Benson, O. C. J.-and 
Sankaran Nair, J.) followed. Periannan Chetty v.: The South 
Indian Railway Company 3, and observed that if a mode of 
service is prescribed by the Company, and is observed by the 
party claiming relief it is not open to the Railway ee aa to 
plead that the notice is insufficient. 

In Seshachallam Chetty v. The Traffic Manager H.H, the N, 
G. S; Railway Co., Ltd ‘, it was held by Sundara Ayyar, J. that 
though the proper person on whom notice should be served is 
the Agent, it may be shown ‘by evidence that some other officer 
of the company had authority to receive the notice either by 
showing that he was the person who according to the practice 
of the conipany dealt with the claims of the particular -char- 
acter in question or that there were: rules framed by the Rail- 
way Company authorising him to recéive the notice or in some 
other legal manner. : : 

I do not think there is sufficient reason to dissent from the 
views taken by the Madras High Court in the decisions above 
referred to. So far as S. 140 is concerned it is only an enabl:: 
ling provision and gives the party the option of serving the 
hotice on the Agent or Manager of the Railway Company 
instead of on the Railway Administration at its registered 
office. S. 140 refers to three modes -by which service may be 
effected, namely,: (1) delivery of the notice to the Manager 
or Agent personally, (2) leaving it at his office and (3) 
sending it by registered post, The second: and third methods 
are not personal service but a person is relieved from further 
liability if he leaves the notice at the Agent’s office or sends 
it by registered post, even if the notice for- some reason does. 


1, (1896) I. L. R. 24 Cal.-306. 2. (1912) 23 M. L. J. 511. 
3. (1898) L L. R. 22 Mad. 137. ` 4, (1911) I. L. R. 36 Mad. 65 
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not actually come into. the Agent’s. hands. The object of the 
section is to see that the company gets notice and there is no 
magic in the methods provided for by the section to see that it 
reaches him, if as a matter of fact the notice comes. into his 
hands,. Supposing the plaintiff adopts the method of sending 
the notice by post without registration and the Agent admits 
receipt of the notice which is otherwise valid, there is no reason 
for holding that non-registration is such a vital defect that it 
invalidates the notice, The Code of Civil Procedure provides 
for modes of service of summons and. notices. I. do not think 
it can be said that where a party without objection receives and 
admits receipt of the summons or notice, he can fail to appear 
and plead the mode by which he received the process as 
an excuse. x ; 

.So far as notic ces ot action are concerned the substantial 
point is whether they reached the person to whom .the law 
requires notice to be given ;, and the method. by which he 
received it is a matter which is of comparative unimportance 
and a deviation from the methods prescribed in the section will 
in my opinion be only an irregularity. In Union Steamship 
Co. of New Zealand v. Melbourne Harbour Trust .Commis- 
sioners 1 Sir Robert Collier delivering the judgment of their 
Lordships of the Privy Council, observed, “Some cases have 
been quoted for the purpose of showing that notices. of action 
are not to be construed with eXtreme strictness, a rule to which 
their Lordships subscribe. Cases have been quoted in which 
notices of action have been upheld which: would have been 
bad. upon special demurrer or perhaps upon general | demurrer; 
but those cases have no.-bearing. on the present, where the 
notice of action is not in form or substance a compliance with 
the Act.” . 

-In cases where a subordinate official sends on the notice to 
the Agent or informs him of its contents within six months 
IL- think, there is a -substantial compliance with the 
requirements of the Act, the essential consideration’ being the 
question whether the Agent had notice of the claim sọ as to 
enable him to take steps for the -protection of the interests of 
the.Company. ' I am of opinion that Woods v. Meher Ali Be- 
pari, 2, -Periannan Chetty v. The South Indian Railway Co. 3, 


(1; L, K. 9 Ap. Cas, 365. 2, (1908) 13 Cal. W, .N.:24, 
a ote A une (1898) I, L. R. 22 Mad. 137. 
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Madras and Southern Maharatta Railway Company v. Bhim- 
appa 1, and Seshachellam Chetti v, The Traffic Manager, The N, 
G. S. Railway: Company 2, were rightly decided, and would fol- 


‘low them in preference to the decisions that put a strict ‘and 


literal interpretation on clauses, (a) (b) and (c) of S. 140.. 


There is nothing in the Act that prevents the Railway Ad- 
ministration or its Agent or’ Manager from deputing an officer to 
receive the notice required by Ss. 77 and 140 omits behalf, IË 
is unlikely that the Agent or Manager would attend personally 
to losses andin the ordinary course of business he would 
depute the Traffic Manager or District Traffic Superintendent 
to investigate into the matter and report to him, Instead of 


‘receiving the notice and passing it on to the officer concerned, 


the Agent or the Manager may, to save delay and official cor- 
respondence require the party making the claim to send the 
notice to the person to whom the Agent would in the ordinary 
course'of business pass it on, The object of S.'77 being to give 
the company prompt notice of the claim so as to prevent stale 
claims ‘and to'enable it to make prompt enquiry, there is no 
peculiar efficacy inits being addressed to the Agent, if the 
company thinks it fit to ask the person complaining to address 
its ‘claims to a subordinate official ordinarily dealing with such 
claims. I am unable to find any reason for the contenion that 
an Agent cannot depute a subordinate officer of the company 
to receive the notice and as pointed out in East Indian Rail- 
way Company v. Ram Autar 3, the question whether a parti- 
cular officer is authorised by the Agent to receive such notices 
on his behalf is a question of fact to be determined in each 
case. Agency may be: proved either by direct evidence of 
authority or-by a course of-conduct which in the opinion of 
the Court would justify the inference that the subordinate 
official was authorised by the Agent to: receive notices ‘on his 
Denar 


I would answer the first and third questions in the affirma- 
tive. As regards the second question, I think S. 140 is ‘an 
enabling provision and that the word “may” does not mean 
‘must’ so as to make other modes of service ineffectual even 
in cases where the notice has actually reached the .Agent.or 





1. (1912) 23 M. L. J. 511. 2. (19111, L. R. 36 Mad. 65, 
3. (1915) 20 C. W.N. 696. - . 
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where the contents of the notice have been communicated to 
him by the subordinate who receivers the notice. 

In the persent case it is admitted that the notice was not 
sent to the Agent and there is no evidence that the Agent had 
notice within the prescribed period. The petition fails and is 
dismissed with costs, 

_ Odgers, J :—I agree with the, Judgment just pronounced by 
my Lord and have nothing to add. 
A. S. V. Petition dismissed. 
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Hindu’ law—Ado ptiou— Widow's power — Maharatta school—Consent of 
co-parceners of deceased husband unnecessary—Authority to adopt—Direction by 
husband—Second ado ption—Deed— Construction—Partition—Division in status. 


The law in the Maharatta country of the Bombay Presidency and in Guzarat 
1s that a Hindu widew,\ who is sole or joint beir to her” husband's estate, may 
adopt a son to her deceased husband, without authority from her husband, ‘and 
without the consent of his kindred, or of the caste or the ruling authority, bit 
that she cannot adopt where her husband has expressly forbidden an adoption. 

Rukhmabhai v. Radhabhoi, 1 approved. 


Ramji v, Ghaman 2. Dinkar Silarain + Ganesh Shivram ;3 disapproved. 
Pratabsingh Shivsingh v. Agrasinghji Raisinghji 4 followed. 


A Hindu settled inthe Central Provinces but governed by the law appli- 
cable to the Maharattas of the Bombay Presidency wherefrom he had migrated 
died in 1905 directing his wife to adopt his brother’s son in case she chose to, 
adopt at all, Soon after his death, h's widow adopted the boy named by him, The 
natural father of the boy executed a deed of adootion, reciting inler alia, that he 
and pis deceased brother had both formed a joint family and that the adopted boy 
was “sole heir to half of the entire property on the authority of the deed gf adop- 
tion and half the property belongs to me.’ The deed further provided that " my 
half share in the movable and immavable property may be kept as joint if you 
Chumpa Bhai (widow of the deceased) approved but if you do not’ approve, you 
may separate it and give it at any time, you like.” The adopt ed son died in 1907 
and in 1908 the widow agiin ane el the apelant w ‘thout obtai ning the 
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consent of her deceased husband’s brother. On a questjon arising as to the 


validity of the adoption of the appellant. 


Held, (1) that in the absence of any direction by the husband to his widow 


forbidding her to make an adoption if the boy named was not available or died, the 


* widow had the right to make a second adoption ; |2) that the widow had the right to 


adopt the appéllant without the consent of her deceased husband's brother, even 
though be was joint in estate with the first adopted son ; (3) that as a matter of fact 
the deed of adoption evidenced a division in status between the first adopted son 
and his natural father, Girija Ba: v. Sadashiv Dhandiraj 1. Kawal Nain v, 
Budh Singh 2. Ref to; and (4) that the adoption of the appellant was therefore 
legal and valid. 


Appeal (No. 4 of 1920) from a judgment and decree of the 


Court of the Judicial Commissioner (April 27, 1918) reversing 
a decree of the Additional District Judge of Akola, West Berar, 
Sir George Lowndes K, C. and E. B. Raikes for the appel- 
lant. z 
De Gruyther K. C. and Dube for respondent. 


The Judgment :—of their Lordships was delivered (6th June 
1921.) by 

Sir John Edge :—This is an appeal by the plaintiff, a 
minor, through his guardian, from adecree, dated April 27, 
1918, of the Court of the Judicial Commissioner of the Central 
Provinces, which reversed a preliminaty decree of partition of 
December 15, 1916, of the Additional District Judge of Akola 
in Berar, and dismissed the suit. By the preliminary decree 
it was declared that the parties to the suit were entitled to. se- 
parate possession of. the property mentioned in the schedule to 


‘that decree, and that: “The plaintiff, as a legally adopted son 


- 


of the deceased Pundlik Patil, is entitled to a half share in the ' 


property immovable and movable, including the shop assets, 
and that he is entitled to the possession of that half share after 
a partition of it all by metes and bounds as against the defen- 
dant. If any other property besides that in the hands of the 
receiver available for partition: is brought to the notice of the 
Court, till the passing of ,a final decree of partition it shall be 
put into the schedule,” and a Commissioner was appointed to 
make partition of the said property. 

The plaint in the suit was not in the form of a plaint for 
partition, but in the Courts below the suit was treated as a suit 
for partition, and as a suit for partition. their Lordships 
will consequently regard it. . ‘ 


T. (1916) I. L. R. 43 Cal, 1031: 43 1. A. 161: 31 M. D. J. 455 (P. C) ©. ~ 
2, (1917) I. L. R. 39 All. 496 : 44 I. A. 159 : 33 M. Lap 42 (P.C) 8 na, 
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The following short pedigree shows, the. position of the 
partes — \ ` 


Udàji; 





bur - at ı dead; 
ZIWA | wa 
AAA eal 
Vithoba Ecoba 
dead dead 
l 
1 
Mt. Champabai-Pundlik, Mt. Annapurnabai, , Namdeo, 
Senior wife died junior, wife defendant 
Childless 
in 1905. | 
a a | 
| . ba | 
ae | | 
Pandurang,' Yadao, atleged adopted Pandurang, adopted Rambhau, 
adopted sor, son to Pundlik in 1907, as a son to Pundlik younger: 
died in 1907. plaintiff. _ after Pundlik’s death son, 


in 1905 ; died 1907. 


At the time of his death Pundlik was a ‘member of a joint 
Hindu family, which consisted of himself, his cousin Namdeo, 
and Namdeo’s two sons Pandurang and Rambhau. The property 
mentioned in the schedule to the decree of the. trial judge was 
the property of that joint family. The ‘parties to the suit are 
Hindus to whom the Hindu law applicable to Hindus’ of the 
Maharatta country of the. Presidency of Bombay applies, and 
the question upon which the result of this appeal depends is 
whether Mussamat Champabai had, under circumstances! which 
later will be mentioned in some detail, power validly to 
adopt the plaintiff as a son to her -deceased husband Pundlik. 

Pundlik died childless in January, 1905, leaving his two 
Wives, Mussamat Champabai and Mussamat. Annapurnabai, sur- 
viving him. Mt. Champabai was the senior wife, and she with 
the concurrence of Mussamat Annapurnabai, adopted in 1905 as 
a son to her deceased husband Pandurang, who was one of the 
two sons of Namdeo, .the defendant. The validity of ‘that 
adoption is not- disputed, Pandurang, whose adopted name 
was Vithal Rao, died in childhood and unmarried in 1907; and 
‘Mussamat Champabai ‘in December, 1908, in fact adoptd to. her 
deceased husband the plaintiff without having obtained the con- 
sent of any one, except the consent of the plaintiff’s natural 
` father? who had’ given him to her to be adopted- by her to her 
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deceased husband. Namdeo had refused to give his consent 
to the adoption, and his contention was and‘is that Mussamat 
Champabai had, under the Hindu law which was applicable to 
their family, no power as a widow to make the adoption, and 
also that any such adoption by her had been prohibited by 
Pundlik. The trial judge came to the conclusion that after the 
adoption of Pandurang the joint family had separated, and that 
afterwards, when the contingency for a second adoption arose 
by reason of Pandurang’s death Mussamat Champabai could 


. validly adopt the plaintiff without the consent of Namdeo who 
‘was then separate, and made the preliminary decree for parti- 


tion, The learned Judges of the Court of the Judicial Com- 
missioner came tO the conclusion that there had been no sepa- 
ration of the joint Hindu family ; that Pundlik intended that, 
Pandurang only should be adopted, and had given no general 
permission as regards the adoption of a son; that on Pandurang’s 
death Namdeo and his son Rambhau became by survivorship 
sole owners of the joint family estate; and that Mussamat Cham- 
pabai could not under such circumstances make a good valid 
adoption of the plaintiff without having obtained the sanction 
of Namdeo; and, holding that the adoption was invalid, they, by 
their decree.dismissed the suit. From the decree of the Court 
of the Judicial Commissioner this appeal kas been brought.’ 
Except that their Lordships agree with the Court of the 
Judicial Commissioner that Pundlik had not given an authority 
for the adoption of the plaintiff, they do not agree with the Court 
of the Judicial Commissioner as to what the facts were, Pundlik 
until he died in January, 1905, had managed the joint property. 
On" March 31,.1905, Mussamat Champabai, with the concur- 
rence of Mussamat Annapurnabai, adopted as a son to their 
deceased husband Pandurang, and on April 23, 1905, Namdeo 
executed the following deed of adoption: “ In favour of both 
Mt. Champabai and Mt. Annapurnabai, widow (widows) of 
Pundlik Vithoba Patil of Warwat Bakal, Taluk Jalgaon, District 
Akola, I, Namdeo Yekoba Patil, Warwatkar, execute this 
writing to the effect that in accordance with the wishes of the 
deceased Pundlik Vithoba Patil, who was my real cousin (uncle’s 


.son) at the time of his death, I have placed upon your lap my 


own son Pandurang, The adoption ceremony in accordanée 
with the popular usage in regard to it was settled with the con- 
sent of us three to be performed at an auspicious ‘time ‘on 
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Friday Falgun-Vadya.11 (corresponding to March 31, 1905), 


. and the ceremony has been done. In his capacity as an adopted 


son, Pandurang’would hereafter be called by the name of Vithal 


‘Rao, son of Pundlik Patil. -Hehas become the owner of the 


entire moveable and immoveable property of the deceased Pund- 
lik-Vithoba Patil, and even in all sorts of papers the manage- 
ment should hereafter be conducted as ‘Pundlik Vithoba patil 
shop at Warwat’ firm through managing proprietor Vithal Rao, 
son of the Pundlik Patil, minor, through guardian mothers Mt. 
Champabai and Mt. Annapurnabi Deceased: Pundlik Patil and 
I formed a joint family. Immoveable and moveatle property 
belongs to the joint family. Vithal Rao is the sole heir to half 
of the entire property on the authority. of the deed of adoption 
and half of the property belongs to me. The following are the 
conditions on which the adoption business was settled amongst 


‘us. 1. My half share in the moveable and immoveable property 


may be kept as joint if both Champabai and Annapurnabai would 
approve, but if you do not approvelof it you may separate it and 


. give it atany time you like. 2. A list of the entire property 
- should be made and signed by us three. After preparing such 


list it should be kept with Jairam Govind:Patil of Sowghad and 


- Govind Hari-Sawarkar as punchas. It is true that Vithal Rao 


son of: Pundlik Patil by virtue of his adoption, is the owner of 
all the property of the deceased Pundlik, son of Vithoba. But 
for the protection of the property and for the future welfare of 
the real owner Vithal Rao, you both should do the manage- 
ment of the entire property till-the adopted son completes his 
25 (twenty-fifth) year. After Vithal Rao attains majority he 
should do the management according to the orders of both of 


“you, This is the original desire in making the adoption. But 


the above condition is-specially mentioned to-day for the good 


“conduct, for excellent dwelling in the world and for the growth 
“of the family tree of Vithal Rao. If there arise any difference 


' between Vithal Rao and both of you then on the authority of 


this writing Vithal ‘Rao will have no ‘right ‘at all during the 
lifetime of-both of you and the entire property should be 
managed by Champabai. (4). - After Vithal Rao completes his 
twenty-fifth year, Champabai has ‘got power to-make over the 


“entire property to his-charge. If after the transfer of the pro- 


- perty'you and Vithal-Rao do not pull on amicably a separate 
yearly allowance of Rs. 200 to ‘Champabai and a separate 
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yearly allowance of Rs. 200 to Annapurnabai may be appor- | 
tioned. This allowance would bea charge on the entire 
moveable and immoveable property. (5). If Annapurnabai de- 
sires to live separate on account of „household affairs before 
Vithal Rao completes his 25th year, Champabai has power-to 
give an allowance of Rs. 5 per mensem to her, and Vithal Rao 
would never acquire the right to interfere in this decision. On 
the conditions as mentioned above I have placed my son on 
the lap of you both. He should secure for the deceased 
Pundlik Patil and his ancestors spiritual, final and eternal hap- 
piness, and by the grace of God, he may propagate the family 
and give you all the pleasures, and with this object I have com- 
pleted this writing of the deed of adoption with my free will, 
and I have made my signature to-day in order to make it over 
to the charge of you both, dated April 23, 1905.” 

As, their Lordships construe that deed of April 23, 1905, 
Namdeo by it declared that he had separated from Pandurang, 
whom he had givenin adoption. It was not merely an ex- 
pression of an intention to separate, although an unequivocal 
intimation of an intention to separate by amember of a joint 
Hindu family governed by the Mitakshara would operate as a 
severance of the joint status (see Girja Bai v. Sadashiv Dhundi- 
raj! and Kawal Nain v. Prabhu Lal 2, Their Lordships 
find as a fact and hold in law that on the date of that deed 
Namdeo and his son Rambhau had separated from Pandurang, 
and had ceased to be members with Pandurang of the joint 
family, although no partition of the family property had been 
effected, 

It is common ground that the adoption of Pandurang 
was a valid adoption. Pandurang died unmarried in 1907. 
After the death of Pandurang, Mussammat Champabai tried to 
obtain the consent of Namdeo to her adopting to her deceased 
husband Rambhau, but Namdeo refused to give him in adop- 
tion, and on December, 11, 1908, she adopted to her deceased 
husband the plaintiff, who was by birtha son of Raoji Patil. 

It has not been and cannot be disputed that Mussammat 
Champabai had the authority of her husband, Pundlik, if she 
chose to exercise it, to adopt to him Pandarang. That- authority 
she acted upon in adopting Pandurang in 1905, but on 
behalf of Namdeo it is contended that Pundlik’s nny 


1. (1916) I. L. R. 437. A. 151 : 31 M. L. J. 455 (P. C.) , Fi 
2, (1917) 1. L. R. 44 L A. 159 : 33 M. L. J. 42 (P. C)’ 
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to his wife to gdopt a son to him was limited to an adoption C. P. 
of his son Pandurang, and that Pundlik's expressed wish in Yadeo 
his last illness was that no boy except Pandurang should be 
adopted to him. If it had been proved that Pundlik had in 
fact expressed as a direction tobe followed by his wife his ae 
wish that no boy except Pandurang should at any time be " 
adopted to him, their Lordships would hold that the direction 
prohibited Champabai from adopting the plaintiff, and conse- 

quently that the plaintiff’s adoption was invalid, But such a 

direction to operate as a prohibition against his widow adopting 

any boy to him as a son except the boy named by him must be 

explicitly made and clearly intended by the husband to limit the 
discretion of his widow for all time, and on every occasion on 

which otherwise after his death his widow might validly make an 

adoption to him.’ Such a direction may be given by the hus- 

band orally or in writing, as for instance by a will. The duty 

of a Hindu widow is to obey such directions as her husband 

may have given as to the way in which she should exercise a 

power of adoption to him. That is a general principle of 

Hindu law as to adoptions, and is not applicable only in cases 

in which the husband and wife were subject to the Bombay 

school of Hindu law. In Sitabai v. Bapu Anna Patil 1in 

which a husband had given in his will a direction as to how 

‘his wife should exercise a power of adoption to him, the Board 

held: “That according to the Bombay School of Law the duty 

of a Hindu widow to obey her husband’s command compels her 

to act upon any mandatory direction that he may give by will as 

to the way in which her power of adoption may be exercised. 

5 In the present case the strongest evidence suggestive of a 
- prohibition by Pundlik of any kind as tosthe making of an 

adoption to him by Mussamat' Champabai was that given by 
Balkrishna, who’ had been Pundlik's gumashta. Balkrishna 
7 -said: “ He (Pundlik) told us that he was very ill and ` that we 

‘ghould- manage the property well. We opened the talk about 

the arrangement of inheritance, He told us that his cousin’s 
“(Namdeo's) sons were his heirs, and if at all'an adoption was 

: wanted Namdeo’s son Pandurang should be the only boy for 
“adoption, otherwise he had no wish to adopt anybody else or 
“to make other arrangement. Namdeo’s youngest son (Rambhau 

“was'then four or“five months old.” 

.. 1 (1920) L, R.471. A. 202, 205 : 39 M. L. J 106(0.C.) | 
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To a similar effect as to Pundlik’s intention as to the boy 
who might be taken in adoption to him was the evidence of 
Raibhan, a Tahsildar and Magistrate, the evidence of Ram- 
Chandra, a pensioner, and the evidence of Jayram, who had 
married a sister of Pundlik. According to Jayram, some persons 
who were present during Pundlik’s last illness were pressing 
him to adopt a son as he was sonless, and Pundlik said: “then 
that hedid not want to adopt. . . Pundlik Patil told them 
that he was not obstinate, and thatif a son wasto be adopted 
he would adopt Namdeo’s son, Pandurang, and none else,” 


The conclusion which their Lordships draw from the 
evidence is that Pundlik intended if he adopted any boy as his 
son, to adopt Pandurang, and if his statements can be constru- 
ed as a direction to his wife, that direction .was that she should 
adopt Pandurang, and that he gave no direction as to what 
should be done if Pandurang should be unavailable or should 


die after he was adopted. 


Under these circumstances and Pandurang having died in 
childhood and unmarried,. it is necessary to consider what 
power, if any, Mussamat Champabai had under the Hindu law 
applicable. in the Maharatta country of the Persidency of 
Bombay to adopt the plaintiff as a son to her deceased: hus- 
band, 


It has been decided by the High Court at Bombay that in 
the Maharatta country of the Presidency of Bombay and in 
Gujarat a Hindu widow, who is sole or joint heir to her hus- 
band’s estate, may adopt a son to her deceased husband, with- 
out authority from her husband, and without the ‘consent of 
his kindred, or of the caste or of the ruling authority, but that 
she cannot adopt where her husband has expressly forbidden 
an adoption. That is not now disputed; it is undoubtedly 
the law. But it has been held by that High Court in 
Ramji v. Ghaman 1, and by the same Bench in Dinkar 
Silaramv. Ganesh Shivram 2, that a Hindu widow in the Maha- 
ratta country of that Presidency or in Gujerat, who has not 
her husband's estate vested in her, and whose husband was riot 
separated at the time of his death, is not competent to adopt a 
son to her husband without his authority, or the consent of her 
father-in-law, or of her husband’s undivided coparceners : see 


1. (1879) I. L. R. 6 B. 498. 2 (1879) I. L. R. 6 B. £030 
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Mayne’s.Hindu Law, para. 130, where- the two authorities 
above mentioned‘ are cited, as the authorities for the last-men- 
tioned proposition, They were decisions of July 8, 1879, of a 
Full Bench consisting of Sir Michael Westropp, C. J., Melvill 
and Kemball, JJ. The decision in Dinkar Sitaram v. Ganesh 
Shivram 1 merely followed the decision in Ramji v. Ghamau 2, 
It is contended in this appeal that these decisions were wrong 
in law. It may be mentioned that in Dinkar Sitaram v. Ganesh 
Shivram 1 the District Judge had held that the consent of rela- 
tions was unnecessary in the Presidency of Bombay. 

In the present case Pundlik had not separated ;- he had 
died a member of a joint Hindu family, and the estate which 
was vested in Mussamat Champabai at the time when she 
adopted the plaintiff as a son to’ her husband was not the in- 
terest which Pundlik had in the joint family property, but was 
the estate which had vested in Pandurang on the separation of 
the joint family. 

In Ramji v. Ghamau 2 the parties were members of a 

Hindu joint family. and it may be assumed from the report of 
the case that the parties were subject to the Hindu law appli- 
cable to Hindus of the Maharatta Country of the Presidency of 
Bombay. In that case it was held that a Hindu widow, who 
has not the family estate vested in her and whose husband was 
not separated at the time of his death, -is not competent.to 
adopt a son to her husband without his authority or the con- 
seni of his undivided coparceners. That was the question 
which had to be decided in that case. So far as their Lord- 
‘ships are aware that decision in Ramji v. Ghamau 2 was the 
first decision of the High Court at Bombay on that question 
in any case in which the Hindu Law applicable to Hindus in 
the Maharatta Country of the Presidency of Bombay or in 
Gujarat had to be considered, and the attention of their Lord- 
ships has not been drawn to any earlier decision of the Supreme 
Court of Bombay on that question. 


In Ramji v. Ghamau ? the learned judges stated: “There 
has not been any text quoted to us from the books to the effect 
that the widow of a parcener in a Hindu undivided family may 
adopt without the authority of her husband or the assent of 
her coparceners, The authorities in relation to the taking in 
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adoption by a Hindu.widow in this Presidency are so fully col- 
lected and discussed-in Bayabai v. Balu Venkatish 1, Rakhma- 
bai v. Radhabai 2, and Narayan Babaji v.. Nana Manohar 3, 


„that it is unnecessary to set them forth here.” After referring 


to some ancient texts and to some statements of Sir Thomas 
Strange and Mr. Colebrooke, the learned Judges said: “Accept- 
ing, however, the view which the cases seem to establish, viz,, 


"that the widow, where the husband dies, separated, and she 


herself is the heir, or she and.a junior co-widow are the heirs, 
may. adopt without the sanction of the husband (if he have not 
expressly ‘or by implication indicated his desire that she shall 
not do so) and without the sanction of his kindred, we are not 
(as has been previously said in this Court) disposed to carry the 
deviation from ordinary Hindu Law further than it has been 
already established by precedents.” i ar 


.. The allusion to what had “been previously said” in th 
High Court was an allusion to a judgment of Sir Michael 


‘Westropp, C. J., then Westropp, J., reported in Bayabai v. Bala 


Venkatish 1; which it will be necessary to refer to later. 
The Hindu Law in the Maharatta Country of the Presidency 
of Bombay and in Gujarat as to the power of widows to adopt 


‘to their deceased husbands differs widely from the Hindu Law 


as it has been variously interpreted in other parts of India, but 
whether it is the original Hindu Law on that subject, or,.as the 
learned judges in Ramji v. Ghamau 4 assumed, a deviation from 
it is not now an easy question to decide with certainty ; proba- 


bly it is a deviation. A , 

In Lakshmibai v. Sarasvatibai 5, Sir Lawrence Jenkins, C., 
J. said: “It has been argued before us on the part of the 
appellant that a widow’s. power to adopt does not rest on any 
delegation from her husband, but is her own inherent right, 
and it is obvious that the distinction may have more than an 
academic value. The commentaries, which prevail in this Pre- 
gidency, seem to me strongly to favour the view thus contendéd 


for, but some at any rate of the more recent decisions in this 


Court contain expressions that point in the other direction. In 
the view I take of the present case it is not necessary to decide 
the point, but the inclination of my opinion (though I reserve 
2. (1868) 5 Bom. H C. (A. C. J.) 181, 

4. -(1879)-L-L. R,.6 Bom. 493... 


1, (1866) 7 Bom. H. C. Appx. 1. 


"3, 1870) 7 Bom. H. C. (A. C. J.) 153. 
5, L L. R. 23 Bom. 789, 794. ` 
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to myself the right to reconsider the matter hereafter if neces- 
“Sary) isthatin this Presidency the -widow’s right is inherent 
‘and not merely delegated. ” ee 

ag “There does not' appear to their Lordships to be any sound 
feason why in ‘the Maharatta Country: of the Presidency. of 
“Bombay the Hindu Law as to the power of a’ Ilindu widow who 
has not the’authority of her deceased husband to adopt a son 
to him, should depend on the question whether her husband 
‘had died as a separated Hindu or as an unseparated Hindu, or 
‘on the question whether the property ‘which was vested in her 
when she made the adoption was or was not vested in her as 
‘his heir. Ifit was her religious duty to adopt’ ason to her 
husband, that duty would: be the same in either case, although 
‘possibly the right of the adopted son to the property vested in 
the widow might be different. It has, however, been held by 
the Board in Pratapasing Shivsing v. Agarsingji 1, which was a 
case from the Ahmedabad District of the Presidency of Bom- 
‘pay, that: “ The right of the widow to make an adoption is 
not dependent on her inheriting as a Hindu female owner her 
'husband's estate,” She can exercise the,power, so long as it is 
‘not exhausted or extinguished, even though the property was 
hot vested in her”. The Board. was not then dealing with’a 
case in which the deceased husband had expressly or implicitly 
prohibited his wife for making any.adoption. l 


cane S “ 1 3 


In Sri Raghunadha v. Sri’ Brozo Kishore 2," the Board 
said “ It may be the duty of a Court of Justice administering 
the Hindu Law to consider the religious duty of adopting a son 
as the essential foundation of the law of adoption, and the effect 
of an adoption upon the devolution of property as a mere legal 
consequence, But it is impossible not to see that there are 
‘grave social objections to making the succession of property 
and it may be in the case of collateral succession as in the 
present instance, the' rights of “parties in actual possession 
dependent on the caprice of a woman, subject to all the 
pernicious influences which interested advisers are too apt in 
India to exert over woumen!possessed of; or capablejof exercis- 
ing dominion over, property. It seems, therefore, ‘to be the 
duty of the Courts to keep the power strictly within the limits 
which the law has assigned to it. ”: 





1. 01918) L. R 461. A.97. 2. (1876) L. R. 3I A 154, 193. I L KŘ, 1M. 6% 
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That case from came Travancore, where the Hindu law as 
interpreted in the Province of Madras as to the power of Hindu 
widows to adopt, who have not had the authority of their 
husbands to adopt a son to him, is much more restricted than 
it is in the Maharatta Country of the Presidency of Bombay 
and in Gujarat, where it is the law that the widow of a separated 
husband, who has not prohibited her:from making an adoption 
to him, can validly adopta son to him without -the consent” 
of any one except that of the parent of. the boy. In the 
present case, owing to the family having separated, the rights 
of Namdeo and his son Rambhau were merely the rights of 
collaterals in unpartitioned property. . T 

In Narayan Babajiv. Nanu Manohar 1, where the question 
for decision was whether a Hindu wife could in the life-time of 
her husband make a valid adoption to him, a widely different 
point from that to be decided in this appeal, and a widely 
different point from that which had to be decided in Ramji v. 
Ghamau 2, delivered a long judgment of value when the res- 
pective authority of various ancient texts and commentaries on 
Hindu law has to be considered on questions of a woman giving 
or taking-a boy’ in adoption or on the difference between the 
power of a widow and that of a wife to take a boy in adoption, 
and on other questions which their Lordships have not to” 
consider in this appeal. -In the course of the judgment, the 
learned judge stated that he adhered to an opinion expressed 
by him in 1866 in Bayabai v. Bala Venkatish 3 as to the con- 
struction of some passages in the Dattaka Chandrika, As will 
later appear, it is not at all clear what was the judgment which 
Westropp J. actually did deliver'in Bayabai v, Bala Venkatish 3 

In Rakhmabai v, Radhabai 4, which was decided in the 
High Court on August 26, 1868, the suit was between the two 
widows of Murarav Desai of Nipani in the Maharatta Country 
of the Presidency of Bombay, who had died childless and” 
apparently separate. The suit was brought by Rakhmabai who 
was the junior widow; she claimed to be jointly entitled 
with the defendant Rakhmabai to the estate of their deceased 


husband. f , - 
The defence was that Rakhmabai had authority to adopt a 
son to her late husband, and had adopted Rao Saheb, who 
| 1. (1870) 7 Bom. H. C. {A. C. J.) 163 i ee: 


2, (1879) I. L. R 6 B. 498 3. (1866) 7 Bem, H. C. Appx. 1. 
4. (1868) 5 Bom. H. C. (A. C. J.) 181. 5 
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herefore became the lawful heir to the entire estate, The Dis-. 


rict Judge who tried the suit found that the adoption was not 
authorized by the husband, but he had no doubt that the adop- 
tion was in fact made, and for some reason which was not 
apparent to the appellate Court, he decreed that the plaintiff 
was entitled to the half share which she claimed. .The defendant 
appealed to the High Court at Bombay and the appeal came 
before Sir Richard Couch, C. J., and Newton and Warden, JJ., 
who having found that the adoption had in fact been made, 
proceeded “ to consider whether it was valid, either by reason 
of having been’made by the- authority of the deceased Mura- 
rav (the husband), or by virtue of the power which Rakhmabai 
had by the Hindu Law, by which the parties were governed, ” 
The High Court found that the husband had given no direction 
to adopt, and then considered whether the adoption without 
authority. having been given by the, husband was valid. The 
learned judges of the High Court then referred to the Mitakshara, 
the Vyavahara Mayukha, an opinion expressed by Sir W. H. 
Macnaghten in a note at p. 68 of the second edition of his 
Principles of Hindu Law, several cases reported, some reported 
in. Borradaile’s Reports and some in Morris’ Sudder Dewany 
Reports, and to the opinions which had been given in some of 
those cases by shastris and pundits, and expressed their decision 
thus: “ Upon the review which we have made of the authori- 
ties applicable in this part of India, we are of opinion that ‘in 
the Maharatta Country, wherein the property in question in this 
suit is situate, a Hindu widow may, without the permission of 
her husband, and without the consent of his kindred, adopt a 
` son to him, if the act is done by her in the proper and bona fide 
performance of.a religious duty, and neither capriciously nor 


from a corrupt motive 


: That decision was not based upon the fact that the deceas- 
ed-husband was a separated Hindu, nor was it based upon the 
fact that at the time of the adoption, the widow who made the 
adoption. had vested in her the whole or any part of the pro- 
perty which had belonged to her husband. Their Lordships 
regard it as equally applicable to an adoption by a Hindu 
widow of the, Mahratta Country of the Province of Bombay, 
whether. her_-husband at the time of his death was joint: or 
separgte, and whether his property was or was not vested in 
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her -as his heir at the time when she made the adoption, and 
consider that it is a decision to be applied i in this appeal, 

The learned judges in Rakhmabai v- Radhabai }, having 
expressed their decision which has been quoted on the autho- 
tities which they had reviéwed, proceeded to consider whether 
thé elder‘ of the two widows had power to adopt without the 
consent of the other, and having’ referred on that subject ` to 
Strange's Hindu Law, Appx. p. 83, to a “decision of the Sup- 
reme Court, to a decision of the High Court, to West and 
Buhler’s Digest of Hindu Law of Inheritance and to Steele’s 
Summary of the Law and Custom of Hindu Inheritance, said : 
“ Considering the act of adoption as the performance of a reli- 
gious duty, we think these authorities are sufficient to justify 
us in holding’ that Rakhmabai, the elder‘of the two widows, 
had the right to adopt. In the judgment of the Privy Council, 
their Lordships say that ‘in the case ofan undivided family, if 
there be no father‘of the husband living, the:consent of all the 
brothers, who in default of adoption would take .the husband's 
share, would probably-be required, since it would be unjust to 
allow the widow to defeat their interest by introducing another 
Co-parcener ‘against their will,” The interest ‘of the younger. of 
two ‘widows cannot, w€ think, be regarded in : the.same light as- 
that of a member of an undivided family, “and probably, their 
Lordships would consider-thée remark applicable in cases where 
by the law which governs them; no consent of kinsmen is re- 
quired. We must not omit to notice the judgment of Westropp, 
J. in regular Appeal No. 17 of 1863 (Bayabai v. Bala Van- 
katish (2) which was cited’ by the respondent’s counsel: : The 
judgment was not a written one, and we have no report:of it, 
but we understand that the opinion given by the learned judge 
was that a widow had no power to adopt a son to her husband 
where he had expressly, or by his conduct impliedly, forbidden 
her to do so. In this “we quite concur, and the Judicial 
Committee have so held in the judgment we Have referred tö. 
There is no question of prohibition in this case, WA A 

” Their Lordships will now consider the case of Bayabai. v. 
Bala Venkatish (2) which was decided in the High Courtvat 
Bombay on March 7, 1866, by Westropp, Tucker and Warden, 
JJ. and is one of the three decisions referréd to by Sir Michael 
220202202777. (1868) 5 Bom. H. C. (A CSS 0002 

2. (1866) Subsequently reported at7 Bom. H 'C. Appx. 1, b 


PART VIIL] THE MADRAS LAW JOURNAL REPORTS, 233 


Westropp, C. J. ” in Ramji v. Gahmau 1 as the cases in which 
the authorities if relation to the taking in adoption by a Hindu 
„widow in the Presidency of Bombay were so fully collected 
“and discussed that it was unnecessary to set them forth in the 
judgment, of the Fuil Bench in Ramji v. Gahmau. 1 by which it 
„will be remembered that the Full Bench decided that in the 
‘Presidency of Bombay a Hindu widow, who has not the family 
estate vested in her and whose husband was not separated at 


-the time of his death, is not competent to adopt ason to her l 


‘husband without, ‘his authority or, the consent of his co- 
_Parceners. 


It is necessary to make a ee prefatory observations about 
the judgment of Westropp, J. which is reported as having been 
delivered in Bayabi v. Bala Venkatish 2 on March 7, 1866, in 
Regular Appeal No.. 17 of 1863. In the first place it appears 
that Warden, J: was one of the Judges in that case, and was 
also one of the judges in Rakhmabai v. Radhabai 3.which was 
decided on August 26, 1863. In the judgment of the Court in the 
latter case, at p..193-of the Report, it is stated that the judg- 
ment of Westropp, J. in Regular Appeal, No. 17 of 1863 was 
not a' written judgment and “ we have no report of it.” It may. 
be: assumed that a decree of the High Court in Bayabai v. Bala 
Venkatish 2 was ‘drawn up, and that it was drawn up as of 
March 7, 1866, A decree must be ‘justified by the judgment 
upon which it is based. Their Lordships are of opinion that 
the judgment of Westropp, J. in Bayabai v. Bala Venkatish 2 as 
reported, could not possibly have been an orally delivered 
judgment, and they are further of. opinion, strange though that 


opinion may seem, that no Judgment was written in that case 
until after the judgment of Sir Richard Couch, C. J., Newton 


and Warden JJ. in Rakhmabai v. Radhabai 1 had been repot- 
ted in 1869, 


`The points which were considered by Westropp J. i 
Dinhas v; Bala Venkatish 2, as appears from an eens 
of his judgment as it is reported, were; point (1) the power of a 
Hindu widow to adopt a son to her deceased husband without 
an-authority from him to do'so ; point (2) whether the husband 
in-the-case before him had given. authority to his wife to adopt 
or had not impliedly forbidden-her to do so, and point (3.) 
re I. cane Boni. 501. 2. (1860) 7 Bom, H. C Appx. 1, 

. , (1868) 5 Bom, H.C. (A. C. J.) 181. 
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whether the widow had not been 'cajoled into making the 
alleged adoption by being kept in ignorance’ of her rights, 
and of the effect `of an adoption. To the consideration 


‘of point (1.) Westropp, J. devoted seventeen pages of his judg- 


ment as it is reported ; to the consideration of point (2.) he de- 
voted about one page ; to the consideration of point (3) he 
devoted two pages. In considering point (1), Westropp, J. 
is reported (1) to ‘have said: “ Baji Rav, the last of the 
Peshwas, as a general rule, treated adoptions by widows 
without the order of their husbands .as illegal, But it is 
certain that he was swayed by interested motives............ .The 
disapprobation which the deviation of the Maratha School 
met with in such high quarters may to some extent account 
for the fact that, for ja long time afterwards; and down even 
to the hearing of this case, we find that adoptions by 
widows without express authority from their husbands have 
been constantly and vigorously contested, but, it must be 
admitted, generally speaking, without success, unless there : 
were some other defect in the adoption than the absence of 
express authority from the husband............ .Assuming, ‘but 
not deciding, that the deviation of the Maratha School is 
established to the furthest extent to which any of the foregoing 
authorities reach (namely, that the widow may, without express 
authority or order from her husband, and without the consent 
either of his or her relations, adopt a son), and without in the 
least degree wishing or intending to infringe on the law of 
adoption by a widow so far asitcan be considered as esta- 
blished in the Maharashtra, cherished as I believe that law to 
be by the Hindu community, or a very considerable propor- 
tion of it, yet I am not disposed to extend it, or to depart from 
the general Hindu law one single step further than provincial 
or local usage has firmly’ settled as admissible. And I have 
not any doubt that we should extend it much beyond its pre- 
sent boundaries were we to hold that the widow may adopt 
where the husband has, when perfectly in the possession of 
his senses, as well on the day preceding his death as on the 
day of his death, in reply to suggestions that He should adopt 
a son, positively refused to do so.’ 

There is nothing in the judgment of Westropp, J., so ‘far 
as their Lordships can see,-which confined his observations as 
to the power of a Hindu widow to adopt in the Maharatta 
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country of the Bombay Presidency and in Gujarat without the 
consent of relations to cases in which ‘the widow was the 
widow: of a separated husband, or to cases in which the widow 
was the widow of an-unseparated husband; his observations 
appear.to their Lordships to have been general and to apply 
to either class of cases. ; 


Westropp, J. in Bayabi v. Bala Venkatish 1 if the report 
is to be trusted, found that the husband had forbidden his wife 
to adopt. If the other Judges in that: case, Tucker and’ Warden, 
JJ. bad agreed with him that the widow. had been forbidden 
by her husband to adopt, there was nothing further to con- 
sider in the case. According to the report of his judgment, 
Westropp, J. finally fuund that the widow had been cajoled into 
making the alleged adoption by being kept in ignorance of her 
rights, and of the effect of an adoption. With that finding the 
other two judges agreed. Their judgments will be found re- 
ported thus (1): “Tucker, J. concurred in thinking that the 
defendant Bayabai had been circumvented by ,unfair means, 
and that an adoption procured, as the alleged adoption in this 
case, by suppression and misrepresentatjon of facts, could not 
be permitted to stand. It was clear to him that this youthful 


widow had been led by those around her to believe that the act: 


of adoption would not divest her of her interest in the property 
of her late husband, and she had not been fully informed as 
to her position and rights............... As tothe right of a widow 
in this Presidency to adopt without any authority froin her 
husband, he did not consider it necessdry how to give any’ final 
decision, but his opinion inclined in favour of that right, and 
of its having been sufficiently recognised by the Courts of 
Justice at this side of India. Further, he was inclined to think 
that she had that right unless her husband expressly probibited 
her from adopting, and that a mere refusal by him to: adopt 
“would not be sufficient. But on this point, he would refrain 
from giving any positive opinion,” ; a. 

“Warden, J.: I concur in the observations of my brother 
Tucker,” 

Whether the judgment Foara as that of Tucker, J. had 
been written by him or was prepared for the report. by the 
reporter from his note of the case, their Lordships do, not 


ed 


1, (1866) 7 Bom. H.C. Appx. i. > Yi 
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‘know, but it reads as if it had been written by,a reporter from 
his note, not by the judge. 

‘Warden, J. must apparently have forgotten when the case 
‘Of Rakhmabai v. Radhabai | was being argued in 1868, what 
‘was the actual point on which the case of Bayabai Vv. Bala 
Venkalish 2 had been decided in 1860. 

Their Lordships have come to the conclusion that the 
adoption of the plaintiff, who is the appellant, was valid, and 
will humbly advise His Majesty that the decree of the Court 
of the Judicial Commissioner should bé set aside with custs 
and the preliminary decree of the Additional Judge should be 


affirmed and restored. The respondent ' must pay.the costs of 


this appeal. 
Solicitors for appellant, Lattey and Hart,” 
Solicitors for respondent. T. L. Wilson and Co., 





- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. PRESENT :—SIR. WILLIAM AYLING, OFFICIATING CHIEF 
JUSTICE AND MR. JUSTICE ODGERS. 
-K. M. P. R. N. M, Firm merchants carry- ... Appellants * 
ing on business at No. 31 Coral Mer- — 
. chant Street, Madras 
v. 


_P.. Theperumal Chetty a Merchant na Respondents, 


carrying on business at Andiappa. 
Naick Street, Madras, 


Indian Contract Act, S.62—Whethcr applies to cases of substituled agree- 
ments afier the breach of the Original Contract—Rule of English Common Law 
as to accord and satisfaction, nót followed in Indian law. 

The provisions of S, 62 of thelIndian Contract Ac: apply equally to cases of 
substituted agreement after the breach of the Original Contract as to cases of subs- 
tituted agreements prior to the date of performance under the Original Contract. 
_ S. 62 enacts a departure from tbe English Common Law Rule, that there c. n 
‘only be an accord and satisfaction after the breach of the O:iginal Contract 
Manohar Koyal v. Thakur Das Naskar 15 Cal. 319 dissented from Ramiah 
Bhagapatar v. Somasi Amhalam 29 M. L J. 125 followed. 


On appeal from the Judgment and Decree dated 7th 
October 1920, of the Hon’bie Mr. Justice Krishnan.passed. in 
the exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in O. S. No. 284 of 1919. 


„ŽO, S. Appeal No. 102 of 1920. . 13th October 1921, 
1, (1868) 5 Bom. H. C, (A, C. J,}g181. 2. (1866) 7 Bom. H. C. Appx. 1. 


.PART VIII.] THE MADRAS LAW JOURNAL REPORTS. 237 


4. G. Krishnagwhmi Aiyar for the appellants. 


Venkatasubba Rao and Radhakrishnayya and F, Devanatha 
Aiyangar, for the respondents. 


The Court delivered the following ` 

Judgments :—The Officiating Chief Justice :—The transac- 
tion out of which this suit arises took place in July 1718, a 
time when speculation in piecegoods was very brisk. , Plain- 
tiffs sold to defendant 14 bales of bleached mull. The goods 
were lying at the time with Muruganatha Chetty and Sons 
from whom ‘plaintiffs had apparently themselves purchased 
them and whose shop was close to defendant's shop. Defen- 
dant in his turn sold the bales to one Amir Chund Idanmul 
giving him a delivery order on Muruganatha Chetty. Idanmull 
refused to take delivery of six out of the fourteen bales on the 
ground of unsoundness. Defendant conan to plaintiffs, 
who undertook to replace them by 6 souna bales, and induced 
defendant to take charge of the 6 bales left in Murugana- 
than’s hands, This defendant did : but plaintiffs failed to exch- 
ange them for sound bales. Early in September prices fell 
heavily in consequence of the looting riots: and when Plain- 
tiffs subsequently offered to deliver 6 sound bales, defendant 
said it was too late. After some negotiationsit was agreed that 
the sale contract in respect of these 6 bales should be cancel- 
led, Plaintiffs took back 3 bales but did not take delivery of 
the balance and now sue for the price of the whole quantity. 
The above is defendant's version which is spoken to in evi- 
dence and which the learned Trial Judge has found to be true. 
Plaintiffs deny any undertaking to replace the 6 bales, or 
agreement to cancel the sale in respect of them; and sue on the 
basis of a completed sale. On a consideration of the evidence 
I have no hesitation in agreeing with the learned Trial Judge 
for the reasons given by him in accepting: the defendant’s 
story as to the circumstances in which he came to be in poses- 
sion of 6 bales, and as to the agreement to cancel! the sale in 
respect of them. This would entail the dismissal of plaintiff's 
claim for the price of the 6 bales—vide S. 62 of The Indian 
Contract Act. 

Appellants’ Vakil’s main argument before us has in fact 
been that S. 62 has no ‘application because the agreement to 
cancel the sale-as regards the 6 bales was made after the 
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t 


KANT R: defendant had broken the contract by omissign to pay.for the 


Firm. goods delivered, For.his proposition of law he. relies on 
Theperumal Monohur Koyal v. Thakur Das Naskar 1. 

jii Mr. G. Krishnaswamy. Aiyar assures us that this argument 

Ayling. was addressed to the learned Trial Judge although there is no 


Omg. CJ. ‘reference to itin the lalter's judgment, It rests’ on thé 
‘aésumption that there was a breach 6f the contract ‘before the 
„agreement for cancellation and this is certainly neither found 
nor admitted, nor is it raised in any of the issues inthe case, 
Before this plea of ‘plaintiffs could be admitted, the fact of 
breach would have to be decided i in their favour ; and we should 
have to call for a finding on a properly framed issue. : 
_ I do not think ‘we are either called upon to do this or 
should be justified in so doing. The learned’ Judgés "in 
Manohur Koyal v. Thakur Das Naskar 1, undoubtedly lay 
down the proposition that the provisions of S. 62 do not 
apply. after there has been: a breach of the original contr- 
act, ‘But with all respect I fail to see any justification for this 
restriction of the operation of the section, on the mere fact that 
it would otherwise contravene a somewhat technical rule of 
English Law. S, 63 was admittedly enacted. in direct ant- 
agonism to English law. Why’ should not S.'62 be accepted 
on ‘its face meaning in spite of a similar antagonism ?. I agree 
in this connection with the remarks of Kumaraswamy- SBUL J. 
in Ramiah Bhagavathar v. Somasi Ambalan 3, ; 


The present case at the time of, ‘the alleged | ia 
was eminently one for amicable settlement, Plaintiffs were pre- 
sumably urgingithat ‘defendant had received goods according 
to contract and was bound to pay for them.. Defendant was 
similarly complaining that plaintiffs had neither delivered pro- 
per goods in the first instance nor replaced them within a rea- 
sonable time as promised. Whether the 6 bales were as a matter 
of fact sound or unsound was a somewhat moot point depend- 
ing on alleged defect in packing. In such circumstances it 
seems:to me both reasonable and desirable that the parties 
should be allowed to cancel the contract as far as these bales 
are concerned. S. 62 on the face of it allows them. to do SO ; 
and unless compelled by stronger authority or reasoning, x see 
no reason to decline to ‘give effect to it. i 


‘ i x 


1, - (1887) I. L.R. 15 Cal.:319. ` i (1918) 29 M. Le J, 125. 
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I therefore agree with Os learned THe Judge’s BE 
of plaintiff's claim. : 

The only other point agreed-is as to costs in relation to the 
sum of Rs. 1,040 to which defendant admitted plaintiff's claim 
and which defendant discharged out of court. I see no 
reason to interfere with the Trial Judge’s discretion as to awar- 
ding proportionate costs on this sum. 

I would dismiss the appeal with costs.. 

Odgers, J :—This is a suit for the recovery of the balance 
of the price of 14 bales of piecegoods sold by plaintifts to defen- 
dant on 23-7-1918. The defendant admitted by his written 
statement that:a sum of Rs. 1,040-2-0 was due to the Plaintiffs 
as balance of price of 8 out of the 14 bales and that as to the 
remaining six bales the contract had by mutual consent been 
rescinded, The plaintiffs had the 14 bales in qucstion with a 
firm called Muruganathan Chetty andthe former gave the 
defendant a delivery order on that firm}; the defendant endors- 
ed the delivery order to one Ameerchand Idanmull to whom 

he-had in bis turn sold the goods. The Chetty firm delivered 
the goods to Idanmull who rejected 6 of the 14 bales as being 
unmerchantable as the packing was damaged. The defendant’s 
case is that on Idanmull’s rejection of- the 6 bales, he, defen- 
dant, ‘complained to plaintiff's agent, Satagopa Pillai, and the 
latter promised to take back the 6 bales., and replace them by 
others, This was in July. On or about 24th September Sato- 
gopa Pillai offered the new bales, but the price having drop- 
ped by that time, defendant refused them and he and Satogopa 


Pillai agreed that the latter should take back the bales and that. 


the contract’should be cancelled with reference to them. Some 


question has been raised on the fact that 3 of the bales remain- 
ed with defendant after the alleged cancellation but this. 


is in my opinion satisfactorily explained by the evidence of D, 
W. 1 and D. W. 2.. I-have carefully considered the evidence 
and I have come to the ‘conclusion that the finding of-the 
learned Judge that the cancellation alleged has been proved 
is justified by the evidence. Satogopa Pillai the Plaintiff’s 


` agent with whom the contract was made and who is said to 


have entered into the agreement cancelling the contract‘ds to 


‘the’ 6 bales was not called at the trial. +. 


On appeal, howeyer, a point of law which does-not seem 
w have been argued at the trial has beeri taken, It is-said: thay 
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the plaintiffs must succeed as the agreement, to cancel is a 
mere nudum pactum being without consideration and there- 
fore illegal. Itis said that S. 62 of the Indian Contract Act 
which at first sight governs this case does not in fact do so as 
it has no application to substitution, rescission or alteration 
after breach of the original contract. It is undoubtedly the 
English Law, arising from the evolution of the docrtine of 
consideration ın that system, that a new contract after breach 
of the original one must be supported by consideration, As 
Eyre, C. J. said in Lynn'v. Bruce 1, ‘Acord executed is satisfac- 
ion; accord executory is only substituting une cause of action 
in the room of another which might go on to any extent.’ So 
an agreement to abandon a claim'is said to bea mere nudum 
pactum, It will be remembered that in Foulkes v. Bear 2 
in which the necessity for fresh consideration was 
affirmed, Lord Blackburn went so far as to write an opinion 
dissenting from that of the majority of the Lords but finding 
himself in the minority he did not deliver it. This doctrine 
in fact applies only to executory contracts. Iam not alto- 
gether satisfied that there has been a breach in this case. The 14 
bales were delivered “and 6 were rejected, but there was 
as faras I can discover no time for delivery fixed by the 
contract, nor can I find any evidence that defendant treated 
the rejection by his purchaser as a breach of contract on the 
part of-the plaintiffs. Defendant seemed to be perfectly satis- 
fied with the assurance of plaintiff's agenti that fresh bales 
would be substituted in a few days time, I think there is some- 
thing to be said for the view that the contract as regards the 6 


. bales was not executed and that before execution or even before 


time for performance the parties agreed to confine the operation 
of the original contract to 8 bales only i.e., they altered the 
original contract so as to include 8 bales only. 1f this view is 
correct, there is of course no doubt that S. 62 applies and the 
parties were at perfect liberty to do this. I assume however 
for the purpose of this Judgment that this view is wrong and 
that there was a breach of the original contract to deliver 14 
bales and that the agreement to cancel the contract as to the 6 ` 
bales was only arrived at after a breach of the original contract. 
It is said that this doctrine.of the English. Law is embodied in 
S.62 and that the words ‘ before breach’ must be read into 


- 1, (1794) 3 Rev: Reports 331. 2. (1884) L R. A. C. 605, 622° 


ae 
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the section. Reliance is placed on Manohur Koyal v. Thakur 
Das Naskar 1 where it was-held that S. 62 is a legislative expres- 
sion of the common law and its provisions do not apply to a 
case where there has been a breach of the original contract 
before the subsequent agreement is come to. There the Court 
found as a fact that the plaintiff did not intend to accept defen- 
dant’s mere promise to pay cash and give a bond, He neither 
paid nor tendered the bond. Had the finding been that Plain- 
tiff did so intend to accept this promise in satisfaction of the 
original contract, | gather the Judgment would have proceeded 
on different lines. Why cannot we holdin the present case 
that the mutual arrangement to ‚waive delivery on.the one 
side and to waive payment on the other was a satisfaction of 
the original contract? As Subramania Iyer, J. putit in Davis v. 
Kandaswimi-Mudali.2 “ The former case i.e. (S. 62) ex hypothesi 
necessarily implies consideration which is either the mutual 
renunciation of right or coupled with it the mutual undertaking 
of fresh obligations or the renunciation of some right on the 
one side and the undertaking of some obligation on the other, 
that forms the consequence of an agreement to rescind, substitue 
or alter mentioned in S. 62”, It appears to me therefore that 
there is ground for saying thatthe casein . , . Monohur 
Koyal v. Thakur Das Naskar 1 is different from that before. us 
and that in the latter the mutual renunciation of right can be 
treated as satisfaction of the original contract. It appears 
moreover to me to be somewhat remarkable to hold that S. 62 
imports the highly technical rule of English Law.. If the sec- 
tion were only intended to apply before breach why does 
it not say so? The form of the English plea (on which 
most of the old cases proceed) as set out in Manohur Koyal 
v. Thakur Das Naskar | was ' that after the alleged contract 
and before any breach there of etc.’ It seemson principle 
unreasonable to import into the plain words of the. sec- 
tiona modification based on such technical’ grounds, Further 
—there is authority for saying that S. 63 ‘ not only modified 
but is in direct antogonism to the law in England’ Monohuy 
Koyal v. Thakur Das Nasrar, See also Davis v. Kandaswamy 
Pillai 3 which holds that-an agreement under S. 63 does not 








1. (1896) I: L. R. 19 Mad. 398: 6 M. L. J. 202. 
- 2, (1887) I. L. R.15 Cal. 319, 3. (1887) I. L. R. 15 Cal. 319-at p- 826, 
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require consideration to support it and where the English Law 
is considered. As Subramania Iyer, J. said (page 402) “Now the 
question arises: whether’ the Indian Legislature intended to 
perpetuate such an unsatisfactory state of things in this country, 
I think that it did not, that in the Contract Act the doctrine 
ot consideration was extended to the regulation and restraining 
of the discharge of contract by agreement and that the Legis- 
lature laid down by S. 03a rule different from that of the 
English Law”. It is highly improbable that of these two sections, 
S. 62 and S. 63, the latter would constitute a clear modification of 
the English law as to the requirement of considertion which the 
former should be held (by implication and without any sugges- 
tion to that cffect.in the. wording itself) to import the highly 
iechinical doctrine of accord and satisfaction. _With great defer- 


-, ence to the learned judges who decided in 1888 the case in 


Monohur Koyal v.Thakur Das Naskar 1, above referred to, 
I cannot think that there was any such intention. Further, 


we have the Madras case reported Ramiah Bhagavathar 


Somasi Ambalam ?. Of the learned Judges, Seshagiri Iyer 
and Kumaraswamy Sastri, JJ. who decided that cases, the 
former was’ not as at persent advised prepared to dissent 


from Manohur Koyal v. Thakur Das Naskar 1, but based 


his Judgment on another ground. Thelatter distinctly dis- 
approved of the doctrine in Manohur Koyal v, Thakur Das 
Naskar 1, He said ' I do not think the Courts should engraft 
on the plain meaning of the provisions of Indian enactments, 
limitations founded on technical rules: of English Law and 
pleading especially in cases where such iimitations are not suited 
to the concitions. prevailing in this country’. With these 
observations I respectively agree and following ‘that learned 


‘Judge, I am prepared if necessary ‘to dissent from Monohur 


Koyal v. Thakur Das Naskar 3, -For the reasons I have set out 
above. I agree with the Grd as to costs proposed by my Lord. 

. On „all „these grounds the Judgment of the learned Judge 
Has be cofirmed and the appeal dismissed with costs. 


C. A, S; WA “Appeal dismissed, 


1. (1887) I. L. R 15 Cal. 319. 2; (1915) 29'M. L. J.125.” 
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-PRIVY COUNCIL, , z 


PRESENT :—LORD BUCKMASTER, SIR Jonn: EDGE, MR. 
AMEER ALI AND SIR LAWRENCE JENKINS. 


[On appeal from the High Court of Judicature at Patna. ie 
Raja Rai Bhagwat Dayal Singh, since’ 
deceased (now represented by Raj- 


kumar Barhamdeo’ Narain Singh > » Appellant * 
U. 
‘Ram Ratan Sahu and others, ... Respondents. PC 
. oe A 
Hindu Law—Alienation by a widow —Reversioner’s suit -Portion of pure — 
chase money paid towards mortgages binding on the eslate—Purchaser’s right to _ Raja 
interest— Interest lo run concurrently with mesne profits—Permanent improve. Rai Bhagwat 


i Dayal Singh 
ments--Reasonable sum to be paid to person dispossessed—Law's delays. “3 a ne 


Where a sale by a Hindu widow is set aside, the person dispossessed is entitled Ram Ratar, 
to the sums paid out of the purchase money towards’ mortgages binding on the Sabi, 
estate, with interest. Jn the particular case such interest was, as the result of a 
prior order, directed to run concurrently with the mesne profits. When a purcha- . 
ser from a Hindu widow has effected improvements of a permanent character as i 
a result of which the income from the property had increase?, the increased rent 
that is properly attributable to the improvements can be properly set of against 
the mesne profits, even though the person in possession at the time of the decree 
for possession is not the person who actually executed the improvements. 

Delay in administration of justice commented upon. 


Appeal (No. 73 of 1920) from a Decree of the Patna High 
Court (Çhamier, C, J. and Jwala Prasad, J.) partly affirming and 
partly modifying a Decree of the Subordinate Jagas of 
Palamau. 

‘The facts are fully set out in their Lordships’ ANI 

Dunne, K. C. (Dube with him) for the appellant. 

De Gruyther, K. C. (Eddis with him) for the respondents. 

; (The Judgment of the Board in previous litigation is re- 
ported in 35 I. A. 48 at page 59.) 

Their Lordships’ judgment was delivered (November 11, 
1921), by— 

LORD BUCKMASTER :—Twenty-siz years. ago in the month Lord 
of November, 1895, one, Raja Rai Bhagwat Dayal Singh, Buckmasiee; 
bought three villages known as Chianki, Ganki, and Lalgara, 
which were situate within the jurisdiction of the Subordinate 
Judge of Palamau in the District of Ranchi. Together with 
these villages he bought litigation, which has ensued from that 





* Privy Council Appeal No. 73 of 1920: Patna Appeals Nos. 60 of 1917 and 35 
of 1919 10th November, 1921. 
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day until this. He found that the villages were occupied 
by persons who claimed an absolute title under conveyances 
that had been made by a Hindu widow. with a limited estate. It 
was consequently necessary for the Raja to take proceedings 
for the purpose of obtaining possession. He accordingly institu- 
ted a suit which was heard before the Subordinate Judge, who 
allowed his claim to possession and also mesne profits as from | 
the proper date, That judgment was made the subject of an 
appeal to the High Court of Judicature at Fort William in 


‘ Bengal, and upon that appeal the judgment was reversed. From 


the decree of the High Court at Fort William an appeal was 
brought before their Lordships, who restored the judgment of 
the Subordinate Judge. They advised that the appeal should be 
allowed, and that the appellant should recover possession to- 
gether with mesne profits, which were to be ascertained in the 
execution proceedings : but they did something more, which 
has caused the first of the questions that has been argued upon 


“the present appeal. It appeared that although the person whom 


the purchaser in 1895 ejected had no title to the property 
against the Raja, yet the widow had, before the sale under 
which they claimed, raised money for necessities, ancestral 
worship, and other similar matters for all of which she was 
perfectly entitled to charge the estate. Mortgages had been ex- 
ecuted to secure these monies, and when the properties were 
sold by the widow, these mortgages were paid off.’ The Subor- 
dinate Judge, when the matter first came before him, decided 
that certain. parts of these mortgages which he gathered to- 
gether under two heads, amounting in the one case to 
Ks, 11,198, and in the other to Rs. 6,400, should be allowed, 
and that these sums should carry interest at the rate of 6 per 
cent. When the matter was before their Lordships they con- 
firmed the finding of the Subordinate Judge, both as to posses- 
sion and as to those sums and found that the sums that were 
to be paid should carry interest at 6 per cent, per annum, 

The first question that has been raised upon this appeal is 
as from what date the 6 per cent.should run, The proceedings 
have emerged from a finding originally made by the Subor- 
dinate Judge, who held that according to the true construction 
of this order the interest should run from the date of his own 
original decree, but the High Court of Judicature at Patna has 
said that the effect of the order is to take the interest baek to 


i i 
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the date of the mortgages, It is unnecessary for their Lordships 
to settle in detail the question which led to that conclusion, for 
this reason : that the order of their Lordships on the .former 
appeal was the subject of review, andan application was made 
to them for the purpose of ascertaining what it was that was 
meant by the allowance of interest at 6 per cent. when no date 
was mentioned as the date from which it should run, and upon 
the matter coming again before their Lordships on the 11th 
February, 1909, upon an application by the respondents for 
modification of the judgment, they made it clear that what 


they meant was that the interest should run concurrently: 


with the mesne profits; that’ as. one sum was allowed on 
the one hand for the mesne profits, the sum for interest 
should be allowed upon the other. This relieves their Lord- 
ships entirely from the necessity of considering what, without 
the assistance of that interpretation, they might have decided 
that the order meant, and they can only express their sincere 
regret that the litigant parties in these proceedings did not 
think right at the earliest moment to have obtained the in- 
formation which has not been placed before a single one of 
the Courts from whom this dispute has proceeded, and indeed 
was only placed before their Lordships this morning after the 
case had been part.heard. It at any rate disposes entirely of 
the first part of thé appeal, and the order that is appealed from 
in that respect must be modified so as to bring it into agree- 
ment with the declared intention of their Lordships in the 
earlier proceedings. But this does not dispose of the whole of 
the appeal, for there still remains a further matter for consi- 
deration that arises in this way. When the inquiry was direct- 
ed with regard to the mesne profits, a question, arose as to 
whether part, at least, of the mesne profits had not been due to 
peimanent improvements that had been executed upon the pro- 
perty by the purchasers whose title had been dispossessed by 
‘theRaja, who had bought in November, 1895. There has never 
been any contention before their Lordships as to the right to 
obtain some allowance in respect of these improvements, if in 


the circumstances of this case sucha right was capable of” 


being established. The Commissioner before whom the 
matter was first heard disposed entirely of the two villages, 
‘Chianki and Ganke, with regard to which no further question 


“now arises ; but with regard to Lalgara he stated that the pur- 
ee DERS de ot 
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chaser from the widow had made improvements, and that in. 
consequence of these improvements the jama of the ‘village 
was raised to Rs, 2,400. There seems no doubt that‘ these itn- 
provements were in their very nature óf a permanent character. 
They were the erection of tanks for the purpose of irrigation; 
and the constriction of a dyke. It seems quite impossible to 
believe that any estate ‘that; had received the advantage of 
seven or eight big tanks and the irtigation consequent: upon 
their use would not have had the jama thereby increased. ' The 
learned Commissioner in his determination ‘madé a’ fitiding 
that the amount of the mesne profits for which’ the person in 
possession would be made liable amounted to a sum which in 
respect of this village was Rs. 35,057, and he then: added that 
if hé was entitled’ to'a deduction for the improvement, then 
a deduction of Rs, 4,000 should be made thereftoim, aiid if not, 
it-should not, 1n other words, what he attempted to do was 
to make the deduction for the capital ‘spent-in the improve- 
ments and not the amount by which the mesne profits -them- 
selves had been increased’ by- the expenditure. The matter 
then went back before the Subordinate Judge, and he con- 
firmed the report of the Commissioner as'a matter “of form, 
The case then came before the’ High Court of Judicéatute ‘at 
Fort William, and they dealt with the objections and remand- 


ed the matter with this direction :— 
- Neither party will be entitled to challenge the figures arrived’ at’ ‘by 
the Commissioners nor the findings arrived at by him, except that with 


“regard to the improvements, the judgment- debtors will be at I'berty to 


show on the materials on the record that the Commissioner’ _Has not’ given 


“them credit for any particular improvement which they are: justly entitled 


to. But they will not be entitled to take exception to thé findings òf the 
Commissioners as to their value, anduo fresh Commission will be issued nor 
any further evidence will ‘be allowed to be given by the parties.” 


It appears that the further Objections that were taken ' upon 
this remand were first of all to the allowance of any monéy 
at all, and secondly, it was argued that an allowance could not 
be made because the improvements had‘in fact’ been executed 
by the person who had been the original purchaser from the 
vendor who had the limited estate, and that he ‘had again sold 
and that it was the purchaser from him who was in possession 
at the time when the final purchase of the property was:made, 
Their Lordships are of the opinion that there ‘is no gubstance. 
in these contentions. The increased rent that is properly at- 
tributable to the improvements can be properly set off against 
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‘the mesne profits, even although it‘was not actually executed 
by the person ‘in possession at'thé momerit when the decree 
for possession was made, and the only question that is left is 
to determine whether or no any sum: should be allowed. The 
Subordinate Judge Held that there should be no sum allowed 
at all, arid thé High Court’at Patnahas fixed a sum of 10 per 
cent.on the rents. With régard to the adequacy ot the accu- 
racy of a 10 per cent. allowance, their Lordships are not in a 
-position to speak;' they cannot possibly know the circum- 

- stances, but the sum of 10 per cent. appears to be a perfectly 
fair and reasonable sum to allow (in the circumstances of this 
case. The facts found:by the. Commissioner are those upon 

. which all the judgments must proceed, and among these is the 
statement that the improvements have .increased, the value. 
Their Lordships. are clearly of opinion that that: is not only the 
finding of the Commissioner, but. that- it. is the only reasonable 
inference that can be drawn from the character of the ım- 
provements, and.they therefore think, in that, respect, that the 
judgment of the High Court must be affirmed. 

That disposes of all the matters upon this Spel but 
their Lordships connot part with this case without expressing 
once more their regret as to the interminable course of. litiga- 
tion in India. It cannot be for the welfare of any community 
that the purchaser of property bought in good faith should be 
liable to endless quarrels arising out of ‘his purchase, which 
continue, 25 they do in this case, and as they must in ‘many, 

‘beyond the period of his natural life. ‘The inan who bought 
this property never knew what-it was to be free fiom the 
anxiety of a law suit until the day he died; éven then the liti- 

_gation was not ended, and has been pursued “until” the present 
appeal. This has itself. taken four years to come here from the 
High Court, and of, course no CE DIRA UDA has or ever can be 
offered of why these delays occur, Their Lordships refer once 
more to this matter in the earnest hope. that a -condition of 
things which they, regard as constituting a serious blot upon the 
administration of justice should be removed. ` 

„With, regard to the costs of-this appeal, “their ‘Lordships 
ave given careful consideration to, what order Justice requires, 
and they have come to the. conclusion ‘that there ought to be no 
costs of the appeal or of the cross appeal ; that the costs-of the 

. High Court, although the order of the High ‘Court has been 
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varied, should in the circumstances of this case be allowed to 
stand. They will therefore humbly advise His Majesty that the 
order of the High Court be varied to the extent that has been 
already indicated, namely, by declaring that the interest of 6 
per cent. should run concurrently with the mesne profits, but 
that the costs should be dealt with as above mentioned, 

Solicitors for. Appellant : Barrow, Rogers and Nevill. 

Solicitors for Respondents : Pugh & Co. 

K. V: L. N, Decree of the High Court partly 

affirmed and parily modified, 


PRIVY COUNCIL. 
PRESNT:!—LORD BUCKMASTER, LORD CARSON, SIR JOHN 
EDGE, MR. AMEER ALI AND SIR. LAWRENCE JENKINS. 
[On Appeal from the High Court of Judicature at Allahabad. ] 


-Muhammad Hafiz and another . >: :.. Appellants * 
a . V 4 
Mirza Muhammad Zakariya and others ... ` Respondents. 


Simple Mortgage for a term—Oplionto sue for interest alone—Suit for iw 
teres! alone after the expiry of the term—Second suit for prinicipal and further 
interest—Order 2 rule 2, Code of Civil Procedure (V of 1908.) 

If a mortgagee to whoma cause of action to realise the whole mortgage 
security, has accrued exercises the option given to him by the document and sues 
for interest alone, he must be deemed to have relinquished bis claim for. further 
relief, under O. 2. R. 20f ‘the Code of Civil Procedure and asecond suit for 
principal and furtHer interest is not maintainable. 


4 Musammat Chandkuar v, Partob Singh, 15 1, A. 156, The ‘Rajah of Pittapur 


v. Sri Rajaji Venkata Maks pati Surya, 121. A. 116: Yashvant v. Vithal, 21 B 267 
referred to. 


Appeal (No. 27 of 1920) from a Decree of the Allahabad 
High Court (Piggott and Walsh, JJ.) reversing a Decree of the 
Subordinate Judge of Agra. 

The facts are sufficiently stated in their Lordship’ s Judg- 
ment, The trial judge decreed the plaintiff's claim and the 


High Court dismissed it : hence this appeal. 


Hyam for appellants: Under the bond I hada right either 
to call in the mortgage or to sue for interest only, Clause 3 ex- 
tends this option even after three years. Clause 7 contemplates 
a different action. ' 

(Lord Buckmaster: In fact both causes of action existed 
when you sued, The questions are (a) can you contract out 
‘of the Statute, and (b) have you done so ?) 








Allahabad Appeal No.. 24 


Appeal 
` Dated, 17th November, 1921, 


* Privy Council No. 27 of 1920; 
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"We have so arranged’ our dispuite that the statute does not 
apply. The cause of action in the first suit is ‘not, the same as 
in the second, ‘In our plaint, we alleged: that we had a right to 
sue for interest alone. ` 

Lord Buckmaster : The question: is, could you take that 
option ?) r 

Cause of action refers entirely to the shuti set forth in 
the plaint. 15 I. A. 156-7 ; 21 B 267-70, It is not necessary 
that ‘every suit shall include every cause of action, 12 I. A. 116. 


(LORD Carson: How can you ask that the property shall 


be sold twice ?) `` ; . 
Their Lordships’ Judgment was delivered (November 
17, 1921) by— ` : apes | 


LORD BUCKMASTER : In this appeal their Lordships have 


not had the advantage of ‘hearing’ counsel for the respondents 
but owing to the full and able argument of Mr. Hyam they 
have been placed in complete possession of the facts, 


The-appeal arises out of a mortgage suit. The appellants 
and the second, third and fourth respondents represent together 
the mortgagee. The first respondent was himself one of the 
mortgagors and represents the other. The mortgage ' “deed 
jn question was executed on the 14th September “1910, 
and was a simple mortgage but it took an unusual ‘form. 
It-created security for the répayment to the mortgagees ` of Rs. 
14,000 principal and interest at the rate of 8 annas per cent per 
month, it then provided by clause 2 that the interest’ should be 
paid on ‘the bond as each month went by, and that if the inte- 
rest was not paid for six months the creditor should be com- 
petent to realise only the unpaid amount of interest due to him, 
or the amount of principal and interest both by bringing a suit 
in court without waiting for the expiration of the time fixed, 
and that the mortgagors should take no objection to such pro- 
Geedings. ‘The ‘time fixed was that mentioned ‘in Clause 7, which 
‘provided that if the amount secured by the bond, ‘with. interest, 
should not be paid after the expiration of three years, the credi- 
tor should be entitled to realise by bringing a suit for the whole 


‘of the amount of the principal and ‘interest, together with-other . 


incidental expenses, and again the clause concluded by provision 
that the mortgagors should ‘have no objection, and, if they ‘took 
objection to such proceedings, it should be regarded as false. 


P.C. 
Mubammad 
neve 


M ined . 
Mubammad 
zak ariya 


Lord 
Buckmaster. 


P. C., 
Muhammad 
Hafiz 
v. 
Mirza 


Muhammad, 


Zakariya. 
Lord 
Buckmaster. 


250 THE MADRAS. LAW JOURNAL REPORTS, [VOL, XLII, 


Three years elapséd after the deed had been executed and: 
no interest: ‘was. paid; with. the result that- an April, 1914, the 
mortgagee had the power; so far.as the terms. of the deed were 
concerned, either to bring an action for the purpose of realising. 
the security in order to obtain repayment of the full principal 
money and the interest, or simply of the interest alone. He 
selected the latter course, and on the 16th April, 1914, he in- 
stituted a suit which set out, with perfect fairness and clearness, 
the provisions of the bond and the fact that’ he had elected to 
pursue the remedies that the bond ‘gave him ‘in respect only of, 
the ‘interest that : was then die. The amount of that interest 
was Rs, 3,010 and in respect of that sum, and no-more, he paid 
the court'fees upon the plaint. The learned judge before whom 
this suit was brought made a decree on the 11th August, 1914; 
granting’ the relief that was claimed, but he appears to have 
overlooked the peculiar character-of the mortgage, for-he made 
a decree which, upon the face of it, was not the decree that the 
plaintiff had asked for, and certainly: not the decree to ‘which- 
the defendants could, on an any hypothes is, be entitled. What 
he did was this! ' He declared ` that the amount due'to the 
mortgagee for principal interest and costs was 'Rs. 3, 270-12- Oya 
statement that the considération of the plaint itself would. have 
shown to be manifestly ` inaccurate, for it was. ‘perfectly ‘plain, 
from the proceedings that the amount of Rs. 3,010 was the 
amount claimed as due and this was for interest alone and 
did not include one single rupee in respect of the principal, 
which still remained at the sum of Rs, 14,000. Hé then provided 
that if the defendant paid into court the amount so declared to 
be due, which was the amount of the linterest and costs, ‘on or 
before the ‘11th February. 1915, the mortgagees should deliver 
up the documents relating to. the property, and if required, 
retransfer it to the defendant free from the mortgage and from 
all incumbrances created by the mortgagees or any persons 
claiming under “them. Paragraph Żof the decree. proceeded 
upon. the, same footing, and provided. that if the. money was not 
paid in there should be a, sale, out of the money réalised the 
claim for Rs: 3270 should be satisfied, and after that the balance 
of. the money in court should be paid out to the mortgagor, 

.The result: of this decree would .have been that the; mort- 
gagor could have secured complete redemption by payment of 
money which, by common consent, was nothing but. interest 
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on the sum that he owed and, the costs. It is impossible to 


consider how it was that such :a decree passed either the. 
vigilance of the pleader who was appearing. for the plaintiff or. 


the consideration of the court, for ‘such.a decree was not the. 
decree asked for nor that.which, in the circumstances, ought 
to have been made. 


Apparently the money was paid into court, but the mort- 


gagor never asked for re-transfer of the property, and the pro- 
perty therefore apparently remaining still subject to the mort-, 
gage, the representatives of the mortgagee who had died pro-. 
ceeded, on the 23rd January, 191 5, to institute the proceedings 
out of which this appeal has arisen, seeking relief similar to, 


but not the same as, that formerly claimed. It was stated that 


the amount due on.the mortgage was the principal moneys and 


the interest that had accrued due, less the amount which had | 


been provided by the proceedings formerly taken, and they 
sought realisation of the security and consequential relief. . To 
that suit objection was taken that it was not competent to the 
mortgagees by reason of R, 2 of O, Z ef the Code of Civil 
Procedure. The learned judge before whom the matter came, 
being obviously impressed by the injustice which would be 
done if effect was given to such a defence, decided in favour 
of the-plaintiffs, but upon appeal to the High Court that judg- 
ment has been reversed and judgment entered for the defend- 
ant; from the judgment of the High Court the present appeal 
lies, 
Now the whole question depends upon considering whe- 
ther the terms of R. 2, of O. 2 does really bar the plaintiffs from 
the relief that they seek, and no one would be anxious to 
stretch or strain the language of:that rule in order to cover a 
case where, if it be made applicable, it is obvious that the 
plaintiffs may suffer a substantial wrong, The rule runs in 
these terms :— > 
(1) “ Every suit shall include the whole of the claim which the 
` plaintiff is entitled to make in respect of the cause of action; but 


a plaintiff may relinquish any portion of his claim inorder to bring 
the suit within the jurisdiction of any Court.” . 


There are other provisions of the Order to which reference 
neéd not be made, because, in their Lordship’s opinion, the 
exact provisions of R. 2, Sub-S. 1, which has been read, covers 
and ‘fits the present dispute. What was the cause of action 
that the plaintiffs possessed when the proceedings were ‘first 
Cae: R—33 ; ; is 
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instituted ? It was the cause of action due either to the fact 
that the interest had been unpaid for morethan six months, 
or that the three years had elapsed, and the principal was also 
unpaid, and in either case they could have sued for realisation 
to provide for the whole amount secured by the deed. 

The plaintiffs now purported to proceed under Clause 2 
of the deed, but even in that case the non-payment of the 
interest was the sole cause upon which they were entitled to 
ask either for the limited relief that was sought or the larger 
relief which they abstained from seeking. It is also im- 
portant to point out that the only relief that could be sought 
in both cases was realisation of the mortgage security, for the 
mortgage was a simple mortgage containing no express cove- 
nant for the payment of the principal and the interest. 

Their Lordships think therefore that the rule covers the 
present dispute, and it is only necessary, in deference to the 
careful argument that is placed before the Board, to refer to 
one or two of the authorities to which the learned counsel 
called attention, The first was in Mussummat Chand Kour v. 
Parlab Singh 1 and that can be dealt with very simply, in 
that case what happened was that a Hindu widow having sold 
the whole of the estate, and a suit being instituted to set aside 
the sale, the proceedings were objected to upon the ground 
that before the sale was effected other proceedings were insti- 
tuted to obtain an injunction to prevent the sale taking place. 
lt was pointed out that the actual cause and circumstances 
which gave rise to the dispute were different in both cases, 
because in the one all that could be alleged was an intention, 
and all the relief that could be sought was an injunction. In 
the other, the matter alleged was an act done and the relief 
sought was the restoration of the property that had been sold, 
In the case of The Rajah of Pittapur v. Sri Rajah Venkata 
Mahipatisurya 2 it is said that the cause of action means the 
cause of action for which ths suit is brought, and it does not 
say that every suit includes every cause of action, Their Lord- 
ships see no reason to attempt to qualify or to extend those ` 
words, because they are‘in fact nothing but a repetition of the 
exact words of the Code; the cause of action is the cause of” ` 
action which gives occasion for and forms the foundation of : 





` 1. (1888) L. R. 15 I. A. 156: 16 C. 98.. 
` 2 (1885) L. R. 12 í. A. 116 : 8 M. 520. . 


: 
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the suit, and if that cause enables a man to ask for larger and 
wider relief than that to which he limits his claim, he candot 
afterwards seek to recover the balance by independent pro- 
ceedings. The case of Yashvani v. Vithal 1 really illustrates 
this view, for there the learned judge held that both the causes 
of action and the remedies were distinct. 

Their Lordships, in expressing this opinion, have in mind 
the fact that, owing possibiy to faulty advice, or, it may be, to 
a misapprehension of their strict legal rights, the plaintiffs are 
in hazard of losing Rs, 14,000 in respect of a transaction 
which, so far as can be seen, was a perfectly straightforward 
transaction effected at a reasonable rate. of interest. Whether 
there be any means now, according to the law in India, of 
remedying what does appear to be a misapprehension under- 
lying the decree that was made onthe 11th August, 1914, their 
Lordships are not prepared to say, but if such opportunity can 
be afforded consistently with the well-known rules es- 
tablishing practice in India, their Lordships see no reason to 
doubt that it will receive considerate attention by the court 
before whom it is brought. i 

Their Lordships will humbly advise His Majesty that the 
appeal be dismissed.. ` . 

Solicitor for Appellants : Hy. S. L. Polak. Ex parte.’ 

K. V.L. N. —— Appeal dismissed. 

PRIVY COUNCIL. 

PRESENT :—LORD BUCKMASTER, LORD CARSON, SIR JOHN 
EDGE, MR. AMEER ALI AND SiR LAWRENCE JENKINS. 

[On Appeal from the High Court of Judicature at Fort 
William in Bengal. | 


Nabakishore Mandal and others .-. Appellant * 
Va i 
Upendrakishore Mandal and!another -.. Respondents. 


Hindu Law—Alienation by widow—Necessity —Permanent lease—Fair rent 
—Ahenee—Burden of proof —Purchase of land by the widow out .of the ‘Savings 
from ihe income of husband's estate—Stridhan or not, depends on the way the 
property was dealt with—Appeals—Appellant’s duty to show judgment appealed 
from is wrong. i . 

A person who deals with a Hindu widow having ‘a limited estate is bound to 
establish facts which justify the transaction under which he claims. 

The mere fact that the rent reserved was a fair market rent, or the „price ob’ 
tained was a fair market price, cannot alone and in itself be regarded as-sufficient. 








* Privy Council Appeal No. 92 of 1920 Bengal Appeal No, 10 of 1919, 
° 1. (1895) I. L. R. 21 Bom. 267, `> . i 
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Properly purchased by a widow out of the accumulated savings from the in- 
come. of her husband's property is an accretion to the husband’s estate, unless the 
widow is shown to have so dealt with it that it would remain her own. 

Semble :—Whether a widow buying in for arrears of rent tenanoy-rights i in 
the husband’s estate can by ber conduct make them her Stridban. zi 

In Appeals the burden of showing tbat the judgment appealed from is “wrong 
lies upon the appellant. If all he can show is nicely balanced calculations which 
lead to equal possibilities of the Judgment on eit: ier the one side or the other being 
right, he has not succeeded. 


Appeal (No. 92 of 1920) froma Decree of the Calcutta 
High Court (Chatterjea and Smithers, JJ.) which. modified a 
Decree of the Subordinate Judge (First Court) of 24 Parganahs, 

The facts are sufficiently set out in their Lordship’s Judg- 
ment. The trial judge allowed only a part of the plaintiff’s 
claim :the High; Court decreed’ the suit in full: hence this 
appeal. o ; 

- Dube for appellants: The widow was justified in granting 
the permanent lease. The rent reserved is a fair market rent. 
The trial judge found that the lease was for necessity and bene- 
ficial to the estate. See 43 I. A. 289 for effect of the-recitals. ` 

The property sold was acquired .by the widow. It is ier 
Stridhan, The price paid was a fair market price, 

De Gruyther, K. C. (Parikh and Palat, with him). The net 
profits of the estate were Rupees 5,000. There was was no 
necessity to grant the permanent lease or sell the lands. The 
recital that the lands were purchased out of her Shridhan is not 
sufficient. The sale purports to be for necessity, viz, to meet debts 
and costs of litigation. This clearly shows that the widow was 
aware that the property sold was the property of the husband, 

Dube replied. 

Their Lordships’ Judgment was delivered (November 18, 
1921) by— 

LORD BUCKMASTER :—A person who deals with a Hindu 
widow having a limited estate must be awate that he may be 


-called upon to establish the facts which justify the transactions 


under which he claims. The appellants in this case, who are 
the successors in title of one Rajkishore Mandal, find them- 
selves in that position. 
Rajkishore Mandal entered into two transactions, in the 
one case with two Hindu widows, and‘in the other case, with 
one, These transactions are now impeached and the burden 
of proving them valid lieson the appellants. The first was a 


. lease of the 17th September, 1869, which was executed*by two - 
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Hindu widows, Prasanna Kumari Dasi.and Bamakali Dasi. Their P. C. 
estate in the property arose in the following way. Prasanna was Nabakishore 
the widow of Madhusudan and Bamakali was the widow of Manda! 
Harinarayan, his brother. Harinarayan, when he died, was Upendra- 
entitled-to an undivided third share . in properties held jointly, aie 
and Madhusudan, who died in 1867, was entitled to the re- ae 
maining two-thirds, The case that” is suggested is that this Buckmaster. 
lease was required for the purpose of raising the money neces- 
sary for the payment of debts and the performance of the 
shradh in connection with Madhusudan. Now Madhusudan had 
died on the 13th August, 1867, and certainly a period had not 
elapsed so long as to render it probable that the debts must have 
been paid ; but fortunately the circumstances connected with his 
estate are not unkown, and there is information that enables 
their Lordships to recast what that position was. There is no 
_ doubt that before his death he had been borrowing money, some- 
times in small sums and sometimes in large, but at the date of 
his death the debts are nowhere put as exceeding Rs. 15,000 or 
Re. 16,000, which is probably a very liberal estimate. On the 
other hand, there is evidence. part of which was called on be- 
. half of the appellants themselves, to show that he had moveable 
property to the extent of Rs. 20,000. The petition of the widow 
showed that he had debts owing to him to the extent of 
‘Rs; 9,000, which, it may be, were included in the Rs. 20,000 of 
moveable property. In addition to that there can be no doubt 
that part of the property of the testator had been disposed 
of shortly after his death, because, although the actual deed of 
sale is not produced, a deed of sale from the person who pur- 
. ported to have bought'is, and that shows that property belong- 
ing to Madhusudan had in fact been disposed of. There there- 
fore was. not, upon the evidence as it stands, any reason what- 
ever why the property included in the lease should have been 
` used for the purpose of paying debts, and, indeed, if such ne- 
ji cessities where the real justification for the transaction itis not 
probable that it would take the form of a permanent lease, but 
5 would have been an out-and-out sale. Their Lordships have no 
hesitation in saying that the proof of the necessity required to 
justify the lease of the 17th September, 1869, is not forth-coming. 


+ It is then said that this lease must have been a lease for 
p . the benefit of the estate. and that it can be supported upon that 
. aground. It is not easy, and in this case itis not necessary, to 
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define what is exactly the character of the transaction entered 
into by a Hindu widow which can be supported on the ground 
that it enured for the benefit of the estate. It is sufficient -to. 
say that the mere fact that the rent reserved was a fair market 
rent, or the price obtained was a fair market price, cannot alone 
and in themselves be regarded as sufficient, and in the present 
case there is nothing more suggested, 

In their Lordships’ opinion the lease was not executed be- 
cause it was for the benefit of the estate, nor because circums- 
tances arose which rendered it necessary; the true explanation 
is ‘that it was granted.to a man, Khetramohan Samanta, who 
was the nephew of one of the widows, Prasanna, by whom he 
had been brought up and with whom he had lived for many 
years; 

Their Lordships think there is no need to add anything 
further to the very careful and reasoned judgment of the High 
Court upon this point, with the criticisms contained in which 
they are in agreement. 

There remains only the transaction which was entered-into 
later on the Sth May, 1895. That was entered into by 
the survivor of the two widows, Prasanna Kumari, The alleged 
justification for this depends on different considerations. It 
is said that the property sold:had been acquired by the widow 
out of her stridhan, and that‘consequently she was quite free 
to deal with it as she thought best. Now there can, their 
Lordships think, be no doubt that whatever stridhan she 


‘possessed was due to the accumulated savings from the 


income of the property which she received from her' husband's 
estate, and though it is true that when that property had 
been received it would be possibte for her so to deal with 
it that it would remain her own, yet it must be traced and 
shown to have been so dealt with, andin this case there is 
no sufficient evidence,of this having been done. Further, in this 
particular casetit appears that part, at least, of the property had ` 
been purchased from the tenants of the estate itself. This does 
not mean that the inheritance had been so acquired, but that, 
owing it may be to difficulties which had arisen in connection 
with the occupiers, their tenant rights had been bought in part 
by the release of the arrears of rent and in part by a payment 
of cash; and having so acquired their interest, it was the pro- 
perty which they had formerly occupied which was sold urder . 
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the kobala of the 5th May, 1895. If that be the true transac. 
tion no question could arise about the right of the widow in 
connection with her stridhan, because the tenant rights so 
acquired would be an obvious accretion to the husband’s pro- 
perty which, if it were possible for her to segregate, would re- 
quire some more unequivocal act for the purpose than anything 
to be found in this evidence. ‘Ihe evidence of the deed itself 
leads once more to the conclusion that not only was this pro- 
perty, the husband’s property, but that the widow . knew it and 
that she was attempting to support the deed by a further effort 
to urge the necessities of debts and the costs of litigation as a 
justification, No other explanation can be offered of the fact 
that the deed contains recitals which, upon the hypothesis that 
the property was the widow’s own, would have been quite un- 
necessary. 

"Their Lordships hold with regard to this also that the 
appellants have failed to establish, what once more the bur- 
den lay on them to prove, that the widow was in a position to 
deal with this estate. this opinion differs from that formed 
by the learned Subordinate Judge, but is in agreement with that 
of the High Court at Fort William, from whose decree’ this 
appeal has been brought. 

The only further observation that their Lordships desire to 
make is to call attention once more to the fact that in appeals 
the burden of showing that the judgment appealed from is 
wrong lies upon the appellant. If all he can show is nicely 
balanced calculations which lead to the equal possibility of the 
judgment on either the one side or the other being right, he 
has not succeeded. It is not necessary to invoke that doctrine 
against the appellants in the present instance because, for 
reasons that have already been stated, their Lordships think 
they have failed, but it is a matter which would be well for 
appellants to bear in mind, 

Their Lordships think that this appeal should be dismissed, 
and that the first respondent who alone appeared should have 
his costs, and they will humbly advise His Majesty accordingly. 

Solicitors for Appellants : W. W. Box & Co, 

Solicitors for Ist Respondent : T. L. Wilson & Co. 

K. V. L. N. } Decree of the High Court affirmed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR, ` Justice OLDFIELD AND MR. JUSTICE 
KRISHNAN, 


Venkatachalapathi Aiyar ... Appellant” (Deft.) 
v, i 
China Muna Chakrapani Aiyar -`` Respondent (PIff.) 
Publio trust—Dedication — Formalities necessary — Executory trust— 


Enforceability of—Intention to create a trust—Deed—Construction, 

Though the formalities required -by Ss.5 and 6 on tbe Indian Trusts Act 
are not necessary in the case of a public trust, yet, to constitule a public chari- 
table trust there must be a definite and imperative declaration of trust by the 
donor who must also have parted with his rights in the property for the benefit 
of the beneficiaries. A mere intention to dedicate in future does not constitute 
a public trust. 


The law relating to the enfarceability of executory trusts has no application to 
‘charitable trusts where the beneficiaries are mere volunteers. 
Held, on a construction of the deed in the case, that there wasno completed 
‘trust or dedication to charity capable of being enforced by a Court of law. 


Second appeal against the decree of the District Court of 
Madura in Appeal Suit No. 21 of 1920 presented against the 
Decree of the Court of the First Additional District Munsif of 
Madura in Original Suit No,. 134 of 1919 (Original Suit No. 
396 of 1918 on the file -of the court of the Principal District 
Munsif of Madura, 

K. S. Jayarama Aiyar for eet. 

K, V. Sesha Aiyangar for respondent. 

The Court delivered the following 

Judgments :—Oldfield J. :—l agree with the judgment 
which my learned brother is about to deliver and have nothing 
to add. 

Krishnan J. :—The first question we have to decide in 
this Second Appeal is whether a trust has been created by the 
parties with reference to the Rs. 300 and interest dealt with in 
Ex. A, The lower courts have held that no trust was created 
but the respondent’s vakil has tried to support the decree of the 
lower appellate court bý arguing that in reality a trust was 
created. 

The question has to be decided entirely on the wording of 
Ex, A, the argeement between the parties, for there is no other 
“evidence bearing on it, , That document ‘Says in one portion 
of it “ Rs. 300/—with balance of interest which has been 








“5. A. No, 2068 of 1920 - 22nd, November 1923. 
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allotted for Dwadasi charity out of the balance still due, shall be 
allotted for that charity and a dharmasasanam be executed,” 
and again in another party “the sum of Rs. 309/—with balance 
of interest relating to the said charity shall not remain with both 
of us but we shall abide by the advice of mediators and conduct 
the charity”. It seems to me that the lower courts are right in 
holding that the parties contemplated taking the advice of 
mediators in settling the details of the trust they desired.to 
create and embodying those terms in a dharmasasanam or 
formal deed of trust before the trust was to be taken as created, 


The language of Ex. A in saying “sliall be allotted anda dharma . 


sasanam be executed” seems clearly to point to a trust to be 
created in the future by a proper deed. No doubt Ex. A uses 
the expression “which has been allotted” with reference to the 
Rs. 300—but that must be read with what follows and I think 
it only means “which we have agreed to allot”. in my opinion, 
Ex. A only evidences an agreement between the plaintiff and 
the defendant to so allot the money by a proper deed of trust 
to be executed thereafter and as no such deed has yet been 
executed the matter has not passed beyond the stage of agree- 
ment into the stage of a completed trust or dedication to 
charity. Jf the money had already been dedicated: to charity it 
would not be open to the parties to revoke. that dedication or 
resile from the arrangement, But I think in the present case 
there are no words in Ex. A to show that that position has been 
reached, for { consider that under it, it will still be open to the 
plaintiff and the defendant jointly to abandon their agreement 
if they so desire and to take the money themselves. Plaintiff or 
.defendant perhaps could not by himself give up the arrange- 
‘ment against the wishes of the other but they could I think, 
-by mutual consent do so. There is vo trust impressed on the 
money yet, nor have any rights been created in any of the in- 
tended beneficiaries, the Brahmins, who are to be fed òn 
Dwadasi days, to insist on the trust-being carried out. In fact 
it seems to me that the parties have not parted with the owner- 
ship of the money, They have only agreedto dosoin the 


future, 


, It is true that the charity contemplated is a form of public 

charity and the indian Trusts Act does not apply to it 

and- consequently no formalities are required by law.to create 
R—34 ; 
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it. See Manohar Ganesh Tambekar v. Lakshmiram Govind- 
ram 1, and Bhuggobutty Prosouno Sen v, Gooroo Prosonno 
Sen 2, Nevertheless to create a trust with reference to a parti- 
cular property it is necessary that language used should be clear 
enough to show a definite intention to create a trust by it and 
should amount to a declaraticn which is or can be construed to 
be imperative. See Halsbury’s Laws of England Vol. 28, page 
12, paragraph 17, It isfurther necessary that the right of the” 
author of the trust in the property should have been parted with 
for the benefit of the beneficiary. .Vice Chancellor Bacon 


, observes in Warriner v, Rogers 3 , that “The one.thing necessary. 


to give validity toa declan of trust—the indispensable 
thing—I. take to be, that the donor, or grantor, or whatever he 
may be called, should have absolutely parted with that interest 
which had been his up to the time of the declaration, should 
have effectually changed his right in that respect and put the 
property out of his power, at least in the way of interest,” 
This passage is quoted with approval by Sir G. Jessel, M. R. 
in Richards v, Delbridge 4. Applying the above tests to 
the present case I think it is clear no trust has been crea- 
ted. 

It is further argued for the respondent that even though 
an executed or completed trust may not exist in the case there 
is nevertheless an executory trust here because there is a con- 
tract to create a trust which is specifically enforceable between 
the parties. Uefendant urges in answer that there was really 
no consideration for the agreement embodied in bx. A as the 
whole of the money dealt with in it in reality belonged to him, 
It is not necessary to decide this point for as between parties the 
doctrine of executory trusts does not apply. In cases of contract 
that doctrine is applicable only in cases like marriage settle-. 
ments where there isa contract based on valuable consideration 
for the creation of a trust of which specific performance can be, 
ordered at the instance of the benficiary. See Underhill on 
Trusts page 14. No authority has been cited to show that it 
applies to cases of charitable trusts where the beneficiaries are 
purely volunteers as in the present case. 

It was also argued that once there is a dedication to a 
charity the fact that the details of the trust are not settled by 


1, (1887) “I. L. R. 12 Bom. 247 2. (1897) I. L. R 28 Cal. 112. 
3. (1873) L. R. 16 Eq. 340 at. p 348. 4. (1874) L. R. 18 Eq 11 atp, 13 
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the dedicator will not affect the validity of the dedication, In 
such cases the defect will be cured-by the Court in some cases 
and by the Crown in others, See Tudor on charities and Mort- 
main, 4th Edition. Chapter VII. But the fundamental thing re- 
quired to support the contention is a completed dedication; a 
_mere intention to dedicate in future ‘is - insufficient as it has no 
_legal effect. In the present case, as I hold that there was no gift 
or dedication to charity, the argument becomes irrelevant. 


From the above discussion it follows that the plaintiff was . 


not entitled to any declaration regarding any trust for no trust 
exists. It is then argued that Ex. A evidences a specific enforce- 
able contract between plaintiff and defendant and that in this suit 
itself specific performance should be directed by the execution 
of a formal trust deed afler the details for the conduct of the 
charity are settled by a punchayat as contemplated by Ex. A, or, 
that failing, by the Court itself. This is what the Lower Appel- 
late Court has ordered but | think that course is not justifi- 
able. There is no prayer in the plaint for any such relief and 
without an amendment of the plaint and a retrial of the suit, 
such relief cannot be given without Prejudicing the defendant. 
To gran! such an amendment will ‘entirely alter the nature of 
the suit. In those circumstances I consider that it is not proper 
to allow an amendment of the plaint at this late stage of the 
- case, The District Munsif had’ dismissed the plaintiff’s suit on 
the very ground that his remedy was to -sue for specific per- 
formance and yet plaintiff made no application for amendment 
till now. The plaintiff, I think, should be left to enforce his 
remedy, if any, in a separate suit if so advised. : 

In the absence of a trust the- plaintiff's suit based solely 
on the existence of one must fail. I would therefore allow the 
Second Appeal and reverse the decree of the District Judge and 
restore that of the Munsif with costs here and in the lower 


appellate court. 
A. V. V. . Second appeal allewed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. S 


PRESENT :—MR, JUSTICE KUMARASWAMI SASTRI AND MB; 
JUSTICE Devaposs. i 


Kalidindi Seetaramaraju . Appellant” (Plaintiff). 
V. 
Vegesana Subbaraju and others ... Respondents (Defendants 
2 to 5 and 1). 

-Kalidindi Limilation Act, Ss. 6,8, 9 and art 114—Lunalic—Adverse possession against 
Seetarama- + Limitation—Suit by legal represen'ative--Widow's eslate—Reversioners when 

pa barred , : 
Vegesana Under the provisions of the India Limitation Act lunacy would not by itself 


Subbaraju. prevent limitacion from running against a lunatic. Where a person entering into 
possession of a lunatic’s property was in no fiduciary relationship to the lunatic but 
entered into possession for his own benefit and in assertion of a.title hostile to the 
luoatic, limitation would begin to run from the date when be so took possession : 
though ihe lunatic would be entitled to sue for recovery of the property within 
3 years from the date when his disability ceases. If he dies a lunatic leaving his 
widow as legal representative, then she could sue within three years of his death. 
Tf the widow fails to sue within the said period for recovery of the property, the 
reversioners lo the estate of the lunatic would also be barred and they cannot, 
reckon limitation from the cea b of the wdow. 


Second appeal against the decree of the Court of the Tem- 
porary Subordinate Judge of bllore in A. S.No, 137 of 1919 
-(A. S. No. 379 of 1918 on the file of the Court of the 
Subordinate Judge of Ellore) preferred against the decree of 
the Court of the Additional District Munsif of Bhimavaram in 
O. S. No. 71 of 1917, 


P, Narayanamurthi for appellant, 
V, Ramadoss and K, Venkatarama Raju for respondents, 


The Court delivered the following 


Judgment:—This appeal arises out of a suit filed by’ the 
plaintiff for a declaration that his vendor the ist defendant: 
was the nearest reversioner of the late Venkataraju and that the 
alienations of the immovable properties mentioned in the 
plaint by Venkayya, the wife of Venkataraju to the family of 
defendants 2 to 5 and that of defendants 6 to 11 are invalid 
and not binding on the plaintiff or the Ist defendant, fur pos- 
session and mesne profits which were assessed at Rs: 200 for 
the year 1913 and for subsequent mesne profits, Various pleas. 
were raised by the defendants, the chief of which were that the 
Ist defendant was not the nearest reversioner of ‘the late 
Venkataraju, that the sale-deed of the 8th of February 1913 in 





we. * S.A. No. 1208 of 1920. as 16'h December 1981.7 > + 
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favour of the plaintiff. was not bona fide-and valid; that- the 
alienations by the widow were for necessity and binding on the 
reversioners and that the suit was tarred by limitation -and res- 
judicata, “The District Munsif passed a decree’in favour of the 


„plaintiff but on appeal the Subordinate Judge reversed the decree- 


in so far as it related to item 1 in the plaint schedule and dis- 


missed the plaintiff’s suit, He held that Venkayya, the wife of 


Venkataraju executed the sale-deed dated the 14th of May 1880 
on which the defendants relied and a copy of which was filed 
as Ex. IX, He also held that the sale-deed was executed by 
her to ‘discharge a debt due by her- husband, that it bound her 
husband's reversioners, that.the 1st defendant ratified the sale 
of the suit land by the wife of Venkataraju and that the suit 
was barred by limitation as the alienees from Venkayya. have 
been enjoying the property from 1880 without interruption. 
The facts found are that during the life-time of her husband, 
Venkataraju, his wife KI ezecuted a. sale-deed of the 
lands to Narasimharaju. - [X which is a copy of the deed 


dated the 1ith of May ie oe that Venkataraju borrowed * 


Rs, 51-11-0 on the 30th of November 1877 and mortgaged the 
land described in the document to him, that the amount due 
on the date of the sale-deed was Rs. 79-12-0, that Venkayya 


borrowed Rs, 10-4- 0 to discharge other debts and that the 


land ‘specified in the document was sold for Rs, 90-0-0, The 
deed winds up as follows :— 

“ As my busband Venkataraju is not of a sound mind, L 
have to execute the said sale-deed. This is the jeroyati sale- 
deed executed by me.” It is clear that so far as. the sale is con- 
cerned Venkayya who was neither the Committee i in, Lunacy 
or the natural guardian of -her husband ` Venkataraju, who was 
alleged to be a lunatic, had nọ power to execute the sale- deed, 
Venkataraju died in 1882 and as the finding i is that the alienees 
were put in possession on the date, of the sale in 1880 they 
have been in possession under an ‘invalid alienation by the 
wife of Venkataraju from. 1880. Venkayya, died in 1910. and 
the 1st defendant who is found to. be the reversioner sold the 
property,to the plaintiff in 1913, As the case is not one of an 
alienation, by a widow, the suit does not fall under Art, 125 of 
the Limitation Act. 


It is contended. by Mr.- ayant for the apreli 
anttlat as. Venkataraju was insane atthe date of the. sale 
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by his wife and died insane, there could be no adverse 
Possession against Venkataraju and that at his death adverse 
possession could only commence against his widow in which 
the case the reversioner would not be barred, The ques- 
tion is whether adverse possession can commence to run 
against a person who is insane, In Smyth v. Byrne \ it 
was held that a person entering on the lands of a lunatic 
with notice of lunacy and of the rights of the lunatic be- 
Comes a bailiff in respect of the lunatic’s estate in the lands, 
and that where the lands are held by the lunatic under a con- 
tract of tenancy and a new letting is subsequently made to the 
person so entering, such new letting will be deemed a graft on 
the old tenancy. O’Brien, L. C. observed that the same prin- 
ciple should be applied to lunatics as is applied to minors and 
that it was a well-knownru le that if under certain circum- 
stances, a person enters upon a minor's property,’ he becomes 
clothed with such a fiduciary relationship towards the minor 
that he cannot acquire the minor’s estate for his own benefit, 


` The facts of the case were that the plaintiff was certified to be 


of unsound mind and that shortly afterwards his sister came to 
live on his farm and took over the working and management 
and before the expiration of the lease, a fresh lease was 
entered into in favour of his sister, On these facts the judges 
were of opinion ‘that the sister was only a bailiff, the new let- 
ting being deemed only a graft on the old tenancy. In Biss 
In re, Biss v, Biss ? the question arose as to whether the rene- 
wal of a lease was to be treated for the benefit of the old 


Jessors. Romer, L. J. in the course of his judgment observed : 


“I now proceed to consider the cases with reference to the 
position of the person obtaining the renewal. The cases where 
the person has clearly occupied a fiduciary position in the 
matter including an executor, administrator, trustee or agent 


- need not be dwelt upon, ‘as they present no difficulty, I need 


only remark in passing that it must not be forgotten that if a 
stranger enters into possession of an infant’s property he is to 
be regarded as acting as a bailiff or agent for the infant in 
respect of that property.” The learned Judge then proceeded 
to consider cases where the person renewing the lease did not 
clearly occupy a fiduciary position. 








- -l,- Irish Reports 53. oA bah _ . .2. (1903) 2 Che40e... 
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It is argued by Mr, Narayanamoorthy on the strength of 
the observations of Romer, L. J. that, in the case of infants, 
strangers entering into possession should be deemed to be bailiffs 
‘or agents for the infants and ori the strength of the observations 
of O’Brien, L. C. in Smyth v. Byrne! that the position of infants 
and that of lunatics is the same and that there could be no 
adverse possession by the purchaser from Venkayya as Venka- 
taraju, the husband of Venkayya was a lunatic at the date of the 
purchase, 

_ For the respondents it is contended that the question as to 
whether possession by a stranger should be deemed to be ad- 
verse or not is all dependent on the facts of each case, and 
that where there is no antecedent relationship between the 
person who enters into possession and the minor or lunatic 
such as would in equity fasten on the person sa entering into 
possession a trust, actual or constructive, there is no reason 
why possession by the stranger adverse to the minor or lunatic 
should not give him absolute title after the expiration of the 


statutory period, It is pointed out that in the case of Smyth v, - 


Byrne 1 the person who got a renewal of the lease was the 
sister who was living with the lunatic and that the observation 
of Romer, L. J. in Biss In re, Biss v. Biss? are only obiter as it 
was held in that case that no circumstances existed which 
would in law render the renewal a graft on the old tenancy. In 
Wall v, Stanwick 3 a widow to whom certain property was be- 

queathed.during her life or widowhood with remainder to her 
infant-children marrried again but continued to reside in and 
managed the property and received rents and prohts, and main“ 


tained the children throughout. One of the children married’ 


during minority and ‘after some time ceased to be maintained 
out of the rents and profits. A suit was filed against the mother 
_ for an account, It was held that, although her second marri- 
age divested her estate, the mother was in possession as bailiff 
for the infant-children, and not as guardian by nature or by 
leave of her children, or as a trespasser and that she was there- 
fore liable to account. Kekewich, J, observed : “But Mrs. Stanw- 
ick continued in physical occupation of the Masons Arms and 
inreceipt of the rents and profits of the cottages. In what 


character ? guardianship by nature (suggested by the defence) 





Cd 


1. J. Irish Reports, 23. 2. (1903) 2 Ch. 40. 
oe 3. (1887) 34 Ch. D. 763. 
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‘Kalidndi would not confer the rights required to justify the mother’s 
“Seetarama- : pete D ; . : . 

-raju ‘acts, nor will any other specific guardianship suffice to explain 
ee the occupation and receipt of rents and profits from’ first to 
‘Vegesana - 


Subbaraju, last, and it would be difficult ‘and inconvenient to treat the 
‘character as changed from time to time, especially as some of 
the children have all along been and still are infants, It will, 
T think, be safer and more correct to treat the widow as having 
occupied and received rents and profits as the bailiff of her in-” 
fant children, Not only is this character known to the law; but 
it is presumed to exist wherever circumstances require it—that 
is, wherever it is proper to make a man accountable fur ‘the 
rents and profits of an infant’s estate, and he cannot be shown 
to have been in possession in some other character. This is 
fully explained by: Vice Chanceller Wood in Thomas v, 
Thomas! and by the late- Master of the Rolls in Howard v. Earl 
of Shrewsbury 2, where the old cases on the subject are cited, 
Having regard to the strictures on the plaintiff’s pleadings it is 
not unimportant to observe that such a bailiff occupies a fidu- 
ciary position, so that he may properly be styled a trustee, ‘as 
a testamentary guardian may be (See Mathew v. Brise 3 where 
the Statute of Limitation was held inapplicable on this ground). 
He is accountable because he fills that character—that is, bé- 
cause he is in possession, not on his own behalf, but as agent 
for some other person.” ‘In Thomas v. Thomas !, it was held 

i that where a father entered upon the estate of his infant child- 
ren the presumption was that he entered as their guardian 
and bailiff and that limitation would not begin to run against 
children until they attained 21. Sir W. Page Wood V. Cin 
delivering Judgment observed “I do not accede to the argument 

' that, because an infant can treat any stranger who has ente:éd 
upon his land as his bailiff for the purpose of enfoicilig 
an account of rents and profits received by ‘such ‘stranger, 
it therefore follows that the infant may in all cases treat such 
stranger as a bailiff, for the purpose of escaping from the effect 
of the Statute of Limitations. I think that is open to con- 
siderable argument, especially as that Statute provides that ten 
years only shall be allowed after the termination of the dis- 


1.+ (1855) 2 K. and J. 79 : 69 E. R. 701. - 2. (1874) L. R. 17 Eq. 378, 397. 
3: (1851) 14 Beav. 341. e- 
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must, be rendered. altogether nugatory, if-it be held that in 
-every case where a stranger enters‘upon ån infant's ‘estate he 
enters as bailiff ; because, if that were so, time would not -begin 


to run against the infant until he attained 21.” After referring. 


to the principle that possession is never’ considered adverse, if 
it can be referred to a lawful title he -held that the entry'on the 
property by the father who was the natural guardian” and” was 
" maintaining them would be held to be an entry ‘on their be- 
half and as their guardian and was totally different . from the 
case of a mere stranger entering upon- the propeny: MDEE 
similar circumstances. . ; 
We.do'not think it can be stated as a PT proposition, 
that there could be no adverse possession of ‘property which 
belongs to alunalic or minor during the continuance of: the 
lunacy or minority of the owner. The question, bas in each 
case to be decided with reference to the anterior realationship 
between the person taking possession and the minor or lunatic 
and to whether any circumstances exist which would -entitle 
the Court to hold that the person who entered into possession 
did so under circumstances which would in law make hith only 
an agent or bailiff of the minor or lunatic. -The section of the 
Limitation Act shows that, though fime begins to run against 
minors and lunatics an extended period of-limitation is given. 
S. 6 provides that where a person entitled‘to institute a -suit or 
make an application for the execution of a decree is at. the time 
from which the period of limitation is to be ‘reckoned, a 
minor, or insane or an idiot, he may institute the suit or make. 
the application within the same period after the'disability has 
ceased, as would otherwise have been allowed the time pres- 
cribed therefor in the third column of the First sheduleto the 
Act, and that where the disability continued up to the death of 
such person his legal representative may institute the suit or 


make the application within the same period after the death as” 


would otherwise have been allowed from the. time so pres- 
cribed ; and where the legal-representative is also. under dis- 
ability at the date of the death he will have thé same privileges 
as are conferred by Clauses Land 2to S.6, S, 8 provides 
that. the period within which any suit must be instituted 
or application made will not be extended to more than three 
years from the cessation of disability or the death of the person 
affected thereby. S. 9 provides that when once time has-begun 
R—35 z 
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to run no subsequent disability: or inability to sue stops it, 
Article 144 provides a period of 12 years from the date when 
the possession becomes adverse to the plaintiff. It seems. to us 
from the provisions of the Limitation Act that lunacy or 
minority would not by itself prevent limitation from running as 
against a lunatic or minor and that in cases where it is clear 
that the person entering into possession was under no duty to ` 
the lunatic or minor and entered into possession for- his own 
benefit and in assertion of a title hostile to that of the hinatic 
or. minor, limitation would begin to run fromthe date when 
he so took possession though the lunatic would be entitled to 
file a suit within three years from the date when his disability 
ceases, If he died a lunatic, then the suit could he instituted by 
his legal representatives. In the present case even assuming 
that Venkataraju died a lunatic, time began to run from the 
date of the sale deed and a suit to recover possession of the 
property, should’ have been filed by the widow. The fact that 
she had only a limited widow’s estate ın her husband’s property 
would not prevent limitation from running: for a Hindu widow 
1s the legal representative of her husband and she is the person 
who on the death of the lunatic would be entitled to sue as 
representing the estate. The fact that she herself was the 
vendor would not prevent limitation from running, We are of 
Opinion that in the present case time began to run from the 
14th of May 1880 the date of the sale deed as there are no 
circumstances to suggest that the vendee entered into possess- 
sion for the benefit of the deceased Venkataraju. 

The Second Appeal therefore fails and is dismissed with 


costs. . 

“ A. V.V. j ; Second Appeal dismissed. 
IN THE HIGH COURT OF JUVICATURE AT MADRAS. 

` PRESENT :—MR, JUSTICE AYLING AND MR. JUSTICE VEN- 
KATASUBBA Rao, ji . 
Kandaswami Reddi and others ... Appellants * (Defendants 1 

lo 5 and 7 to 11. 
v. — 
Suppammal and another, -Respondents (Plaintiffs.) 
Limitation Act, S. 19— Acknowledgment —IVhat amounts to—Admisstan m 

a plaint that a hypothecation deed was executed — Whether an ackuowledgemeni 
of liabilily thereunder. : 


* A, A. O,-No, 139 of 1920. YA 7th December 1971. 
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The defendants men‘ioned in a plaint in a former suit that they executed on a 
certain date a hypothecation document for Rs. 200, io favour of the plaintiff, under 
circumstances in. which it was immaterial whether-the hypothecation deed was 
discharged or not prior’to that date. In a suit by the plaintiff on thé hypotheca- 
tion bond held, that the statement in the plaint was not an acknowledgment of á 
subsisting liability under S. 19 of the Limitation Act. 

An admission of past liability unaccompanied by an allegation of discharge 

- cannot ia all cases be inte1preted as an admission of subsisting liability. ; 
Maniram v. Seth Rupchand 1. Explained Ranganayakalu Aiyaw v. Subbayyan 
2. diss. from. Sebramania Aiyar v. Veerabadra Pillai 3. Refd. to. 


Appeal against the order of remand of the court ‘of “the 
Subordinate Judge of Ramnad at Madura dated tith November 
1919, in A. S. No, 80 of 1919 (A. .S. No. 230 of 1919 on the 
file of -the District Court of Ramnad) preferred against the 
decree of the Court of the District Munsif of Satur in O. S. No. 
527 of 1916. RA : 

K, V. Sesha Aiyangar for odaat 

F, J. Vaz for respondent, 

The Court delivered the following 

Judgments : Ayling, J. .—The sole question for our deter- 
mination is one of limitation. Plaintiffssue on a mortgage bond, 
Ex, A., dated 11th’ November 1907, and it is admitted that the: 
suit is time barred unless a certain passage ina plaint, Ex. B, 
filed by the defendants (appellants before us) against plaintiffs 
(O.S. No, 1011 of 1912) can be relied on as an acknowledgment 
of liability under S. 19 of the Indian Limitation Act, 1908. 
The passage runs thus: “7. The Ist plaintiff and his brother 
the 2nd plaintiff, namely, Suppa Reddy, jointly executed to him 
(Ist defendant) on the said date an hypothecation deed for Rs. 
200 after deducting the sums paid towards the said othi 
amount of Rs, 275. Along with the said deed, the deed of othi 
executed in the year 1888 and the othi deed of 1907 were aiso 
given to the Ist defendant. ” Ist plaintiff and 2nd plaintiff re- 
ferred to were respectively defendants 1 and 2 in the suit be- 
fore us; and the ‘ Ist defendant ’ was the present 2nd plaintff, 

It is admitted that the hypothecation deed referred to is 
Ex. Aon which the present suit is based. The question is 
whether this passage should be construed as an implied 
acknowledgment of liability under Ex, A, i, e., an acknowledg- 
ment that, at the time the plaint, Ex. B, was presented, Ex. A 
was still undischarged. That this is the test to be applied is 


1, (1906) L.R. 33 I. A. 165; 33 Cal. 1047 : 16 M. L. J.°300. pre 
.29 (1908) 5 M, L. T. 71. 3 a wuyi MLJ, 3t, ` 
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clear from the section itself. “ Liability’? can only signify” 
present liability at the time “of acknowledgment ; and this - is 
clearly laid down in Venkata v. Parthasaradhy 1. Mr. Vaz, who 
argued the case for respondents, suggested that the effect of the. 
Jatter judgment had been largely affected, if not altogether 
destroyed, by the Privy Council judgment in Maniram v. Seth 
Rupchand 2, 2, and by the later cases based thereon. This does 
not seem to be so. It isnot suggested that the acknowledg- 
ment: need be express; and the. cases relied on are useful as 
throwing light on the circumstances’ in which it should be in- 
ferred that the liability is ‘subsisting. - But that is all, The ex- 
press admission in Ex. B is merely that’the present defendants. 
1 and 2 executed the suit mortgage on tlth November 1207, 
and handed it over to 2nd plaintiff with the earlier possessory 
mortgages of which it was the subject. Are the circumstances 
such that we can infer that the defendants meant to imply that 
Ex. A was still outstanding ? 


Mr. Vaz has argued that this inference is a necessary legal 
inference from the simple fact that’ in reciting the facts of ex- 
écution, defendants do not say that the document had been dis- 
charged. This contention we cannot admit. There is certainly 
nothing in the Privy Council judgment in Maniram v, Seth Rup-. 
chand 2, to support it. In that case, there wasan admission 
dated 20th September 1899 by the defendant that at the time 
of the death of plaintif's father (6th October 189%) there were 
open accounts between them, The. exact passage ran: “The 
applicant Rupchand Nanabhai is a big Mahajan of Burhanpur 
paying Rs. 106 as income tax, For the last five years he had 
open and current accounts with the deceased. The alleged 
indebtedness does not affect his right to apply for probate. ” 
Their Lordships say: “The first sentence shows that there 
were open accounts at the death of Motiram, If nothing fur- 
ther is alleged, the natural presumption is that, they continued 
unseitled at the time the statement as made. ” 


It is this latter sentence in the judgment that-is made the ~ 
basis of the. argument. I.can see no ground whatever for hold- 


_ing.that their Lordships were considering anything but the 
circumstances of that case or intended to’ lay down any rule of 


-_ 


1, (1892) I. L. R. 16 Mad. 220. 2. (1906) L,-R. 33 I. A, 165, 
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legal inference. . The presumption in that case was very strong. 

The defendant was dealing with an. allegation that he owed 
money to the estate, for administration of which he had been 
appointed trustee, and should therefore be refused probate. 

‘He admitted that up to the time of the death ofthe testator 
there were open and current accounts between them ; and 
added in effect, that even if the balance was against him this 
was no sufficient ground for refusing to allow him to adminis- 


ter the estate, seeing that he was himself a wealthy man. ` That. 


ig the meaning of the paragraph quoted taken as a .whole. If 
defendant had been in a position to-say that the account had 
been settled between .6th October. 1898 and 20th -September 
1899, he would certainly have said so.;-for this would have 
been a much better answer to plaintiff's objection. .As he did 
not say so, the inference that the accounts still remained un- 
settled is natural and obvious. 


I cannot extract from this judgment any sale of, Jaw. that - 


an admission of past liability unaccompanied by an allegation 
of discharge should in all cases be interpreted as: an admission 
of subsisting liability; and with all respect, I feel bound to 
differ from the view of Miller, J;-in Ranganayakalu Aiya v. 
Subbayan |, 1, that this was intended. No such view was taken as 
far as I can see by the learned Judges in Subbramaniya Aiyar 
v. Veerabadra Pillai ?. They are at pains to set out the 
facts of the case before them ; and Napier, J distinctly says: 
“It may not necessarily always be that deduction “to -be 
drawn,” In fact as stated in Andiappa Chetty v. siasinee Naidu -3 
Each case mist be treated onits own merits.” From the 
language used and the circumstances in which the acknow- 
_ledgment is made, it must be decided whether it ‘amounts to 
an impliéd acknowledgment of subsisting liability, Hingam 
Lal v. Mansa Ram $ may be referred to as asomewhat similar 
case in which the Court declined to draw the inference desit- 
ed by the party wishing to save limitation. 

We must therefore look to the facts before us: and here 
I-think the District Munsif was right in ,holding that no ack- 
nowledgment of subsisting liability is to be implied, It is 
pointed out that the question of whether Ex. A had or. had not 
been discharged was entirely immaterial in 0.8. No, 1011 


— 1.-5M.L.T, 71. : z 2, (1921) 41 M. L. J. 217. 
3.0 (1911) I-L.R. 36 Mad. 68; ; 31 M. LJ. 1024. 4. (1896) I. L. R. 18 All’ 384, 
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of 1912,. which wasa suit to enforce specific performance 
of a contract to sell, The execution of Ex. A appears to 
have been mentioned simply for the purpose of explaining 
how the othi deeds came to be in the hands of the defendants 
in that case ; and where the discharge of a document is entirely 
irrelevant to the purpose for which the statement is made, no 
adverse inference can-be drawn from the failure to allege dis- 
charge. It may not be irrelevant to note that when examined 
as a witness in the same suit Ist defendant deposed that Ex. 
A had been discharged. 

We must therefore hold that Ex. B is not an acknowledg- — 
ment which will save limitation. We must therefore set aside 
the order of the Subordinate Judge and restore that of the 
District Munsif with costs in this and the Lower Appellate 
Court.. ; 

Venkatasubba Rao J] :—1 agree, 


C. A. S. Appeal allowed. ~ 


IN THE HIGH COURT UF JUDICATURE AT MADRAS. ' 


i 


PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM, = 


T. S. Mahammad Hussain Saheb... Appellants? (Plaintiffs.) 
Bahadur and another l l ; 


l v. 
Mahammad Abdul Rahim Beg... Respondents (Defendants 
Sahib and others 1 and 3 and L. R. of 


2nd Defendant.) 

Religious Endowment—Inam granted for religious scroices— Whether 
service holder should strictly account for the disposal of profits—Maintenance 
of service holder—Division of inam lands when and whether permissible, 

Where an inam is granted for the Pet formance of religious services, itis not 
necessary that the service holder should strictly account for his disposal of the 
produce of the lands attached to the charitable object. The lands are granted for 
his maintenance and the maintenance of his heirs subject to the condition of his 
keeping up the religious foundation and performing the services regularly, 

. There is.nothing objectionable in the lands being temporarily divided among 
the holders of the office as the joint trustees if the division is for the better 
convenience in the performance of their duties, 


Appeals from the decree of the Court of the District 
Judge of Guntur in O, $. No. 7 of 1917 dated 19th December, 
1919, o ; 


AA a a 
"Appeal Nos. 193 and 202 of 1920, ' 6th October, 1981, 
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_ V, S. Narasimhachari for P. Venkataramana Rau for 
appellants. S Ee S E 
A, Krishnaswami Aiyar for 1st respondent, 


T. R. Ramachandra Aiyar and.N. R. Sesha diyar for 2nd 


and 3rd respondents in C. M. A. 193 of 1920. 
` The Court delivered the following 
Judgments :—Spencer, J.:—This suit (O. S; No.7 of 1917) 
was brought under S. 14 of Act XX of 1863, Religious Endow- 
ments Act, for (1) a declaration that the properties in the 
` schedules to the plaint belonged to the great Musjid at Guntur 

(2) the removal of the defendants from the trusteeship of the 
Musjid and for appointing a new trusteein their place and (3) 
a direction that the defendants should account for the income of 
the trust property for twelve years and other appropriate reliefs; 

The District Judge found that this mosque was founded by 
Orders of the Sultan of Hyderabad, that Hajee Abdul- Razak 
and his heirs were appointed Muttawailis or trustees with the 
duties of Peish Imam and Khateeb attached and that they were 
to enjoy the lands and do the religious services from generation 
to generation. He held further that so long as the defendants 
and.their heirs performed the duties of that office, they hada 
right to enjoy the produce of the lands and need not account 
for it. He came to the conclusion that the only breach of 
trust committed by the defendants was that they allowed dwell- 
ing houses to be constructed in the mosque compound and for 
this he ordered that rent should be levied at ttie rate prevailing 
in the Municipality in order ‘to prevent a title being ‘acquired 
by the occupants of the houses adverse to the trust, The Judge 
found that the only act of malfeasance was that ‘they divided 
up the lands attached to the offices among themselves and he 
directed that the lands should be restored. to the combined 
office of Muttawalli, Peish Imam and Khateeb. Mr. Narasima- 
chariar for the appellants argued that the grant in this’ case 
was a grant to the mosque, that the inam was a Davadayam 
Inam, that the whole income of the lands should be spent on 
purposes connected with the worship and that the defendants 
were bound to account for the manner in which they spent it. 

. The principal evidence produced on the plaintiffs’ side 
consisted of certain Inam Registers which are Exhibits C, D, K 
(3) and K (4). On the defendants’ side, certain.Parwanas or 
grantedeeds were produced and have been marked as Exs.. I to 
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IV. It appears from Ex. D that atthe time of.the Inam 
Settlement certain Dumbalas were produced which are not now 
forthcoming and that the Parwanas now exhibited were not 
produced at that time. Mr. Narasimachariar argued that Ex- 


hibits:I to IV, even if conceded to be genuine, are not shown 


to relate to the suit property. He argued that there was no 
evidence that Pattipad village mentioned in Ex, I corresponded 
to Mallayapdlém in the Inam Register Ex. C. In Ex, D the 
grantor is stated in column II to be Vasiredni Venkatadrirayadu, 
The original grantee is given incolumn 13 as Khaji Rahitullakhan 
and the present owner is entered as Muzavar Davied Beg, Now 
we have ascertained fromthe District Manual of Kistna District 
that Vasireddi Venkatadrirayadu ruled between 1778 and -1816 
and that in 1710 the Subedar of the Deccan béstowed Kondavidu 
Sircar on the Vasireddi family. Rahitullakhan the origina] 
grantfee’s name must be a mistake for Rahitulla’s mosque and 
Davied Begin column 16 was of Ex. D (as it appears from 
K-3) the grand-son of Abdul Razack in whose name the grant 
appears in Ex. I, In Ex. K (3), a statement given at the time 
of the Inam inquiry in Fasli 1269, Abdul Razack is mentioned 
as Sannaddar. In the Inam fair Register of Mallayapalem 
village (Ex. C.) the grantor is stated to be Bapulal Jung- of 
Hyderabad in Fasli 1185. This is evidently a mistake for 
Basulat Jung of Hyderabad. who is the grantor mentioned in 
Exs, Il, HI and IV. At the back of Ex. III there is a plan of 
the compound enclosing the mosque which shows the position 
of the buildings and this corresponds to the plan filed by the 
patties in the case, On the whole, we are of. opinion that from 
the name of the grantor Basulat Jung, the name of the grantee 
Abdul Razack, the date which is 1155 Hijri, the extent which 
is 10 Kuchelas both in Ex. C andin IV a and the plan at the 
back of Ex. C, there can be no doubt that Exs. 1, to IV as well 
as Exs. C, D, K-3 and K-4 relate to the suit mosque, It was not 
disputed at the trial that the defendants are the heirs of the 
original grantee Abdul Razack. The result is that the District 
Judge's conclusion that the grant was made to the defendants’ 
family for the upkeep of the mosque and its buiidings and for 
the performance of the services was correct, Exhibit K-4 


- contains a statement in the “ remarks.” column that altogether 


there was an .Jnam of 500 acres for the performance ot services 
of this.mosque, and that-it is in the possession’. of Davied Beg, 


PART .X.] THE MADRAS LAW JOURNAL..REPORTS. 275 


Béirig Inam.for the. performance of religious services, itis. 
not necessary that the. service holder shoyld strictly account for, 
his'disposal of the. produce of the lands-'-attached to the.chari- 
table object. The lands are granted for his maintenancé 
and: the maintenance of his heirs subject to the condition.of his 
keeping up the masque and performing services, regularly, This 
is the rule ‘followed by Government., (See Board's , Standing 
O. 52, R. III which declares that inams granted for: reli- 
gious objects such as for the support of temples and mosques, 
are as a rule continued to the present. holders, their successors, 
and are not subject to further interference, so Jong as the build- 
ings or'institutions are; maintained in an, efficient state, and 
the.services continued to be performed according to the condi- 
tions'of the grant.) ; AI IA BAY te ites 
si +! We see no objection to the lands being temporarily divided 
up: among the holders of the office or joint trustees as the des: 
cendants of the original trustee become, ifthe division is for 
better convenience in the performance of their. duties. ' As 
Bhashyam Ayyangar, J observed in the case of a Hindu: Temple 
in Ramanathan Chetty v, Murugappa: Chetty 4 that the emolu- 
ments of an office are subject to partition like any other family 
property though the office is.joint and co-trustees all form one 
collective trustee. ' ore a ee 

As regards the buildings in the mosque compound they are 
apparently for the habitation of those who perform service in 
the. mosque. It is not shown that they interfere with the per- 
formance of the worship. © 0 AA an Wee 

The District Judge’s order’ thatthe ~ovcupants should pay 
rent cannot be supported. If the trustees -are--not liable to 
‘account for the income, they should not , be directed’ to pay 
rent to themselves. Ihe appeal must therefore be dismissed, 
In the objection memorandam the, Ist .defendant has: raip 
sed the objection that he is .not liable to pay the. costs of the 
plaintiffs when he succeeded in the suit. No doubt, he.brought 


the suit on himself by his application to the municipal authori 


ties in which he alleged that the lands and buildings were 
the exclusive property of the mosque and that he bad no per- 
sonal rights whatever in them. He resorted to this declaration 


in order to escape payment of the municipal tax. He there- 
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fore deserved to have to pay his own costs: in the suit, But 
having been successful,. it was not just to make him pay the 
costs of the plaintiffs also .. when the suit substantially failed. ; 
The lower Court's decree in respect of costs “will be modified: 
by directing that each party will pay their own costs throughout. 

Fhe connected appeal No, 202 of 1920, which is, by defen- 
dants 3 and 4 in which they persisted in their appeal memorans. 
dum in maintaining that the defendants had acquired full rights 
of ownership by adverse possession in respect of the” suit lands, 
and in maintaining that the Judge was wrong in holding ‘that’ 
the grants were made for ‘the performance of services at ‘the’ 
mosque, though it must be admitted that the defendant’s Vakil' 
abandoned this position'at the hearing of the appeal, must be 
dismissed with the exception only that the Lower Court's decree 
will be modified by omitting the direction as to the levy of rent 
by ist defendant from the other defendants for the use of the 
“buildings occupied by .them as dwelling houses, Each side. 
to bear their-own costs. 

A declaration will be added to the decree to the effect that 
the mosque is a public mosque and that the emoluments belong. 
to the office-holders for the time being subject to the due per: 
formance of their duties in the mosque. 


rey 


Ramesam, J :—I agree. - - l 
C. A.S. ' NE _ Appeal dismissed >; 
IN THE HIGH COURT -OF JUDICATURE AT MADRAS. 


t A 
‘PRESENT :—Mr. JUSTICE KUMARASWAMI SASTRI. AND Mr. 
Justice OpcErs, 7 es 


4 


Pachai Pillai and another | oy ake Appellants * (Plaintiffs) 
C. Gopala Pillai and others ... Respondents (Defendants) 


` Hindu Law—Marriage—Dissolution among sudras—Desertion of wife by 
husband and subsequent separation— Effect—lIllegitimate son of Sudra —In- 
Jieritance—Right of—Connection of parents adulterous—Effect. 


Before the illegitimate sons of a Sudra can succeed to his estate, they must 
show that the connection between their parents wasnot adulterous. Soundara» 
rajan v, Arunachellam Chetti 39 M. 136 (F B.) foll. 


-Mere desertion of his wife by a Sudra and their separation for several years 








* O. S. Appeal No. 69 of 1920 - 23rd September 1921 
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"ut On appeal from the decree and judgment: of the Hon'ble ls 
Mr, Justice Phillips dated 27th day of April’ 1920 passed: puai 
inthe exercise of the Ordinary Original Civil Jurisdiction of © „Gopala 
the'High Court in C, S. No. 487 of 1919. 

< eV, C. Seshachariar for appellants. 

Venkatasubba Rau and Radhakrishnayya for respondents. 
The Court delivered the following 

Judgment :—We see no reason for dittering from the 
learned Judge who disbelieved the evidence of plaintiff's 
mother and their witness Subba Reddi as to the removal of. 
the tali and the payment to her of Rs. 50, the parisam.. The 
evidence of the two witnesses is insufficient.to prove that 
there isa custom amongst the Vellalas which permits divorce, 
The decision in Veerasangappa y. Rudrappa 1 does not support 
the contention as it only decides that there is such a custom 
amongst the Lingayats, It is clear from the Full, Bench decision . 
in Soundarajan v, Arunachalam Chetti 2 that before the illegiti- 
mate sons of a Sudra can succeed they must show that the 
connection between their parents 1 was not adulterous. ‘In the 
present case it is admitted that their mother. was married to = 
Veerasami Mudaly before she joined the deceased Venkata- 
chalam. It is argued that mere desertion by Veerasami of the 
plaintiff's mother and their separation for several years is 
sufficient to dissolve the marriage but there is no authority for 
Here that a marriage is severed by mere desertion. 

» Objection is taken to the rate of maintenance awarded, 
Having regard to the income of the properties and the claims 
of the various members of the family we think the rate allowed 
bY the learned Judge is reasonable. 

“The appeal fails and is dismissed with costs. ` 


A, S. V. _ Appeal dismissed, 
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IN. THE HIGH COURT OF JUDICATURE. AT MADRAS, 


‘PRESENT :—MR. JUSTICE SPENCER’ AND MR. JUSTICE 
KUMARASWAMI SASTRI. “ a ene Oe 
Malaya Gounden. and diene. a Prisoners * 


Evidence Act—S. 155 (3)— Criminal trial—Evidence previously made by 
witness—Admissibility as substantive evidence —Conditions. 


A statement by 4, signed before a Monegar, implicating B in a crime, 
cannot, at the trial of B for that crime, be’ used against him as substantive 
evidence of A, as the statement is not one recorded on oath ‘in the presence of 
the accused B by a.Magistrate empowered, tu’ take down - evidence. , . Emperor ve 
Cherathchoyt Kutt: (1) folld. | 


‘The only use of such a statement would be to corroborate < or contradict 
statements made on oath at the trial. ka. g - E9 r SAt 


' Trial referred ‘by ‘the Court of Sessions of moraii 
Division for confirmation of the senténces of death ‘passed upon 
the said prisoners’ in Case No, 58 of the Calendér for 1921.” 
. Appeals by’ the Prisonérs against the said sentences, 

Lr A. Govindaraghava Aiyar, 4. Ramachandra Aiyar ‘and 
S: 'Subramania Aiyar for the accused, 


s 


4 5 aia e 


- The Public Prosecutor for the crown, 
‘The Court delivered the following. i ; 

Judgment :—The seven accused have been AA to 
death for-the murder of Venkataswami Nayaken of Nagaraka- 
landai. The only evidence to connect them with the crime is 
the statement of prosecution witness No. 2 who’ says he.ac+ 
companied the deceased to Malayandipaliem on the day of ‘his 
death. . The evidence of prosecution witness No, 3 who says 
he also went with the deceased.is. useless for the purpose of 
connecting these accused with the crime, since he stated at the 
trial that he ran away as soon as he saw five or six persons at 
the Madam without recognising any of them, ‘The joint state- 
ment (Ex. E) that this witness and prosecution witness No. 2 
signed before the Monegar cannot be used as substantive evi-. 
dence ọf this witness against the accused as it was not a state- 
ment recorded on oath in the presence ofthe accused by a 
Magistrate empowered to take down evidence (See Emperor v. 
Cherathchoyi Kutti 1. The only use of such a statement would 
be to corroborate or contradict statements made on oath at the 
trial. The evidence of Prosecution Witness No. 2 isto the 





` * R.T. No, 70 of 1921. Cr. App. Nos.; 458 and 459 of 1921 Sth September 
1921. Bieta Oy . 
t. (1902) I. L. R. 26 Mad. 191. . 
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effect that before heran away he saw the ist accused beat the 


deceased with a stickion-his. right’ ear and that .2nd accused: 


stabbed him with a:spear on his head. oe tet 


On the body at the postmortem about six incised wounds 
and about thirty-one stick marks were found, the spleen was also 
ruptured, nine ribs were broken, and the .lungs-were pierced 
' by pieces of broken ribs, but no mark corresponding ‘to the 
blow with, a stick dealt in the region of, the right ear was noted 
by the Sub-Assistant Surgeon and it would have been natural 
to expect punctured wounds rather than incised wounds to re- 
. sult from the use of a spear. This witness (P. W. No. 2) 
told the Monegar that the other five accused came running 
taking sticks. He did not then mention that they committed 
any act which contributed to the deceased’s death. The evi- 
dence against accused Nos, 3 to 7 ‘is thus obviously insufficient 
to support their convictions, The body was eventually found 
' by the acting Monegar lying outside the pen of Sth apcused 
with a dead goat beside it. The 5th accused’s father and a small 
boy were lying in a hut inside the pen. It is not reasonable to 
suppose that if the accused killed the deceased at the place 
where P. W. No. 2 says he first met them (i. e.) at the 
Madam near the hill and under the circumstances spoken 
to by this witness they would have taken the corpse to the Sth 


-accused’s pen and left it there. If the murder was. committed i 


by others, or if the deceased who, as ‘the Judge ` observes; was 
known to be a cattle thief had been caught inthe act of steal- 

_ing a goat and beaten to death, it would have been natural’ that 
his body should have been found where it was. If the accused 
murdered him and wished.to avert suspicion from themselves, 
and at the same time to provide some justification for their act 
in case of detection, they would have left. the body at a dis- 
tance and brought a dead goat and placed it alongside. 


Apart from the improbability of the prosecution story 
in this respect, the evidence of P. W, No. 2 «is, not, in 
our opinion so reliable that it would be safe to base. ‘the 
convictions of the 1st and 2nd accused on his word | alone, It 
is proved by Ex. II that 1st accused’s father made a complaint 
_ against this witness three years ago, and his statement at the 
trial as to the number and -identity of the persons recognised 
by him at the pen differed considerably from what he told the 
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Monegar in Ex, E. We set aside the convictions of.allithe 
accused, acquit them, and direct their release... : ie ed 
A. S. V. j ` Conviction set aside; 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT. —MR, Joenice SHAA AND MR. JUSTICE 
RAMESAM, 
Matamulla Mapili Pattan Chandu ... Appellani" (rd i 
Defendant). 

v. : td, 

Kuttiyil Rayiru and others KUTA. Plain: 

i tiffs 1 and 2 and 

Defendants 1 and 3), 


Malabar Law— Trust— Uralars— Melcharth given by majority without 
consulting one of the uralars—- Validity— That uralar having interest in trust 
property—E. Sect. 


Allsthe: Uralars of a trust are, asa general rule, entitled to be consulted 
before any act is done in the management of the trust property. 


One of several uralars is, notwithstanding his interest in the trust property, 
entitled to be consulted in the management thereof and a melcharth given by the 
majority of the uralars without consulting him does not bind the trust and 
cannot be enforced. 

Second Appeal against the decree of the Court, of the. Ad- 
ditional Temporary Subordinate Judge of North Malabar in 
A.S. No.9 of 1918 (A.S. No. 13 of 1917 on the file of 
the District Court of North Malabar) preferred against, the 
decree of the Court of the District Munsif of TATON in O..S,- 
No, 132 of 1915. , nog ona 


K. Govindu Marar for appellant. i Co Te pbi 
K. P. M. Menon for respondent. j oon a 
The Coiirt delivered the following ` 3 4 


Judgment :—The lower Appellate Court’s conclusion on. 
one material point, the right of 2nd. defendant to the uralarship, 


is vitiated by its assumption that his acceptance by the other, 


uralars before the suit was sufficient for all purposes, whereas, 
the important question was whether the right persons were re- 
garded as uralars at the date of the granting of Ex, B. 
Plaintiff in fact argues that. Tali Chappan was the, "rightful 


o S, A, 694 of 1919, ~ >,  12aņd 14th April and oth De 1921, 4-4: 
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uralar at that time, Butjalthough this was pleaded and ‘consi- 
dered by the District Munsif, the lower Appellate Court ovet- 
looked it, 


We must therefore call for findings on the issues:— 
(1) Atthe date of Ex B, was Tali Chappan or 2nd 
defendant the 7th uralar? 
(2) If Tali Chappan was, was he consulted as to the 
grant of Ex. B? NES 


a Findings on evidence on record are to be returned by 
August 15th. Seven days are allowed for filing objections. 
The findings will be returned by the District Judge. 


- [In compliance with the order contained in the above judg= 
‘ment the District Judge of North Malabar submitted the 
following Findings. 


I. “I’find therefore that the 2nd defendant was. the 
7th Uralan at the date of Ex.'B and not Tali Chappan. , 


IH. I have no hesitation in ‘coming to the conclusion 
that Tali Chappan was not consulted as, "to the grant of Ex, B 
and I ‘find accordingly.” | 

The Court delivered the following 


“ Judgment: —We accept the finding. ` In the light of it the 
facts we have to deal with are that the 2nd plaintiff has obtain- 
ed a melcharth from five out of! the seven uralars, of the two 
Temaining uralars one ‘having been and the other, the 2nd de- 
fendant, not having been consulted. The 2nd defendant, ds 
now appears, is the seventh uralar, The only question remain- 
‘ing is whether the melcharth is invalidated by the failure to 
consult him. 


The general rule that uralars are entitled to be consulted 
‘before any act is done in the management of the trust property 
is well established. It is, however, argued that this general 
rule is subject to an exception, when the omission to consult 


the uralar is attributable to his possession of an interest which . 


would disqualify him from giving an independent opinion. 

_ In the present case the evidence is stated by the lower 
Appellate Court as being that plaintiff's witness 1 asked the 
2rid ‘defendant to take a renewal of his lease and the 2nd de” 
fendant said he would not as he could not pay the arrears of 
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‘rent‘already due. It was after this that the suit inelcharth was: 


given to the’ 2nd plaintiff to énablethim to oust -the 2nd ‘defen: 
dant -from Sa of the property. protea 
= Now, it is quite’ clear’ ‘that, the’ whaler OE ‘the; ‘difficulty 
in this case has arisen ‘from. the. ‘fact that the. 2nd défen- 
dant had obtained a benefit from his trust, But with that 
we are not’ concerned directly. What we have to’ settle 
is whether his having done so justifies us in, holding that 
šo far'as he wasi concerned, the rule réquiring consultation 
between the uralars ‘was abrogated. The authority on` this. 
point, as already “stated, ‘lays: down: that ‘rule ‘in highly 
general terms.j; Thus it was said , in Kunhan v. Moorthi 1 that 
the very, principle of recognising ‘the validity of the acts of the 
majority of the trustees of a public trust and that. -principle 
is.not disputed —“ involves the necessity of the majority being 
ascertained after mutual discussion among all the members. ; 


‘and Wilkinson v. Malin? is in the same sense, Mr. 


Menonoñ behalf of the plaintiffs has -reliedi on The’ Attorney- 
General’ vi ' Shéarinan 8,’ But that case” Was distinguished 
in Kunhan, v, Moorthi l’ and we may ‘add ‘that in it thete 
was no question of failure,to- consult: the trustee, who Had not 
joined in. the; lease under, - consideration, singe that lease had 
been. sent: to him. for. signature before any. action had been. 
taken. to give effect. to it and. he. could, then have ‘put. forward 
his :objections., .The decision is authority, only ‘for, this, ‘that a 
majority, of trustees of: a public trust , can act in- “the. business. 
of. the trust., There i is then, in our, opinion, no reason for. trea- 
ting cases similat to those before us as exceptions to the prin-- 
ciple thus established. For it cannot be assumed that’ a ‘trustee 
in the position of 2nd defendant would necessarily take advan“, 
tage: of an opportunity ‘to join in the: discussion’ of the matter, 
in which ‘he’ was interested, at alk ‘or ‘that, if he did so,*he 
would ‘be incapable’ ‘of! giving a ‘disinterested opinion for the" adi 
vantage of the’ trúst'; “and” agdin’ we cannot assume' ‘that’ the 


- other’ trustees would necessarily, consider themselves bound to 
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act on his opinion or would be unable to apply their minds to 
the question whether it was invalidated. by his interest. 

In these circumstances, we must hold that the 2nd defen- 
dant was, notwithstanding his interest in the suit property, en- 
titled to be consulted and that the melcharth given to the 2nd 
plaintiff without such consultation does not bind the trust and 
cannot be enforced, The result is that the appeal is allowed and 

ji the District Munsif's decision is restored with costs here and 
in the lower Appellate Court, 

A.S. V. ~ Appeal allowed. 


IN 4 HE HIGH COURT OF JUVICATURE AT MADRAS, 
PRESENT :—MR, JUSTICE AYLING AND MR. JUSTICE VEN- 
KATASUBBA RAO. E 


The Sun Life Assurance Company of Canada ... Appellani”. 
7, 5 ATA 
The Corporation of Madras e. Respondent. 


Madras City Municipal Act of 1913—Schedule IV, Rule 7 and Proviso, „thęreto 
— Life Assurance Company —"Gross incomes" for purposes of transaction —Mean- 


ing—Onus on Company under the Proviso—Proof—Quantum—Rule 17 of Sche- 


dule IV of, the Act—Reference ‘to High conri under—Scope of —Abstruct questions 
of law if-can be referred. - : 


On a reference under R. 17, Sch. Iv of the Midras C'ty Manicipal Act of 
1919 by the Court of Smil] Causes, Midras, the High Court -is not bound to” give 
- adecision on the questions involved i iu the stt other ihan the questions.referred 
for its decision, and, even with regard to the latter, it must decline to answer any 
of them, if a decision of the same is not necessary for the de.ermination of the 
case before it. 


Held, that the Sun Life Assurance Compay hal discharged the onus that lay 
upon it under the proviso to R. 7 of Sch. IV uf tie Madras City. Municipal Act of 


1919 by showing that its income could not have exceeded Rs, 25,000 in the year 


immediately preceding the year of transaction, and that the circumstance that tha 
Company had not been able to state precisely what its actual gross income was 
would not disentitle it to the benefit conferred under the said proviso. 


Case Reférred under R. 17, Schedule IV of the. Mages 
City -Municipal Act of-1919 by the Court of Small Causes 


Madras in M. P. No, 61 of 1921 on its file for the decision of. 


the High Court in respect of the following questions, viz.— 


: 1. What is meant by the “gross income” -of a Life Assu- 
rance Company for purposes of taxation under Rule 7, Sche- 
dule IV of the Madras City Municipal Act ?' 








3 Ref. Case 7 of 1921, (6th 7th, Dec 1921 and 1ith Jan. 1922.) 
R—37 e +45: 
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II. Is it sufficient -compliance with the provisions of the 
Act for the Life Assurance Company to show that its gross in- 
come could not have exceeded Rs. 25,000 in the year immedia- 
tely preceding the year of taxation tor the purpose of obtaining 
the benefit of the proviso ? (it is declared entitled to that benefit 
when it shows that its gross income received in or from the city 
has not exceeded Rs, 27,000. 

HI. Can payments of premia made in the first instance to. 
sub-agents of the company in the mofussil and remitted by 
them to Madras be treated as part of the gross income of the 
company received “in or, from the City of Madras”? 

> T. R, Venkatarama Sastri and A, V, Seshayya, for the 
appellant. 

The Advocate General, (C. P. Pamasamnii Aiyar).and P, 
Doraswamy Aiyangar for the respondent, 

The Court delivered the following, 

Judgments :—Ayling, J,:—1 have had the advantage of peru- 
sing the judgment which my learned brother is about to deliver 
and I agree in the answer proposed by him to be given, 

Venkatasubba Rac, J,:—The Chief Judge of Small Cau- 
ses has under Rule 17 of Schedule 1V to Madras Act IV of 1919 
(the City Municipal Act) referred certain questions for our 
‘decision. 

Before stating the questions that have been so referred. 

I propose to set forth the facts that have led up to this refer- 
ence. 

The Sun Life Assurance Company of Canada has its head 
office at Montreal, Quebec, and a branch office for India at 
Bombay. The Company has an agent at Madras who main- 
tains an office and has clerks under hım. This office, it is ad- 
mitted, is not a branch office of the Sun Life Assurance Com- 
pany, but is merely a local agency, There appears to have 
been a finding to this effect in a suit in the Court of Small 
Causes, Madras, to which the Sun Life - Assurance Company 
was a party, a finding which was accepted by the High Court. 

S. 110 of the City Municipal Act provides that every in- 
corporated company transacting business within the City shall | 
pay by way of license fee ‘‘a half yearly tax on its paid-up 
capital on the scale shown in the taxation rules in Schedule 
IV,” and the explanation to that section adds that “whenever 
a company has an office, agent or firm to represent it for the. 
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purpose of transacting business in the city such company 
should be deemed to transact business in the city”. Under 


R, 7 of the Taxation Rules contained in Sch. IV of the | 


Act, the assessment is made to depend in the first instance 
upon the paid-up capital of the company ; (Class A). If such 
capital is over twenty lakhs of rupees the half yearly tax will 
be Rs, 1,000; (Class B), If it is more than ten but less than 
twenty lakhs of rupees the assessment leviable is Rs. 500 for 
the half year. There is however an important proviso to this 


rule which shifts the basis of taxation in certain cases from the l 


paid-up capital to the “ gross income” of the company. Itis 
provided that “any company, the head office or a branch or 
principal office of which is not in the city and which shows 
that its gross income received in or from the city has not in 
the year immediately preceding the year of taxation exceeded 
Rs, 25,000 shall pay only Rs. 125” for the half year. 

The standing committee of the Corporation of Madras on 
the ground that this was a company with a paid up capital of 
more than ten lakhs of rupees and less than twenty lakhs of 
rupees confirmed the assessment levied by the Revenue Officer, 
and placing the company ın the second or “‘B Class” fixed the 
assessment at Rs, 580. i j 


From this order an appeal was filed by the company under 

Rule 15 of Part V of Schedule IV to Madras Act.IV of 1919 to 

the Court of Small Causes at Madras. The learned Chief Judge 

of that Court found that the gross income of the Company was 

considerably less than Rs. 25,000, that the Company discharged 

the onus that lay upon it under the proviso referred to above 
and he‘held that the Company was liable to be assessed on that 

basis and fixed the assessment at Rs. 125 for the half year, He 

delivered judgment on the 31st March 1921, 


On the 11th April 1921, the Corporation of Madras appli- 
ed to the Court of Small Causes that a case might be stated 
for a decision of the High Court on certain points ; and on the 
14th April 1921, the Company similarly applied that a case 
might be stated for a decision on certain other points, - 

The learned Chief Judge observes : “I have been asked to 
refer several points but consider the following questions of law 


to be of sufficient public interest for invoking the “decision?” of 
their. Lordships, the Judges of the High Court. 


The Sun Life 
Assurance 
Company of. 
Canada 

UN - 
The Corpora- 
tion’ of `” 

Madras. 


Venkata- 
subba ‘Kao, J. 


The Sun Life 

- Assurance 

Company of 
nada 


AA 
The Corpora- 
tion of 
Madras. 
. Venkata- 
si bba Rio, J. 


. 286 THE MADRAS LAW JOURNAL REPORTS. (VOL, XLII. 


I. What is meant by the “gross income” of a Life Assur- 
` ance Company for purposes of taxation under R, 7, 
Sch. IV of the Madras City Municipal Act? 

lI, Js it sufficient compliance with the provisions of 
the Act for the Life Assurance Company to show 
that its gross income could not have exceeded 

_« Rs, 25,000 in the year immediately preceding the 
year of taxation for the purpose of obtaining the 
benefit of the proviso ? (It is declared entitled 
to that benefit when it shows that its gross income 
received in or from the City has not exceeded 
Rs, 25,000). l 

"NII. Can payments of premia made in the first instance 
lo sub-agents of the Company in the mofussil and 
. remitted by them to Madras be třeated as part of 
the gross income of the Company “received” in or 
from the City of Madras ?” 
Mr, Venkatarama Sastri on behalf of the Company conten- 


ded before us that it was open to him to argue on this refe- 
‘rence the whole case and that he was not to be confined to the 


points specifically referred to us by the learned Chief Judge, 


-His clients in their application to the Small Cause Court under 


‘R. 17 had asked that two further ‘ ‘questions of law” might be 


“stated for the decision of the High Court,” Ihe Chief 
Judge presumably did not consider it necessary to refer them 


for our decision, 


R. 17 consists of two parts !— 
(a) “The Small Cause Court may, if it thinks it, state a 
case for the decision of the High Court,’’: 
(b) “The Court shali state a case whenever a question 
of law is involved if either the Commissioner or 
the appellant applies in writing-in that behalf,” 


. It seems unreasonable to hold that because a doubt is enter- 
tained on a pafticular question of law which leads to an appli- 
cation being made under R. 17 and to a case being stated, the 
High Court is bound to consider and decide all the questions 
of law involved in the case. In other words, il may be that 
the, party applying, finding that the Judge does not accept his 
contention on a particular question of law out of several that 
arise in the case, applies under R, 17 for a case being stated; 
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does it follow that, the momenta case is stated to the High 
Court, either party is at liberty to argue before the High Court 
all the points of law that arise in the case’and request its deci- 
sion on all of them? The party who is dissatisfied with the 
terms of reference may have other remedies open to him; and 
I express no opinion on this point, The question before us is: 
—Is the High Court bound to decide questions other than the 
questions referred to it for decision? I'am inclined to think that 
it isnot. Ifthe view contended for by the learned vakil is 
correct, it will be open to either of the parties to ask the High 
Court to arrive at a decision upon the facts of the case, and if 
‘necessary to revise the findings of fact of the Small Cause Court 
although the application to that Court under R. 17 was due to 
the existence of a question of law on which the party applying 
and the Judge held opposite views. It will scarcely be disputed 
that this is a result not in the least contemplated by the legis- 
lature, and I do not think that there is anything in the terms 
of R. 17 to compel us to accept the coritention which will Jead 
to this extremely undesirable and unforeseen result. 


It may be useful to refer to some analogous provisions of 
the Civil Procedure Code. S, 113 provides: “subject to” such 
conditions and limitations as may be prescribed, any Court may 
state a case and refer the same for the opinion of the High 
Court, and the High Court may make such order thereon as it 

. thinks fit.” i : 
Order 46, Rr. 1,2 and3 contain an amplification of 
S. 113. f o 

Rule 1 says that “when any question of law or usage arises 
on which the court’ entertains a reasonable doubt, the court 
may draw up a statement of the facts of the case and the point 
on which doubt is entertained and refer such statement with ils 
own opinion on the point for the decision of the High Court,” 

Rule 2 contemplates a decree being passed or order being 
made contingent upon the decision of the High Court on the 
point referred, 

Rule 3 provides that “ the High Court shall decide the 
point so referred and shall transmit a copy of its judgment .to 
the court by which the reference was made, and such court 
shall on the receipt thereof proceed to-dispose of the case in 
conformity with the decision of the High Court.” 
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These provisions clearly contemplate the case being argued 
only in regard to the point referred and the deċision being 
given also on the point so referred. ` 

I may in passing refer to S. 69 of the Presidency Small 
Cause Courts Act, XV of 1832, which also is substantially to the 
same effect, 


The learned vakil has relied on) Mylapores|Hindu Per- 


‘manent Fund (Limited) v. The Corporation of \Madras 1, ıt is 


a decision upon $s, 176 and 177 of the Madras Municipal Acf 
III cf 1904, which correspond to R. 17 under discussion, The 
wording of the sections‘of the old Act and R, 17 is almost 
identical, and any slight difference that may exist is immaterial, 
Tam, however, unable to agree that Mylapore Hindu Per- 
manent Fund (Limited) v, The Corporation of Madras 1 
supports the contention put forward, It does not decide 
that When a case is stated, the High Court is bound to decide 
every. question of law arising in lit, In the opening 
paragraph of the judgment the question referred is stated, and 
the judgment proceeds to say “the law hardly- contemplates 
a reference in such general and abstract terms, It only enables 
the Magistrates to state a case on any appeal before them, and 
refer the same for the decision of the High Court; this is to- 
state all the matters necessary for the decision of the particular 
case before them on appeal and to refer the case so stated for 
decision”. 

_ This is an authority for, the proposition that the High 
Court is not bound to answer an abstract and general question 
of law; the terms of referenca must show how the question of 
law propounded affects the particular case on hand, and the 
High Court will answer it only so far as it bears on the parti- 
cular case, The question referred for the decision of the High 
Court in Mylapore Hindu Permanent Fund (Limited) v. The 
Corporation of Madras is “ Does the word ‘ capital’ used in 


- Schedule V of the Municipal Act, III] of 1904, mean exclu- 


sively nominal capital or does it also include paid- up capital 
and, if so, should it be taken to mean paid-up capital exclu- 
sively.” The learned Judges however decided the question with 
reference to the facts .of the case and their answer is contained 


in the following paragraph :— 


1. (1905) 1. L R. 31 Mad. 408. 


b 
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“ Our eson, therefore, is that, with reference to the 
Mylapore Hindu Permanent Fund (Limited), the word capital 
in schedule V of the Madras Municipal ah III of 1904 means 
paid-up capital”, 

1 therefore have no hesitation in holding ‘that we are not 
bound to give a decision on the questions involved in the suit 
other than the questions referred to us hy the Chief Judge ‘of 
the Court of Small Causes. 


To deal with the questions referred ii us, it would be 
necessary to describe very briefly the main principles underlying 
the calculations on the basis of which premia for assurances 


are fixed and illustrating by a concrete example how the, 


premiums arrived at, besides being sufficient to meet the 
liabilities incurred, enable Life Assurance Companies 
to earn a profit. A statement of these principles would neces- 
sarily lead to a consideration of the sources of surplus or profit 
with which alone we are concerned, 


Before it is possible for a company to fix the premium it 
must receive in return foran undertaking to pay a specified 
amount at death, it is necessary for the company to know when 
the life or lives sared will terminate. The tables based upon 
observations of a large number of lives give the information 
required and are known as Mortality Tables, I take the follow- 
ing from a treatise on Life Assurance, 


: The fundamental facts which a Mortality Table amie 
us-with are the numbers living at each age from the earliest to 
the latest year. included in the table, and the numbers dying in 
each year, From these two series of facts all the information 
in regard to mortality that is required for Life Assurance can 
be obtained. Let us suppose now that. there are 10,000 people, 
all at the age of 40, who wish to arrange fora payment of 
£100 to the executors of such of them’as may die before reach- 
ing the age of 41. The Mortality Table informs us that 103 of 
these people will die during the year, and as the death of each 
person involves the payment of £100, the sum’ of £10,300 will 
be-required to meet the ‘claims arising out of these 103 deaths. 
It is therefore necessary for each of the 10,000 persons to pay 
£1.03 or £1—O—7 in order to secure the payment of £100 
to their executois, should death occur within the year. This 
leaves out of account any benefit that ‘may be obtained by 
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interest earned upon the £10,300 before being required for the 
payment of the claims, and takes no notice of the necessary ex- 
penses of transacting the business, but it shows clearly the use: 
of the Mortality Table. If we had no experience to guide us as 
to the number of people. who would die within the year, we 
might either charge too large an amount for the assurance, or 
We might charge too small a sum, and not have enough money 
available to meet the claims when they became due, In the 
instance just given, the £100 is the sum assured, the £1.03 paid 
to secure the sum assured’ in the event of death is called 
the premium, anda policy of this nature is called a Term 
Policy for one year, The premiums paid by those who did not 
die were used in paying the claims arising from the deaths that 
occurred, and the value received by the survivors for the pre- 
miums of £1.03 was the certainty of their heirs receiving. £100 
should the assured die. ” 


It would be next necessary to indicate the part played by 
interest in the subject of Life Assurance, The rate of interest is 
indeed a very important factor affecting Life Assurance, £100 
earning £3 per annum will amount in 50 years to £438 ; at 6 
per cent, to £1,842, The information necessary is obtained from: 
Interest Tables which are prepared and on the basis of which 
calculations are made by Life Assurance companies. It is im- 
portant to know not merely what £100 will amount to atia 
given rate of interest in a certain number of years but also how 
much must now belent or investedso that in a certain number 
of years it will at a given rate of interest increase to £100, 
This is called the present value of £ 100 due so many years 
hence at such a rate per cent, 


With the aid of mortality and interest tables the companies 
dre in a position to combine the result of mortality and in- 
terest and to have regard to them in fixing their premia. Going 
back to the illustration already given we shall have to examine 
how the results obtained from Interest Tables ‘affect it. 


I shall again quote from the book already referred to`“ Let 
us now reconsider the example given in the chapter on mor- 
tality of 10,000 people aged-40, who wish to arrange for a pay- 
ment of £ 100 to the executors of such of them as may die 
before-reaching the age.of 41. We find from the Mortality 
Table that 103 of them will die and that therefore £10,30Q will 
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be required at the end of the year to meet the claims arising 
out of these 103 deaths, On turning to the table showing the 
amount of £ Lat the end of one year at 3 per, cent, we find it is 
£ 1.03 and the amount of & 10,000 is therefore £ 10, 300; so 
it is only necessary for the 10, 00 people effecting the assurance 
to pay this amount, pro rata between them at the commence- 
ment of the year, Thus the premium that each would have to 
pay would be £ 1 instead of the £ 1.03 which we ‘saw would 
have been necessary when leaving interest out of the question.” 

The premium ascertained in this manner is the net or the 
pure premium; and in order to arrive at the office premium 
which is what a policy holder has to pay, an amount is added to, 
the net premium known technically as the “loading”. 


— “In the case of policies which do not participate in profits; 
the loading only has to be sufficient to cover the expenses and 
such margin as may be considered necessary for contingencies, 
such as the death rate being in excess “of that provided for by 
the Mortality Table or the rate of interest earned on the. funds 
of the company being less than the rate of interest assumed: in 
calculating the premium rates” TE 

“In the case of policies that participate in profits, tho 
loading is increased in order to provide, not merely for the ez- 
penses incurred, but for the bonuses or profits that will be 
added to the policies in the future'—(See also Ency, Brit, 
Vol, 13 page 173). . oN 

The addition of loading is thus made to make ` en 
for the expenses of the management of the business and further 
to provide against adverse fluctuations both in ‘regard to 
mortality and in regard to interest. - 

In dealing with the subjects of mortality, interest and loads 

‘ing, I have indicated the main sources of surplus or profit. 

“A favourable mortality means that the policy holders 

live longer than according tothe Mortality Table it was expected 
. they would live. Their deaths are bound to come some day, 
but the longer duration of their lives implies the receipt by: the 
Assurance Company of a larger number:of premiums, and in- 
volves a longer time during which interest can accumulate on 
the funds, which are larger in‘amount owing to the claims not 
having to be paid so soon as the Mortality Table contem- 
plates,” > ; i ba ao ae 2 ma 

R—38 
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How does interest form a source of -surplus ? The origin- 
ally assumed rate of interest in “making the calculations may 
have been 3 per cent, but the interest actually earned may 
amount to 4 per cent and the difference constitutes the surplus. 

Smaller expenses than the additions (loading) made to the 
net premiums constitute the third cause ofa surplus, 

These are considered the chief sources of surplus or profit- 
(1) a lighter or more favourable mortality than that assumed, 
(2) a higher yield of interest than that calculated upon and 
(3) smaller expenses than the additions made to the net pre- 
miums. Of the three, the two latter sources are considered 
more important. (Vide Life Assurance by S. G. Leigh page 55.) 

A certai amount of profit is obtained from policies that 
are surrendered or that lapse, ' 

It seems to be generally agreed that it is questionable after 
making all allowances whether the indirect loss to the company 
from surrenders does not nearly ‘or quite balance the direct 
gain, and it is stated that the best offices much prefer the 


-policies remaining on their books to their being surrendered. 


It seems also to be assumed that though policies that lapse 
may. result in a profit they cannot as a general rule be regarded 
as a very appreciable | source of surplus. 


Having made these observations in regard to the general! 


principles that regulate the profit of a Life Assurance Company, 


| shall proceed to examine the conclusion of the learned Chief 
Judge. He, no doubt, ignored in his judgment all sources of 
surplus other than interest. - But in ‘my opinion his ae has 
not been affected in substance by this omission: 


Under the City Municipal Act'of 1919 the Company has 
to show.that in the year immediately preceding: the year of 
taxation its gross-income did not exceed Rs,25,0J0 before the 
company can claim the benefit of the proviso, We have it on 
record that the total premia received from the whole of the 
Presidency of Madras amounted to Rs. 4,13,550. It has-also 
been found that the average rate of interest earned during the 
year bythe company on the net invested ledger assets was 5.68 
per cent.: za : ; 

It.has been pointed out that even if for the sake of argument 
it should be assumed that the average rate realised by the Sun 


Life Assurance Company’: was 6 0/o and that the. whole 
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interest realiscd represented the profit of the company, in order 
to be able to earn Rs, 25,000 per annum the Sun Life Assurance 
Company of Canada should have received premia from the 
City.of Madras alone amounting to 4,10,666-10-8. We have 
seen that its receipts for the whole presidency amounted to 
only Rs, 4,13,550. A portion of the interest earned has to be 
returned:to the policy-holders as the calculations I have advert-. 
ed to above, which form the basis of the premia fixed, clearly, 
indicate. The profit earned by the company on this 
head can only be the difference between the figures calculated, 
on the basis of the rate of interest assumed and the rate of 
interest actually earned. The Sun Life Assurance Company | in 
fixing its premia having assumed a rate of 33 p.c. (the rate 
assamed by this company in its interest calculation, is, we are 
informed, 3% p. c.), its profit from the source of interest could 
only be the amount which represents the difference between 
the two sums calculated at 5.68 p. c. and 33 p. c, or 2.18 p. c, 
The Learned Chief Judge for the purposes of his judgment as- 
sumed that the company is liable to be assessed with f renge 
to the total amount of interest earned by it, that is, “ interest 
at 5.68 p. c.” upon the premia received, The amount arrived 
at falls short of Rs. 25,000 and the Learned Chief Judge holds 
that the company is entitled to the benefit of the proviso. The 
question to be determined would be therefore—could the pro- 
fits of the company in any event exceed the total interest 
earned upon the premia ? We have seen that a slight variation 
in the rate of interest does produce an enormous difference in 
-the interest earned, and I have pointed out that interest forms 
-one of the three chief sources of surplus or profit. 
The difficulty in dealing with this case arises from the 

fact that under the Municipal Act of 1919 the company must 
state its gross income received in the year preceding the year 
of taxation. It is said that: it is impracticable to “make 
an annual actuarial. valuation and that it ais 
extremely difficult to make such a valuation; with 
reference to any particular city. or area in the case 
of a Life Assurance :Company operating in different 
parts of the world. The company in a petition addressed _to 
the Commissioner of the Corporation of Madras in connection 
with this assessinent gives the following extract from Young 
won Insurance: “but a valuation is in no sense a .“ stock-tak- 
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ing” in the customary acceptation of that term. * * * The 
two operations are essentialy distinguished from each other 
and differ extoto. Inthe ordinary stock-taking the trader is 
concerned with the value of his articles at the current prices 
of the period, and his results are obtained by a mechanical 
arithmetical process competent to average intelligence. Ina 
valuation, however, the probable future requires to be carefully 
scrutinized and gauged in the light of the experience acquired 
both as regards the rate of mortality likely to be exhibited 
among the members, the rate of interest at which the accumu- 
lated fund and prospective premiums can probably be soundly 
and profitably invested, and the adequacy of the loading reserv- 


` ed for anticipated ‘demands, Andit is to be noted that this 


provision is not limited to the ensuing valuation period only, 
but necessarily extends to the entire possibie duration of the 
whole of the existing contracts, comprising a range of time of 
thirty years and upwards”. 

The rules made by the Governor in Council under the 
Income-tax Act, VII of 1918 (in virtue of the power conferred 
by S, 43, sub-S. 1 of the said Act) proceed on the basis of a 
periodical actuarial valuation for assessing to Income-tax Life 
Assurance Companies, ifthe periodical actuarial valuation has 
been made within 5 years previous to the year in which the 
assessment has to be made, then the income shall be determined 
with reference to the average net profits disclosed by the last 
preceding valuation. If the periodical actuarial valuation has 
‘been made more than 5 years previous to the year of assess- 
‘ment, the taxable income shall be determined with reference to 
interest, dividends and rents réceived by the company during 
the previous year, that is to say, with reference to returns upon 
investments.” (See p. 59 of the Income-tax Manual — 
Madras, 1919). l 

I have used the word “ Interest” in this judgment as a 


_ compendious term meaning “interest, dividend and rent.” 


The Indian Life Assurance - Companies Act, Vi of 1912, 
directs every Life Assurance Company to make periodical in- 
vestigations including actuarial valuations once in five years 


‘unless the instrument constituting the company directs-investi- 
‘gations to be made at shorter intervals (vide S. 8 of the Act.) ‘ 


Reading therefore the rules made under the Income-tax 
Act -in conjunction with this provision of Act VI 1912, we 


\ 5 ; ; 
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à lrive at this result, namely that in default of there being an 
actuarial valuation within 5 years of the year in question, the 
taxable income is to be regarded as the aggregate of the 
interest, dividends and rents received by the company. during 
the previous year. 


I think that we shall be justified in deducing from this 
that it was intended to make the company, that is in default, 
pay the maximum amount of tax and that this object is ac- 
complished by making the company:pay a tax upon the entire 
amount of the yield produced by its investments. 

It may be said that there is no fixed rule in regard’ to the 
amount of profits’ that can be earned bya Life Assurance 
Company; but surely experts conversant with matters pertain- 


ing to life assurance must be able to, say that in view of Cort’. 


petition among the concerns it would not be possible for a 
company of standing to earn profits beyond a certain limit. We 
take it that the rules framed under the Income-tax Act contain 
an indication that the interest etc. from invéstments consti- 
tute the maximum of profits. In the very nature of things-it is 
impossible to state the income for a particular period of a life 
assurance company with accuracy; and the most careful cal- 
culation can only be regarded as an estimate. I find the 
following passage in an historical review of Life Assurance by 
Andras: “ In the year 1870 the average rate of interest.earned 
by the funds of Life Offices, after deducting income-tax, was 
4,471 per cent which declined to 3,771 per cent in the year 
1899, but has since increased to nearly 4 per cent, after deduc- 
ting income-tax. and from the increased skill and attention 
brought to bear upon the question of safe investment of the 
funds. at a satisfactory yield, there is little doubt that the num- 
-ber of Life Offices now obtaining a net average yield of at least 
4 per cent will be rapidly increased. At the same time an 
effort is being made to persuade the, Government to mete out 
what is no more than justice to Assurance Office, transacting 
life business only, by legislation which will enable them to be 
assessed for income-tax on the basis of average annual profit, 
in lieu of the present, very unfair method. of assessmeut on 
intérest revenue.’ 

>. I may also anes oe a passage from Insurance Guide and 
‘Hand-Book by Andras, Vol: 1, page 219. 
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“During the last few years attempts have been made by 
life Insurance Companies to obtain a reyision of the basis of 
taxation, but so far without any definite success, although the 
Government seem disposed to view the matter favourably, 

The grievance from which relief iS sought is, of course, 
that those companies which are purely, or mainly, life offices, 
as distinguished from “composite” concerns, are assessed on 
their interest from investments in lieu of on their profits. 

It is hardly necessary for me to point out here that the 
interest earned by an office on its life fund is not profit in any 
sense of the word, but rather the “raw material” of the business. 
It is not difficult to imagine a case in which a company might 
be in receipt of, and taxed upon, a very large income from 
interest, in spite of the fact that it was earning no profit at all. 
Indeed, it might even be totally insolvent, on account of the 
low average rate of interest earned, or of the heavy rates of 
mortality or expenses experienced.” 

_ . The idea underlying the above passages is that assessment 
to tax on the basis of yield from investments entails a hardship 
upon Life Assurance Companies. 

_ In the present case applying this test which from the point 
of view of a Life Assurance Company isa most unfavourable 
test to apply, the gross income falls short of Rs. 25,000. I may 
observe in passing that Rs, 4,13,550 is the total of the premia 
received from the whole of the Madras Pr esidency and no 7 
merely from the City of Madras. a. 

On the materials that have been placed before us I am 
unable to say that the learned Chief Judge is wrong in his view 
on what I think is really a question of fact, that the profits of 
the company cannot in any event exceed Rs, 25,000. We 
have not been referred to any works on the subject of Life 
Assurance or to any judicial pronouncements which tend to 
show that a different conclusion is possible. 

In the judgment of the learned Chief Judge it is ) assibied 
that the standing committee of the Corporation of Madras was 
of the opinion that the amounts received as premia constituted 
the gross income of the company. A large portion of the judg- 
ment is devoted toa criticism ofthis view, and the learned 
vakil for the Corporation seems to have conceded before the 
Small Cause Court that.he could not support that extremg view 
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and the learned Advocate General. who appeared.before us for 
the-Corporation did not put forward that contention on behalf 
of his clients. A l 

Dealing with the questions that have been referred to us 
for our decision, I think it is sufficient to say in answer to 
questions 1 and “2 that the Sun Life Assurance Company has 
discharged the onus that lay upon it under the proviso to R. 7 
of the taxation rules, by showing that its income could not 
have exceeded Rs, 25,000 and the circumstance that the 
company has not been. able to state positively what its actual 
gross income was would not dis-entitle it to the benefit conferred 
under the said proviso. 

In regard to question 3 the learned Chief Judge has held 
that the Act refers not merely to income received from the City 
of Madras, but also to the income received in the City. The 
contention of the company on this point was that in addition 
to the principal Agency at Madras there were numerous sub- 
agencies in the mofussal and that when the mofussil policy 
holders paid their premia to the sub- agents who remitted 
ihe moneys to Madras, these amounts should not be taken 
into account in making the assessment. On the facts I have 
stated above it “would be unnecessary to deal with this 
question because on the assumption that the interest upon 
the premia collected in the whole of the presidency con- 
stituted the income of the” company, such interest amounted 
to less than Rs, 25,000-0-0. The pointinvolved in this ques- 
tion is merely of academicinterest,-and | may in this cohnec- 
tion once again refer to Mylapore Hindu Permanent Fund Limi 
ted v, The Corporation at Madras. | It may be inferred from it 
that the Court- was unwilling to answer an abstract question of 


` law and I am similarly of thé opinion that unless a decision of 


the question is necessary for the determination of. the case be- 

fore it, the Court must decline to answer the question referred 

o it. We do not therefore propose to give our ‘decision on 

question No, 3. i 
` A.S. V. 


we Oe < 1., (1908) I L. R. 31 Mad. 408. 
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‘IN THE HIGH CUURT OF JUVLICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE SPENCER AND MR. JUSTICE 
KUMARASWAMI SASTRI. 


Gattineni Peda Gopayya and othegs ... Appellants * Claim- 
l v. s ants,) 
The Deputy Collector of Tenali --- Respondent  (Refer- 


ring Officer.) 

Land Acquisition Act Ss,3,9, 18 and 25—Claim by a widow before the 
acquiring Offleer—Whether reversiouers can claim a larger amount before the 
judge—Object and policy of S. 25 of the Act—' Applicant” in the section, 
meaning of. ‘ 

Where a Hindn widow claimed a certain amount for lands sought to be 
acquired before the Acquiring officer, her husband’s reversioners are not altera 
surrender of an estate by her precluded by S. 25 (1) of the Land Acquisition Act 
from claiming a higher amount and the District Judge can in a proper case 
award a larger amount than that claimed by the widow. 


Althongh a Hindu widow represents her deceased husband's estate for certain 
purposes and has limited powers of disposal over it, the reversioners are not her 
legal representatives nor ate they bound by her acts, on any principle of estoppel. 

The word “ applicant ” in S. 25 is used to describe the person who puts in 
a written application under S, 18 for baving “his objection to the collector’s 
award referred for determination by a Uivil Court. He is not necessarily 
identical with the person wao makes a claim after notice under S. 9, All that 
S. 18 requires is that he should be a person imerestel as defined in S. 3 and who 
has not accepted the award. : 


S. 25 of the Land Acquis'tion Act is designed wlth the purpose of holding 
claimants to their own bargains and of preventing demands being increased at 
every stage from the Collector to the High Court. F 


Under S. 25 claimants are estopped from getting more from the Judge than 
what they claimed before the collector and on the same principle their legal 
representatives would equally be bound. 

Appeal against the award of the District Court (Guntur) 
dated the 10th day of January 1920, in O. P. No. 35 of 1918, 


V. Visvanatha Sastri for appellant. 
The Government Pleder for Referring officer. 


The Court delivered the following 
_ Judgment —The Acquiring Officer awarded compensa- 
tion at the rate of Rs. 1,200 an acre, The widow Durgamma 
to whom the northern part of Survey No. 575 belonged at the 
time claimed at the rate of Rs. 1,400 an acre, After she had 
surrendered the estate to her husband’s reversioners they 
claimed Rs, 2% a square yard, but the District Judge held that 
* Appeal No. 284 of 1920 9th 10th and 16th November 1921. 
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he was precluded by S. 25 (1) of Act 1 of 1894 from awarding , 


a higher amount than that claimed by the widow. In appeal 
the reversioners ask to be compensated at the rate of. Rs. 13 
a square yard. ? ; l - 
Upon the question of law, we are of opinion that S. 25 
was designed with the purpose of holding claimants to their 
own bargains and of preventing demands being increased at 
every stage from the Collector to the High Court. The word 
‘applicant’ in this section is used to describe the person who 
puts in a written application under S. 18 for having his objec- 
tion to the Collector's award referred for determination by a 


Civil Court. He is not necessarily identical with the person 


who makes a claim after notice under S, 9, All that S. 18 re- 
quires is that he should be a person ` interested who has not 
accepted the award, and a “person interested” is defined in' S. 3 
as including every person claiming an interest in compensation 
to be made ọn account of the acquisition. Under` S, 25 clai- 
mants are estopped from getting more from the Judge than 
what they claimed before the Collector, and on the same prin- 
ciple their legal representatives would no doubt be bound. 


But although a widow represents her deceased husband’s es- ` 


tate for certain purposes and has limited powers'of ‘disposal 
over it, ihe reversioners are not her legal representatives nor 
are they bound by her acts on any principle of estoppel, The 
Judge therefore should not have considered his award as limit- 
ed to the amount claimed before the Acquiring Officer. 


On the question of fact which is what is the market rate 
which the plots acquired would fetch at a fair computation, 
we are of opinion that 8 annas a square yard which is the rate 
awarded by the District Judge is too low. This land though 
hitherto used for wet cultivation is surrounded on all sides by 
lands which have been built upon and it will be suitable for 
building sites as soon as the level has been raised, In fact the 
purpose for which it has been acquired is the extension of the 
village site and this is an element for consideration in esti- 
mating its value, though under S. 24 (1) the court ‘is precluded 
from taking into consideration the increase of its -value likely 
to arise from the use to which it will be put. 

Now from among the multitude of transactions of which 


the documents filed in this and the connected case afford evi- 
R—39 
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_ dence, if we exclude evidence of transactions that are not suffi- 


ciently recent to be a guide to prices prevailing at. the present 
time, since there is ample | proof that prices have risen enor- 
mously iri the Jast 30 years; if we exclude also evidence of 
sales of portions of the regular village site which adjoin other 
properties of the purchasers; if we exclude transfers of lands 
with houses, wells or crops standing on them when the value 
of the superstructures or crops is unknown or uncertain; also 
inam; lands, lands with roads or lanes on them, lands in bad 
localities such as those which adjoin cemetries or medigas’ 
quarters or are far distant from other habitations, and plots of 
small dimensions which are of little use for determining the 
value of big blocks, and then take an average ‘of the prices at 
which lands in the neighbourhood of the land acquired have 
been selling within the last ten years, we find that the average 
price, judged from the evidence of documents that are not 
open to any serious objection, such as Exs. EE, KK, BB, S, f, 
F and II works out approximately to one rupee a square yard. 
_- From this has to be deducted the cost of raising the level 
by 1 1/2 yards, The 2nd witness for Government estimated this 


- cost at 7 or 8 annas a yard, but this appears to be rather high 


as the claimants’ 2nd witness puts it at 2 annas a yard and 
their first witness at 6 annas a yard or 2 annas* for every half 
yard that is raised. Impara 16 of his judgment thé District Judge 
states that it will cost from 4 to 6 aunas a square yard to raise 
the level but in the schedule both-he and the Acquiring Officer 
allow Rs, 3 a cent for raising the level by 3/4 yard and this 
works out to 2 annas a square yard for raising the level by 1} 
yards, Adopting a mean- rate of 4+ annasa square yard for 
raising the level of the land acquired by 1% yards to make it fit 
for building purposes and subtracting this amount from the 
average value, we arrive at a valuation of 12 annas a square yard 
and the amount of the District Judge’s award will be increased 
accordingly for all the lands concerned in this appeal with 
interest and proportionate costs. : . 
C, A.S, “Award modified, 
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Ix (dé d 34 COURT OF JUDICATURE AT MADRAS, 

PRESENT :—MR. JUSTICE AYLING AND ‘MR, JUSTICE, 
VENKATASUBBA Rao, = a 
Dakoju Subbarayadu ... Appellant* (Counter petitioner 


v, 
Musti Ramadasu .... Respondent (Petitioner) 


C.P. Codt.—0. 22 Rr. 3 and 10—Apblicability—Morigage suit—Death of plain- 
tiff after preliminary decrce—Beguest of invest in mortgage to B—Application 
by B to be brought on record as legal representative and jor passing of final decree 
—Limitation—R. 10 of O. 22, C. P. C., only applies to cases which do nol fall 
under the preceding rules of the same order. 

A died on 28-4-16 after obtaining a preliminary decree dated 30-3-16 in a suit 
on a mortgage. The period for redemption expired.on 30-7-16. -On 26-3-19, 
petitioner, who claimed to be entitled to succeed to A’s interests in the mortgage 
under a will execuied by her in his favour, filed a petition asking to be brought 
on record as A’s legal representative and to bs given a final decree. Held, that the 


suit had abated under O. 22, R. 3 and that the application was rightly dismissed 


by the Munsif as time barred. ; : < 
‘The right to sue in R. 3 of O.22 includes; in the case of -a mortgage suit 
the right to obtain a final decree after the passing of a preliminary decree. i 
Appeal against the order of the Court of the Subordinate 
Judge of Cocanada dated 23rd February 1920 in A. S. No, 


37 of 1919 preferred against the order of the Court of the 


Principal District Munsif of Cocanda, dated 20th June.1919, in 
E. A. No. 1528 of 1919 in O. S. No. 392 of 1907 on the file 


of the Court of the District Munsif of Peddapore. ; 
C. Rama Rao for appellant. : 


G. Lakshmanua for respondent. 
The Court delivered the following 
- Judgment :—In this suit one. Venkamma sued on a. mort- 


gage and obtained a preliminary decree. Subsequent to this 


she died on 28th April 1916 leaving a will by which the pre- 


sent petitioner claims to be entitled to succeed to her interests 
in the mortgage. The preliminary decree was passed.on 30th 
March 1916 and the period for redemption expired on: 30th 
July 1916. No action was taken by the petitioner till 26th 
March, 1919, when he filed the present petition asking to be 
brought on record as the legal representative of Venkamma 
and to be given a final decree, The question is whether the 
application should be dismissed as time-barred. 

The District Munsif held that it should on the ground that 
the suit has abated under O. XXII, R. 3. The Subordinate 

*oA. A. O, No. 24 of 1921. - i 6th December, 1921, 
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Judge on appeal held that R. 10 of the same order applied and 
that the application was not time-barred. In our opinion the 
District Munsif is right and the Subordinate Judge wrong. R. 
10 of O. XXII admittedly only applies to cases which 
do not fall under the preceding rules of the same 
order andthe matter therefore turns on whether the case 


falls under R. 3. This runs as follows (omitting superfluous 


words). “ Wherea sole plaintiff dies and the right to sue 
survives, the court on an application made in that behalf, shall 
‘cause the legal representative of the deceased plaintiff to be 


. made a party and shall proceed with the suit. Where within ` 


the time limited by law no application is made under sub-R. 1, 
the suit shall abate.” It seems to us that everyone of these 
words applies to the present case, The plaintiff died after 
obtaining a preliminary decree and the respondent must contend 


` that the right to sue survived to him otherwise he has no locus 
standi.in the matter at all, The right to sue obviously from 


the terms of the rule includes the right to proceed with the suit 
until the latter terminates and in the case of a mortgage suit, 
where a preliminary decree and a final decree are both neces- 
sary, the right ‘to sue must include the right to obtain a final 
decree after the passing ofa preliminary decree, The case 
therefore clearly falls within the purview of the section, and, as 
the plaintiff admittedly did not apply to be made a party as 
provided in sub-rule (1) within the time allowed, the suit must 
be held to have abated under sub-rule (2). ' 

We have been referred on respondent's behalf to the judg- 
ment in Bhugwan Das Khettry v. Nilakanta Ganguli 1 © The 
facts of the case are distinguishable in that there a final décree 
had been passed and we need only say that, if any of the’ 
remarks in the judgment were intended to conflict with the 
view of the applicability ot the rules which we have just enun- 
ciated, we must respectfully dissent from them. 

We must therefore set aside the order of the Subordinate 
Judge and direct the dismissal of the application with costs 
throughout, 


A S.V. l Order set aside. 





(), 9C. W.N. 171. ae . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE AYLING, AND MR; JUSTICE VEN- 


KATASUBBA RAO. 
Kuppuswami Chettiar. -.. Appellant * (Petitioner-Plaintiff.) 


te 
Rajagopala Aiyar sats Respondent-(Defendant.) 


Limitation Act, Art, 182 (5)—"' Step-in-aid '# of execution—Nalure of appli- 
cation—Pendency of execution application necessary—Objection to entering up 
satisfaction of decree—Plaint ina suit under S.63 of the T.P. Act—Whether 
steps-in-aid. . f 
` Art. 182 (5) of the Limitation Act, in so far as it relates to " step-in-aid of 
execution,” contemplates an application whichis not an initial application for 
application to take some step to advance an execution proceed- 
lication to bring to sale properties al- 


execution but is an 
ing which is already pending, ¢ £. an app 


ready under attachment. 


Umesh Chandar Datta v. Soonder Narai 
Bhugod Lall (2) Raghunandan Misser V. Kally Dutt (3) followed. 


Observations of Ramesam, J. in Sankaranarayana Pillai v. Puthiya- Veeti 


Thangamma (4) dissented from. 

A “ counter statement” filed by the decree-holder in answer to an application 
by the judgment-debtor to enter satisfaction of the decree alleged to have been 
discharged by him, is nota " step-in-aid of execution » when there had been 
no petition for execution pending at the time. Nor could the time, during which 
the application for entering up satisfaction was pending, be deducted in counting 
the period of limitation against the decree-holder as the pendency of that applica - 
tion in no way prevented the decree-holder from executing his decree. 

_ Nrityamoni Dasi v. Lakhan Chandra Sen (5) Muthukorakki Chetty v. Madar 
Aminal (6) distinguished, 


n Deo (1) Raghunandan Pershad v. 
i 


The plaint ina suit by the decree-holder under S. 53 of the Transfer of 


Property Act to set aside a deed of settlement by the judgment-debtor does noi 
operate asa “ step-in-aid ” of execution especially when the properties sought to 
be attached in execution are different from those which formed-the subject-matter 
of the swt. i 

_ _ Appeal against the order of the Court of the Additional 
Subordinate Judge of Tanjore, dated 2nd October 1920, in A. S. 
No. 92 of 1920 (A, S. No, 117 of.1920 on the file ofthe District 
Court of Tanjore) preferred against the order of the Court of 
the District Munsif of Tiruvadi, dated 21st January 1920, in E. 
P. No, 368 of 1919 in O. S. No, 174 of 1916. 


* A, A.A. O. No. 12 of 1921, 22nd December 1921. 
1. (1889) I. L. R. 16 C. 757%. - 2. (1890) T. L. R. 17 C. 268. 
3, (1896) I. L. R. 23 C. 699, 4. (1921) 41 M. L. J. 374 


5. (1916) I. L. R. 43 Cal. 660 : 30 M.J, 529. (P. C). 
r 6. (1919) I. L. R. 43 M. 185: 38 M. L. J. (F.B.) 
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Happier T, M. Krishnaswami Aivar for appellant. 
elliar, ” 
WA S. Subramania Aiyar for respondent. 
Ka jagopala ji 
Aiyar. ..The Court delivered the following 
Ayling, J. Judgments :—Ayling, J. The sole question for disposal in 


this appeal is one of limitation. Appellant is the decree-holder 
in O, S No. 174 of 1916 on the file, of the) District Munsif of 
Tiruvadi and the appeal arises out of his execution petition, 
E.P. No. 368 of 1919 filed on 8th October 1919, The decree is 
dated 2nd May 1916; and the only prior execution petition 
presented by appellant was dismissed on 7th September 1916, 
The present application is admittedly time-barred, unless appel- 
lant can claim a new starting point for limitation under Art. 
182 (5) of the Indian Limitation Act by showing that he appli- 
ed within 3 years of the prior execution petition “to take some 
step-in-aid of execution, ” 


There are two petitions (Exs. E and F) anda plaint in 
another suit (Ex, C) which, as appellant contends, should be 


regarded as such applications, I shall deal with ‘them in order — 
beginning with Ex. E. 


On 3rd January 1918 the judgment-debtor (respondent) 
filed a petition E. A. No. 16 of 1918, for entering satisfaction 
of the decree, which he claimed to have dischayged. On this 
appellant tiled a “ counter-statement, ’ Ex. E, dated Ist Febru- 

_ ary 1918, denying receipt of the decree amount, and asking that 
.the petition should be dismissed. (It was eventually dismissed 
on 16th August 1918 owing to respondent's default). 


It is argued that the entry of satisfaction asked for by the 
respondent would have effectively prevented the execution of 
the decree and that for this reason the coun 
E, should be treated as an ap 
execution of the decree, 


( ter-statement, Ex, 
plication to -take a step-in-aid of 


The arguinent really amounts to t 
which, if successful, would facilitate, 
obstacle being raised to’ the execution 
application for execution is pending or 


his: that any application 
execution or prevent an 
of a decree, whether an 


Or not should be treated 
as coming within the.words-quoted. Such a construction seems 


to me altogether unwarranted and to fail to give effect to the 
words of the Article. The Article classes together an application 
. pe - . > 
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for execution and an application to take some step-in-aid of 
execution : and the latter words appear to be intended to cover 


an application which, is not an initial application for execution, 


butis an application to take some step to advance an execution 
proceeding, which is already pending, e. g., an application to 
bring to sale properties already under attachment. 

The petition, Ex, E, may tend to prevent-the Court placing 
an obstacle in the way of future execution of the decree, but it 
does not ask the Court to take any step-in-aid of execution, Sup- 

l posing it to be successful, execution of the decree is no further 
` advanced than it was before the petition was. presented. This 
is the view which has been consistently taken by the Calcutta 
High Court. (Vide Umesh Chunder Dutta v. Soonder 
Narain Deol, Raghinandun Pershad v. Bhugod Lall2, 
and Raghunandun Misser v, Kallydut Misser 3) and it is one in 


which I respectfully concur, as based on the only natural inter- 


pretation of the Article, 


We have been referred by the learned Vakils on both sides 
to numerous other cases in which the interpretation of this 
Article has been i in question, Some of these call for conside- 

‘ration : but I propose to at once éliminate the class which deal 
with applications made in the course of a pending execution 
petition of which Abdul Kader Rowther v. Krishnan Malaval 


Nair‘4 isa fhir example, dealing with an application by the. 


decree holder for adjournment of -execution proceedings in 
order to enable him to produce further evidence. Which of 
such applications should be treated as falling within the Arti- 
cle has become a very difficult question to decide, if effect is 
to be given to all the views expressed in the ‘different judg- 
ments.-It seems to me, if I'may say so with respect, that i in 
„some cases the -courts in their anxiety to prevent decree- 
holders being deprived of the'fruits of their decrees by the 
“ technical” plea of limitation: have stretched the Article to 
such a point that it has become difficult for thé most experien-: 
ced lawyer (to ‘Say nothing of laymen to say when many de- 
Crees will become time-barred. In a matter like limitation 
certainty is the first desideratum : it matters comparatively 


little whether a. decree-holder is allowed 3 years or 10 to 





_. 1. (1889) I.L R. 16 Cal, 747. ` ee (1890) I. L. R, 17 Cal 268. 
3, (2896) I. L. R. 23 Cal. 690, 4 (1915) I L. R. 38 Mad 695 : 26 M.L.J. 443. 
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execute his decree as long as he knows for certain when the 
time allowed him will come to an end. i 

But whatever case, may be made out for an application 
made in connection with a pending. execution petition as one 
for taking a step-in-aid or further it, an application made at a 
time when no execution petition is pending stands on an ob- 
viously different footing. A man cannot be said to take some 
step-in-aid of a petition which has not been initiated. 

The main case relied on by appellant is Larmiram Lallu- 
bhai v. Balashankar Veniram ‘in which it was held that an 
appeal against an order adjudging the judgment-debtor an 
insolvent was a step-in-aid of execution. As a matter of fact in 
that case an execution petition filed by the objector apparently 
was pending at any rate at the time the insolvency petition was 
filed : but apart from this it seems to me, with all respect, that 
the reasoning of the learned judges does not justify such an 


- extension of the Article, and I observe that they expressly say 


they do not seek to lay down any general principle, and desire 
to confine their judgment to the unusual facts before them. 

In the other case Sankaranarayana Pillai v. Puthiya 
Vettil Thangamma 2, Ramesam, J. certainly says there is no 
warrant for the view that an application to takera step-in-aid of 
execution should be made “ in execution” , Meaning apparently 
while an execution is pending. But he gives no. reasons, and 
does not discuss the point: and, wi all respect, . I Fe compel- 
led to dissent, : 

I must therefore hold that the counter-petition, Ex, E, is 
not an application to take a step-in-aid of execution. 

Exhibits F and C may be more briefly disposed of. Ex. F 
is merely a petition by both parties to hear Execution applica- 
tion No. 16 of 1918 along with another suit between the 
parties (O. S. No, 452 of 1917) : and it ıs conceded that if Ex. 
E cannot be relied on to save limitation, ‘Ex, F uate in no 
better position. $ 

Nor dozs Ex. C. This is the plaint filed by appellant in 
the last mentioned suit seeking to set aside a'setilement deed 
executed by respondent in respect of certain immoveable pro- 


_ perties as void under S. 53 of the Transfer of Property Act. 


1. (1915) 1. L. R.39 Bom. 20. 2. (1921) 41 M. LJ. 374. 
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The present execution petition is for attachment and sale of 
moveable property, to which that suit had no application. I 
cannot see how by any stretch of reasoning the presentation of 
this plaint could be treated as an application to take a step-in- 
aid of execution of the decree in O. S. No, 174 of 1916, 

An alternative contention put forward by appellant is that 
he is entitled to ask that the time during which Execution 
Application No, 16 of 1918 was pending should not be counted 
against him. This plea does not profess to be- based on any- 
thing. in the Limitation Act: but reliance is placed on the 
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decision of a Bench of three Judges of the Calcutta High Court. . 


Lakhan Chunder Sen v. Madhu Sudan Sen } (approved on 
appeal to the Privy Council in Nirtyameni Dassi v, Lakhan 
Chandrv Sen *) in which it appears to have been held that the 
relaxations of the ordinary law of limitation provided in the 
Limitation Act are not exhaustive and that in the case then 
under consideration the plaintiffs were entitled to count in their 
favour the period during which they were precluded from 
bringing their suit by reason of the existence of a decree in a 
previous suit which covered the same matter. The autho- 
` rity on the first point may be allowed ; but in considering -whe- 
ther any concession should be allowed to the appellant before 


us, the difference in the facts’ of the two cases deprives the , 


decision of all force. In that case stress was laid on the fact - 


that the prior decree “so long as it stood undischarged was 
susceptible of execution at the hands of the present appellants 
(plajntiffs) and whilst that decree -existed it was not open to 
them in the circumstances to'institute a fresh suit for the alt- 
tainment of the very object which had been successfully attain- 
ed by them in the previous suit.” For this reason, because the 
plaintiff’s right to bring the action was absolutely suspended 
as long as the prior decree remained in force, this period was 
not allowed to count against him for purposes of limitation, 

. In the present case no such consideration arises. The 
pendency of. E. A. No. 16 of 1918 was.no bar to the 
institution of execution proceedings by appellant. He may 
have deemed it good policy not to start fresh proceedings until 
E. A. No, 16 of 1918 was disposed of (which happened on 
16th August 1918) but that is to be allowed in cases not 
provided for in the Limitation Act. Surely this should only be 


1. (1908) I. L. R. 35 Cal 209. 2, (1916) I. L, R. 43 Cal. 660. 
R—40 
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done in cases where justice and equity clearly Require it, It is 
not so here, 

Our attention was also drawn to Muthu Korakkai Chetty v. 
Madar Ammal, | The decision in that case turned on a con- 
struction of Art. 180, Limitation Act, with which we have no 
concern: but the principle of “ suspension ” and the question 
of whether the Privy Council intended to lay down any rule as 
to the exhaustiveness of the exemptions contained in the 
Limitation Act were no doubt discussed and were in fact the 
points raised in the reference, It is sufficient to say that the 
judgments of all the learned Judges except Sadasiva Aiyar, J. 
tend against appellant’s contention: and that none of them 
militate against the view I have expressed above, viz., that even 
if it is open to us to allow a suspension of time not "provided 
for i in the Limitation Act, there is no justification for doing so 
here, 

I would dismiss the appeal with costs, 

Venkatasubba Rao, J. :—I agree. 


A. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR WILLIAM AYLING OFFG, CHIEF JUSTICE 
AND MR, JUSTICE VENKATASUBBA RAO. 


Raja Rao ... Appellant * in A. A.A, O. No. 2 
of 1920 (Petitioner) and Peti- 
tioner* in C. R. P. No. ji of 

1920 RINE ) 

v. . 
Ananthanarayanan Chetty ... Reina in A. A. A. O. No, 
„and others, 2 of 1920. (Respondents Nos. 1 
lo 9 and Respondents in C. R, 
P. No. 11`of 1920) carol 
dents 1 to 9.) 


Civil Procedure Code, Ss. 144 and 151—Reslitution—Execcution sale—Distri- 
bulion of pracceds among several decree-holders rateably Execution sale set aside 
ina claim suit—Stranger purchaser —Right to refund of the purchase money, 

In execution of a decree ceitain properties were attached, brought to sale and 
purchased by the appellants who were strangers to the decree. The proceeds of the 

*A, A. A.O Nos. 2and 3 of 1920. 

C. R. P, Nos. 7 and 12 of 1920, 22ud November 1921, 

(1919). I. L. R. 43 Mad. 185 ; 38 M. L. J. 1, ° 
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sale were raleably distributed among the respondents who were creditors holding 
decrecs aginst the same judgment-debtor. Subsequently certain claimants who 
had unsuccessfully intervened in the execution proceedings obtained a decree in a 
claim suit that the properties belonged to a trust and therefore not liable to sale 
in execution of the decree and recovered possession of the properties with mesne 
profits from the appellants. The appellants thereupon appl-ed for refund of the 
purchase money which bad been distributed rateably among the various decree- 
holders. Held that neither S. 144 nor S. 151 of the Code authorised the Court to 
order ibe refund sought by the appellants and their appl’citios was unsustainable. 
Nepalchandra v. Rame tdranath, 241. C, 384 distinguished. 


_ Appeals against the orders of the District Court of Madura 
in A. S. Nos. 474 and 475 of 1918 and 101 and 102 of 1919 
preferred against the orders of the Court of the Principal Dis- 
trict Munsif of Madura in C. M. P. Nos. 294 and 289 of 1918 
(Small Cause Suit No, 274 of 1911 on the file of the Court of 
the Subordinate Judge of Madura.) 

Petitions under S. 115 of Act V of 1903 praying the High 
Court to revise the orders of the District Court of Madura in A, 
S. Nos. 474 and 475 of 1918 and 101 and 102 of 1919 preferred 
against the orders of the Court of the Principal District Munsif 
of Madura in C. M. P. Nos. 294 and 289 of 1918 (Small Cause 
Suit No. 274 of 1911 on the file of the Court of the Subordinate 
Judge of Madura), 

K, V. Krishnaswami Aiyar for appellant. , 


K, S. Jayarama Aiyar and K. Rajah Aiyar for respondent. . 


The Court delivered the following 
Judgments :—The Officiating Chief Justice :—Appellants in 
this case are purchasers in court auctions, who have been de- 
prived of their properties owing to the cancellation of the sales 
and who now seek restitution of the sums paid by them which 
have been rateably distributed among certain persons (res- 
pondents) holding decrees against the judgment-debtors. The 
District..Munsif directed these persons to refund to appellant 
the amounts‘received by them ; but his order was set aside on 
appeal to the District Judge, who held that appellants were not 
- entitled to restitution either under S. 144 of the Civil Procedure 
Code or with reference to the Court’s.inherent powers under 

S. 151 of the Civil Procedure Code, 

The facts of the case so far as they are necessary for disa 
posal of these appeals are these :—The properties were attached 
‘and brought to sale in execution of the decree in Small Cause 
No. 274 0f 1911 on the file of the Court of the Subordinate 
` Judge of Madura against one Mariyappan Chetti, His sons who 
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on his death were made parties in execution, presented a 
claim petition (E. P. No. 539 of 1912) under O. 2t 
R. 53 to the effect that the properties were trust properties in 
their hands and not liable under the decree. This was dismissed ‘ 
and the sales proceeded. The sons however filed a suit (Original 
Suit No. 58 of 1914 on the file of the court of the Subordinate 
Judge of Ramnad) and ultimately obtained a decree declaring 
that the properties were, trust properties and not liable to be 
proceeded against or sold in execution of the decree in Small 
Cause Suit No. 274 of 1911, They then obtained re-delivery of 
the properties with mesne profits under S, 144 of the Code of 
Civil Procedure. The first question is whether appellants, the 
auction-purchasers, are also entitled to avail themselves-of its 
provisions, i 


In my opinion the District Judge has rightly held that 
they are not, looking to the terms of the section. Restitution 
can only be granted under S. 144 on the application of a party 
to the “ decree varied or reversed.’ What was this decree ?. 
The District Munsif who decided in appellant's favour did so 
on the footing that it was the order for attachment and sale, 
and that this order was superseded by the decree in O, S, No, 
58 of 1914. The appeal was also argued before us on this basis. 
But the appellants were no parties to the order for sale ; nor 
were they parties to the order dismissing Execution Petition 
No: 539 of 1912, which might be suggested on the alternative 
as the “ decree varied or reversed ”, The learned Vakil has 


` argucd that they may be treated as the representatives of the 


judgment debtors on the strength of the Full Bench’ Judgments 
in Veyindramuthu Pillai v, Maya Nadan L1. It may be remarked 
that these judgments did not lay down that the auction pur- 
chaser-should in all circumstances, and for all purposes be en- 
titled to pose'as the representative of the iudgment debtor,’ 
But apart from this, such a character would be of no avail to 
appellants here. As representatives of the judgment debtors who’ 
were the successors in interest of Mariappan Chetty they would 
have no claim either in law or equity to recover the amounts 
paid over by the Court to the respondents in satisfaction of 
the decrees which the latter had obtained against Mariappan 
Chetty and which were binding on his sons, 


1. (1919) I. L. R 43 M. 107 : 38 M. L J. 32. (F. B.) . 
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As an alternative, it is argued that the order of the District 
Munsif may be supported as one passed in the exercise of the- 


inherent powers of the Court under S, 151 of the Code of Civil” 


Procedure, Reliance is placed on a decision of a Bench of the 
Calcutta High Court in, Nepalchandra v. Ramendra Nath | in 
which refund of the price paid was directed to be made by a 
decree holder to an-auction purchaser, whose sale was set aside 
after confirmation, and who had in consequence lost the pro- 
perties purchased. The decree holder in that case was the 
person fesponsible for wrongfully bringing the properties to 
saie. In the present case refund is asked for from persons who 
had nothing to do with causing the auction sale, but merely 
profited by it, in the way of rateable distribution under: the 
orders'of the Court. This distinction seems to me to be of. 
considerable importance in connection with the exercise of 
extra-ordinary powers which are of a purely equitable and 
discretionary nature. In the present case itis pointed out by 
Mr. Jayarama Iyer for respondents that the persons who in 
equity should re-imburse the auction purchasers are the judg- 


ment-debtors. Respondent’s decrees against them havelbeen, 


recorded as satisfied by the payment of the sums soughtito be 
recovered, and the decrees themselves are now long time-. 
barred, This is not denied. The District Munsif’s order 
therefore only compensates appellants for the loss of their. 
money at the expense of equally innocent parties and it certain- 
ly seems to me that the extraordinary powers conferred by S, 

` 151 for the ends of justice and to prevent abuse of the process 
of the court, should not be invoked where the equities are so 
evenly balanced. 


The learned ‘vakil for respondents has quoted several 
cases Neelaveni v. Narayana Reddi 2 Mohideen Ibrahim v. 
Mohamed Meera~Levai 3 and Gopiselti NaraYanasami Naidu 
v. China Venkataraju 4 as authorities against the application of 
S. 151 of the Code of Civil Procedure to the present case. I 


_ , do not propose to discuss them, because 1 feel strongly that 


section should not be invoked to cover an order which only 
sets right one injustice by the infliction of another, or as it is 
said, robs Peter in order to pay Paul. 





1. (1914) 24 I. C. 384, 3. (1912) 23 M. L. J. 487, ` 
2.0 (1919) I. L. R. 43 M. 94. 37 M. L. J. 599. (F. B.) 4. (1916) 4.L. W. 400, 
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I would dismiss the Appeals with costs and also the 
Revision Petitions without costs. 

Venkatasubba Rao, J. :—Two questions have been argued 
before us. The appellant contended first that his application 
came within the terms of S. 144, Civil Procedure Code. He 
argued secondly that if S. 144 did not apply, we should, in the 
exercise of our inherent power, grant him relief under S. 151 of 
the Code. 

A decree was passed in S. C, Suit No. 274 of 1911, Madura 
Sub-Court, against one Mariappan Chetty, and he having died, 
his sons were made parties in execution proceedings. The 
decree holder then attached certain items of properties, and 
Mariappa’s sons preferred an objection under O. 21, R. 58, on 
the ground that the properties attached were trust properties. 
The objection was disallowed and the properties were sold and 
the appellant purchased them in court auction, The appellant 
paid the purchase money into court, and the money so paid 
was rateably distributed among several decree-holders including 
the decree-holder who had brought the property to sale. In 
the mean time Mariappa’s sons filed a regular suit to set aside 
the order made under O, 21, R. 61, disallowing the objec- 
tion above referred to. The suit was presumably filed under 
O. 21, R. 63, and by a decree made in that suit the con- 
tentions of Mariappa’s sons that the properties were trust 
properties in their hands was upheld. Thereupon they made an 
application to the court for the_recovery of possession of the 
properties sold from the appellant and obtained an order for 
possession and recovered the properties from the appellant. 

The appellant now says that as he has been deprived of the 
properties, he is entitled to get back the amount he paid. into 
Court from the various decree holders, : 

I shall first deal with the question: does the application 
lie under S. 144? S. 144 cannot apply unless there is a decree 
that has been subsequently reversed or varied. It is clear that 
the decree in S. C. S. No, 274 of 1911 has neither been varied 
nor reversed. It has therefore been argued on behalf of the 
appellant that the order of the Court disallowing the objection 
of judgment-debtors was subsequently reversed by the decree in 
the regular suit, and that the order that was so reversed is `a 
decree. I am unable to accept this contention, The judgment- 


. debtors’ objection to the attachment on the ground “they 
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held the properties as trustees was made ‘under O. 21, Raja Rao, 

R, 58 and, an order made upon this objection under O. 21, R. 61 Anantha- 

is not a decree under S. 2, Civil Procedure'Code and is not ra ity 

therefore appealable (See Ramathan v. Levvai! ; also Badruddin s 

v, Abdur Rahim 2.) It will be further noticed.that the order that See 7. 

was subseguently varied wasthe one made upon the claim 

petition and notan order that was passed onthe ezecution 

petition, for attachment and sale of the properties. The 

District Munsif who ordered restitution in favour of the appel- 

lant assumed that the. order that was subseguently varied 

amounted to a decree and held that S. 144 was applicable. I 

am of opinion that his view is erroneous and that S. 144 does 

not apply. 

‘There is a further reason for holding that S. 144 is not 

applicable. Assuming that the order which was reversed was a 

decree, the appellant was not a party to the order which dis- 

allowed the objection of the judgment-debtors, The applicant 

under S. 144 must be a “party entitled to;any benefit by way of 
~—-+estitution.” It is not sufficient that he is ‘merely a person en- 

titled to the benefit. That this is the right construction, 

will appear from the circumstances that a later portion of the 

section refers to “ the parties” being placed “ in the position 

which they would have occupied but for such decree or such 

part thereof as has been varied or reversed.” It is therefore 

necessary to examine whether the appellant was a party to the 

order reversed. It has been argued on his behalf that though 

the auction purchaser was not as such a party to the ordet he 

must be deemed to be a party as the legal'representative of the 

judgment debtors, Iam unable to accept this contention and 

I hold for the reasons stated by His Lordship the Officiating 

Chief Justice with which I respectfully agree, that the appellant 

is not the legal representative of the judgment-debtors. 


The appellant has further contended that it is sufficient 
that the applicant was a party to the reversing decree though 
he was not a party to the decree reversed ; in other words, that 
the fact that he was a party to the regular suit filed under O. 
21, R, 63 confers upon him the right to apply under S, 144 
although he was not a party to the proceeding under O. 21, 
R. 58. This contention, in my opinion is absolutely unten- 
“Ie (1990) I. L. R. 23 Mad, 195 (F. B,). 2, (1908) I, L. R. 31 Mad. 125. — 
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able.. The words of the section are incapable of being ‘cons- 
trued in this manner. : 
The only quéstion that remains to be decided is whether. 
in the circumstances the appellant can invoke the provisions of 
S. 151 in his favour. The respondent has contended before us 
that there was no warranty of title ata court sale, and the ap- 
pellant having purchased the right, title and interest of the 
judgment-debtors cannot get back the amount~he paid into 
court on his being deprived of the possession of the property 
which he purchased. He has further contended that -under 
S. 315 of the Code of Civil Procedure, 1882, the auction-pur- 
chaser had a right to receive back his purchase money when 
it was found that the judgment-debtor had no saleable interest 
in the property which was purported to be sold ; ‘but that 
under the corresponding tule of the Code of 1908 (O: 21, R. 
93) the auction purchaser does not possess. such a right 


s 


and the respondent therefore argues that the right ‘of the 


auction purchaser to recover the purchase money having been ` 
specially conferred upon him by the Civil Procedure Code of 
1882, and having been taken away by the Code of 1908, it 
must be assumed that in law the auction purchaser has no such 
right and that therefore the: power-of the Court under S. 151 
should not be exercised for the purpose of conferring upon the 
appellant the rights which he does not possess under the law. 
I think it is unnecessary to decide this question as I am pre- 
pared to hold that the appellant cannot even otherwise invoke 
in the circumstances of the case the provisions of S, 151 for his 
benefit. It has been pointed out to us that the decrees against 
the judgment-debtors have become time-barred. - If restitution. 
is therefore ordered the decree-holders will be-deprived of the 
fruits of their decree and this hardship will result to them 
although it is admitted that no blame attaches to them, „ln 
this-view the cases cited by the appellant, Kedar Nath v. Jai 
Bermha 1 and Nipalchandra v. Ramendra Nath ? do not apply. 

I would therefore dismiss the appeals with costs and also 
the revision petitions without costs. 

A. V. V. _ Appeals dismissed., 





1. (1917) Pat. 153+ 37 I, C, 863. 2. (1914) 24 I, C. 384, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE AYLING AND MR. JUSTICE VEN- 
KATASUBBA RAO, 


Bezwada Sunderarama Reddi and 

‘others ` ... - lppellants * Counter 
v, ; Petitioners, 

Enuga Raghava Reddi and others . . Respondents (Petitioners) 


Civil Proceedure Code (V of 1908) S. 144— Restitution—Execution sale in 
pursuance of decree—Decree amount reduced on execution sale. 

The sum due toa decree-holder under the decree of the first Court was Rs. 
7695. In execution of that decree 19 items‘of property were sold for Rs. 10,357 
in all. Five items of the property were purchased by the decree-holder himself: 
Subsequent to the execution sale tha appzilate court modified the decree by reduc- 
jng the amount to Rs, 7495. Thereupon the Judgment-debtor applied for restitu- 
tion by re-delivery of the five items purchased by the decree-holder. It was found 
that the sale of every item including the last: was necessary to realise the amount 
of the appellate decree, though if the properties had been sold in a different order 
and tbe five items had ben reserved to be sold last, their sale would have been un- 
necessary to realise the amount of the decree on appeal. Held, that there had been 
no cise made out for restitution, as the position of the judgment-debtor as regards 
the sale of the five items was in no way affecled by the variation in the decree. 
Such prejudice as the Judgment-debtor had suffered was due not to the variation 
in the decrec, but to the terms of the order ju execution :egulaling the order 
in which the items were to be sold. 

S. 144 of the C, P. Code of -1908 grants a much more limited power of restitu- 
tion than the corresponding S. 583 of the Code of 1882, Sydenathadu, Sahab v. 
Nallu Mudaly I. L, R. 27 Mad. 98 distinguished. . : 


Appeal against the order of the District Court of Nellore, 
dated 19th October 1920 in O. P. No. 45 of 1920. 

A. Krishnaswami ‘Aiyar.and Ch, Raghava -Row for 
appellant. 

C. Madhavan Nair for respondent. 

The Court delivered the’ following 

Judgment :—Appellants in this case represent the decree 
holders in O,.S. No, 2+ of 1911 on the file of the Nellore Dist- 
1ict Court. Respondents are the judgment debtors, The decree 
was for Rs. 5,603-6-8, with subsequent interest at 9 per cent 
perapnum. It was confirmed on appeal to this Court with 
the single modification that the rate of subsequent interest 
was reduced from 9 to 6 per cent. ‘While the appeal was still 
pending 19 items of property belonging to the Respondents 
were brought to sale in execution of the decree, the amount 
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due being notified as Rs. 7,695. The correct amount calculat- 
ed, according to the decree of this Court was Rs. 7,495. The 
total sale proćeeds a ggregated to Rs, 10,357 and of the 19 
items, 5 items were purchased by appellants for Rs, 2,719. 

Respondents applied under S. 144, Civil Procedure Cede, 
for restitution by re-delivery of these five items, cancelling the 
sale and the District Judge passed an order in their favour, 
against which the present appeal is preferred. 

In our opinion the order is not justified by the terms of the 
section. The latter runs thus: (1) Where and in so fat aS a 
decree is varied or reversed, the Court of the first instance shall, 
on the application of any party entitled to any benefit by way 
of restitution or otherwise cause such restitution to be made as 


“will, so far as may be, place the parties in the position which 


they would have occupied but for such decree or such part 
thereof as has been varied or reversed ; and, for this purpose, 
the Court may make any orders including orders for the refund 
of costs, aad for the payment of interest, damages, compensi- 
tion and mesne profits, which are properly consequential on 
such Variation or reversal. : 

(2) No suit shall bz instituted for the purpose of obtain- 
ing any restitution or other relief which could be obtained by 
application under sub-Sec, (1). Its object is clearly to enable 
the court to place a party who has been . prejudicially affected, 
by a decree, which has been varied or reversed in his favour 
in the same position as he would have occupied if the decree 
had stood origiaally inthe same terms, as it stood after the 
variation or reversal. i cree 

To put it in another way. The prejudice to be removed 
by restitution must be the result of the erroneous terms of the 
original decree. Now-in the present’ case, responcients| 'may 
fairly ‘claim that as things turned out the decree amount: might 
have been realised by the sale of the 14.items of property*other 
than those of which they now claim re-delivery, if thé items 
‘had been sold ina different order. The last item No; 19 
fetched Rs. 3600, the amount realised by the sale of the pre- 
ceding items being only Rs. 6757 which was nearly Rs. 1000 
‘undet the decree amount. -It was therefore necessary to pro- 
ceed with the sale of items 19. If tbe five items they claim 


been--tealised without selling them. | (But such prejudire as 
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-respondents , have suffered is due‘not to “the: ‘variation in the 
“decree, but to the terms of the sale order’ regulating the order 
in which the items were to be sold; and it is not alleged that 
respondents took any exception to this either at: the time of 
fixing sale proclamation or at the time of sale. 

_ + Whether the amount to be realised ‘was Rs. 7,695 or 
Rs. 7,495 did not affect the necessity of putting up the last item 
of sale.’ In other words, their position as regards the sale was 
:in’no way affected by the variation in the decree. 

vz.. It.was argued that any reduction in the amount ofa 
decree: affects the position of the judgment debtor, inasmuch 
as it renders it easier for him to satisfy the decree and prevent 
the sale of his property in execution, No'doubt where the reduc- 


tion is large this may be so; and whether it is so or not, must” 


be a question of fact. But in the present case the reduction is 
so slight that it cannot be seriously contended that respon- 


‘dents could have satisfied a decree for Rs. 7,495 but could not a 


raise:the extra Rs. 200 and no such alicesoe has ever been 
made. 

Of the cases relied on in UU. of the District Judge’s 
order: the first-is Syed Nathadu Saheb v. Nallu Mudaly 1, The 
facts there were very similar to those before us; and if it had 
been:decided -under the present Civil. Procedure .Code, we 
should have felt bound to refer the matter toa Full Bench. 
Under the old Code(S. 583) the Court was not limited, in 
granting such restitution as it thought fit, to placing the party 
in the same position as he would have occupied but for the 
variation or reversal of the original decree. -S, 144 of the 
present Code gives, as has been pointed out,.much more restrict- 
zed power. . The decision in that case may: be distinguished 
on: this ground and. although with all respect we. feel doubtful 
,as,to; whether. any equity in.'that: case called for the decision 
-arrived at, we do not feel bound to say ‘more about it. 

‘The Privy Council decision. in Zain-ul- Abdinkhan v. 
‘Muhammad Saghar Ali Khan.2 which was relied on in Syed 
Nathadw Sahib v. Nallu Mudaly 1 dealt with -a case in which 
“the Court sale-sought to be set aside would have been alto- 
-gether unnecessary; under the modified decree the amount found 
One e been realised: by" an earlier: ‘sale, -Such a case of 


2°"! “L, 2 (1903). L. R. 27 Mad. 98. 
ae (1887).1. L. R-10 All, 166 :.15 I. A` 12 (P. C.) 
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course, stands on a different footing both in equity and with 
reference to the provisions of S. 144. 

Chandan Singh v. Ramdeni Singh! is another case like Syed 
Nathadu Sahib v. Nallu Mudaly 2 under the old Code, and 
although Sagore Mandal v. Mafijuddin Sardar 3 is under the 
present Code, it simply follows the earlier case without refer- 
ence to the change in wording in the Code. 

We must therefore set aside the order of the ‘District 
Judge and direct respondents to pay appellants’ costs in both 


courts. 
A. V, V. Order set aside. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KUMARASWAMI SASTRI AND MR. 
JUSTICE DEVADOSS. : 


Gujju Nagamma j ... Appellant* (Plaintiff) 


v. 
The Secretary of state for India in 
Council represented by the Collector 
of Vizagapatam and others ... -Respondents (Defen- 
danls Nos: 6 and 
1 to 5.) 


Madras Salt dct (IV of 1889) &. 11—Licensee—Trans fer of interest by way 
of mortgage— Recognition by Commissioner. 

S. 11 of the Madras Salt Act is not confined in its operation to absolute trans. 
fers of the entire interest of the licensee but applies to transfers by way of mort- 
gage. Consequently a mortgage of a salt pan without leave of the Commissioner is 
of no effect against him, 

Second Appeal against the decree of the Court of the 
Temporary Subordinate Judge of Vizagapatam in A, S. No. 135 
of 1919 (A. S. No. 341 of 1918 on the file of the District 
Court) preferred against the Decree of the Court of the Addi- 
tional District Munsiff of Vizagapatam in O. S. No. 253"0f 1917, 

Y, Suryanarayana for appellant. 7 

“The Government Pleader for 1st respondent. 

- B. Satyanarayana for 2 to 5 respondents. ii 
The Court delivered the following ; : 
Judgment :—We arelof opinion that ‘S, 11 of the Salt Act 

applies to transfers -by way of mortgage and is not limited to 


* $. A. No. 1620 of 1920. - - = 29th November, 1921., 
1. (1904) L L. R. 31 Cal. 499. 2. (1903) I. L R 27 Mad. 98. ; 
3. (1919) 24 Cal. W, N. 50. . 
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„absolute transfers. The word ' transfer,’ is general, and there 
is nothing in the section to limit it to absolute transfers of the 
entire-interest of the licensee. -The fact that, as between the 
licensee and his transferees, S. 12 protects the interests of a 
person who may have an interest in or lieu upon such license 
or salt works does not affect the question as to the position 
between the transferees and the Commissioner, ; 

The rules under the Salt Act framed under S. 11 prohibit 
the licensee on pain of termination of the lease from assigning, 
underletting or parting with possession without the permission 
of the Commissioner : aud the licenses contain these terms, 
The whole policy of the Act is to give the Commissioner 
control as to the person who is to acquire an interest, 

We are of opinion that the mortgage of the salt pan 
without the leave of the Commissioner is of no effect against 
him, and that the suit was rightly dismissed so far as he is. 
concerned, 

‘The Second Appeal fails and is dismissed with costs of the 
1st Respondent. 

ALS. V.- === 
IN THE HIGH COURT OF JUDICATURE AT: MADRAS. 


PRESENT :—MR. JUSTICE KUMARASWAMI SASTRI AND MR. 
JusTICE DEVADOSS. f - 


Vendnam Ramayya .. Appellant" (Plaintiff.) 
v. 
Kosuru Kotamma and others z.. Respondents (Defts.) 


` Limitation Art (IK of 1908) art, 142—Successsve trespassers —Rightful owner, 

ont of possession for over twelve years—No single trespasser in adverse possession 
for over ‘twelve years—Suit to recover property by rightful owner, barred. 

Where a number of independent trespassers are continuously and successively 

in possession of immovable property for overtwelve yea:s, the rightful owner is 


thereafter barred from suing to recover the property ‘although not even one of the 


trespassers Has been in adverse possession of the property for over twelve years. 

Second Appeal against the decree of the District Court of 
Guntur in A. S. No. 40 of 1918 preferred against the decree of 
the Court of the Additional ‘Temporary Subordinate Judge of 
Guntur in O. S. No. 6 of 1917. iad 

P. Narayanamurthi and K. Kamanna for appellants. 

T. V. Venkatarama Aiyar and T. V. Ramanatha Aiyar for 


respondents, 
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The Court delivered the following if Ba Ayi 


Judgment :—This appeal arises out ofa suit filed by the 
plaintif as purchaser from the reversionary heirs of one 
Mallabattudu to recover possession of the properties specified 
in the plaint and the question is whether the suit is barred by 
limitation. 


Mallabattudu the last male holder of the proper ties da 
in 1889 leaving two daughters Ramamma and Govindamma: 
Ramamma. died in 1914 and Govindamma who is thé 5th 
defendant surrendered her estate to her sons who are the: 6th 
and'7th defendants. They sold their rights to the plaintiff in 
this suit. The findings are that Mallabattudu, about two years 
before his death, made an oral gift of the suit properties to his 
grandson -Punnayya the son of his. daughter Ramamma, that 
the properties. were managed by .Subbarayudu -the elder 
brother of Punnayya as Punnayya was a minor, that ‘Punnayya 
died in 1894 during minority, that the properties were there- 
after enjoyed by Punnayya’s brothers subbarayudu and two 
others, that Subbarayadu was the last surviving member “of 
Punnayya’s family and that on Subbarayadu’s death the proper- 
ties were sold by Subbarayadu’s daughters to the 3rd defendant. 
It is argued for the appellant that, as the gift to Punnayya was 
oral, it.was invalid, that consequently Punnaya was in posses“ 
sion as trespasser, that on Punnayya’s death his heir would be 
his mother that, as Subbarayadu continued in possession, Sub- 
bar ayadu’ s possession was also that of a trespasser, that, as nei- 
ther Subbarayadu nor Punnayya completed adverse possession 
of 12 years, they could not tack on the possession of one to the 
otherjand that the plaintiff claiming through the nearest rever: 
sioner is not barred. The cońtention for the respondénts is 
that there was no break i in the possession so as to” rTeVest the 
properties in the rightful owner, that Punnaya and Subbara- 
yadu cannot be treated as successive tr espassers and that in 
any event the real owner having been out of possession, for 
over 12 years the suit is barred by limitation, 


It is clear in the present cast that as Mallabattudu himself 
gave up possession, the’case would not fall under Art: 141 of 
the Limitation Act as that article applies to cases where ‘the 
last full owner was im possession at the time of his death., As 
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pointed out by Mookerjee, Jin Mohendra Nath v, Shamsun- 
nessa | time begins to run against the last ful} owner if he him- 
self © was, dispossessed and the operation of the law of limita- 
tion would not be arrested by the fact that on his death he was 
succeeded by his widow, daughter or mother as the cause of 
action cannot be prolonged by the mere transfer of title. We 
are of opinion that Art. 142 of the Limitation Act applies to 
the facts of.the present case. It is clear from the findings that 
Mallabattudu,; when he made.a gift of the properties to his 
grandson and-transferred the patta in this name,- discontinued 
his possession, Discontinuance of possession has been ex- 
plained by Fry, J. in Rains v. Buxton ? as taking ‘place where 
the person in possession goes out and is followed into posses- 
sion. by another person. _ In all cases where the,person who 
was in possession at one time and discontinued possession or 
-was dispossessed, seeks to eject a person in possession he has 
to show that he was in possession within 12 years before the 
suit. We, need. only refer. to Secretary of.State for India 
v. Krishna Moni Gupta 3. We do notithink that on the 
facts of the present ‘case :it can be said that there has 
been. independent trespass. by successive persons so as 
to give the plaintiff 12.years against each successive trespasser. 
Mr. Narayanamoorthi has referred us to Agency Company v. 
Short 4 as authority, for the proposition that in cases of succes- 
sive trespassers the limitation, ceases to run against the lawful 
owner of land after an intruder has relinquished his possession. 
Lord Macnaghten after dealing with the contention that, if the 
statute once commenced to run, it would not stop except by 
the owner going into possession and so getting as it were, a 
new, departure observes “their Lordships are unable to concur 
in this,view. "They are of opinion that if a person enters upon 
the land of another and holds possession for a time, and then, 
without having acquired title under the statute, abandons 
possession, the rightful owner, on the abandonment,.is in, the 
same position in all respects as he was before the intrusion 
took place. There is no one against whom -he can bring an 
action. He cannot make any entry upon himself, There is no 
Positive enactment, nor isthere any principle of law, which 
requires him to do any act, to issue. any netice or to perform any 


seremony in order to rehabilitate himself, No new. departure 
zc L (1912) 2l. Cal. L. J, 157 at'page 164, — 2. (1380) 14 Ch. D. 537.. 
rs (1902) T. L. R. 29 Cal, 518. (P.C.) 4. (1888) 13 A. C, 793. 
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is necessary. The-possession of the intruder ineffectual:for the 
purpose of transferring title, ceases upon its abandonment to: be 
effectual for any purpose. It does not leave behind it any cloud 
on the. title of the rightful owner, ‘or any secret process at work 
for the possible benefit in time to come of some casual interl-’ 
roper.or lucky vagrant. There is not in their Lordship’s 
opinion, any analogy between the case supposed.and the. case 
of successive disabilities mentioned in the statute. There the 
statute ‘continues to run’ because there is a person in 
possession. ın whose favour it is running. ” This case does 
not help him-as itis not shown in the present case that 
any -body gave up possession which was. taken up by. a 
fresh trespasser... It is argued by Mr. Narayanamurthi that 
on the death of Punnayya it must be. taken that there was, 
an interruption in the possession and that there was an interval 
between- Punnayya’s -death and Subbarayadu’s taking posses- 
sion-in his own right however minute the interval maybe and 
that except in the case of succession or devolution all other cases 
would fall within the principle enunciatedin Agency Company 
v, Short 1, We do not think that there is anything in the case to 
support this extreme contention. In Willis v. Earl of Howe 2 


a person trespassed upon property and another alleging 
himself to be his brother when he was not his brother 


continued the trespass, It was argued that they must be treated.. 


as separat' trespassers as they were not brothers. Kay, L. J. 
observed. “It was suggested in reply that, as the alleged brother 
was‘not really the brother of George, his taking possession 
formed a new departure, and that the statute would begin.to 
run from that entry, and that the previous possession of George 
was not material. The effect of that would be that ifa series 
of occupiers not claiming under one another, kept ‘out-the real: 
owner for 100 ‘years, time would only run against him from the 
moment when the last of such occupiers entered into posses-, 


sion. łam of opinion that this is not the law. A continuous. 


adverse possession for the statutory period, though by a succes- 
sion of persons not claiming under one another, does in my opi- 


nion, bar the-true owner, I desired to consider the case to which. 


I referred during this -part of the argument but which was: 


not -then before the court, Agency Company v. Short Y. 





1. (1888) 13 A. C. 793. 7 2, (1893) 2 Ch. 545. ` 
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In that.case. there. bad been an adverse possession of 
land. for some time short of the statutory period, which 
was then abandoned, and the land left vacant, and after 
the statutory period had elapsed, but within 20.years before the 
plaintiffs’ action, the defendant, or his predecessor in title, took 
possession, The law is thus stated in the language of Lord 
Macnaghten (already set out above). These observations were 
made in a case in which, as I have already noticed, the defen- 
dant or his predecessors had not been in possession for the 
statutory period. If his defence could prevail, it would be 
enough .for a man who entered the day before. the action 
brought to say that the true owner had left the possession 
vacant for more than 12 years. But it was not meant that if 
the possession had not been vacant, but some one or other had 
been in adverse possession during the twelve years, such posses- 
sion would not bar the true owner, unless all such occupants 
-could show a title derived from one another.” The law is thus 
stated in Dart on Vendors and Purchasers. Vol. J, 7th Edition 
page 474. “In order that the title of the true owner may be 
barred by the adverse possession ofa trespasser ora serious 
of trespassers the possession by them must be continuous, and so 
Jong: as it is continuous it is immaterial whether they claim 
through one another or independently ; but if a period of time 
should elapse, however short, after the abandonment of one 
trespasser who has not been in for the full statutory period 
and the entry of another the title of the true owner is, as from 
the time of such abandonment, restored to him without any 
entry or act done on his part, for the statute coes not apply to 
a case of a want of actual possession by the true owner, but 
only to cases where the owner is out of possession and another 
is in possession for the prescribed time.” It is no doubt true 
that on the death of Punnayya during minority -his mother 
would be his heir... But it appears from the facts of the 
present case that Punnayya and his. brother Subbarayadu and 
the other brothers were undivided and that their mother was 
living with them. Subbarayadu would therefore be the pre- 
sumptive reversioner on the death of the mother and it is clear 
from the documents filed that Punnayya’ s mother was a con- 
senting party to Subbarayadu enjoying the properties after 
Punnayya’s death. She was living with them and raised no 
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objection. Under these circumstances we find it difficult to hold 
that there was a fresh trespass by Subbarayadu after the death 
of Punnayya. There was continuity of possession the person 
holding possession being the next presumptive heir of the 
deceased. As the piaintiff has not proved that he or his pre- 
decessor in title was in possession of the properties within 12 
years before the date of the suit, we aré of opinion that the 
suit is barred and was rightly dismissed. : 
The Second Appeal fails and is dismissed with costs. 


C. A. S. Second appeal dismissed. 


IN THE HIGH CUURT OF JUDICATURE AT MADRAS, 
[Full Bench. ] 
PRESENT :-—SIR WALTER SALIS SCHWABE, K. C., CHIEF 
JUSTICE, MR. JUSTICE COUTTS TROTTER AND MR. JUSTICE 
KUMARASWAMI SASTRI. l 


Tripurana Seethapati Rao Dora... Appellant * (Plaintiff.) 
wR y 
Rokkam Vencanna Dora and ' Respondents (Defendants 
"others. l ... Nos. 7to 14, 16, 17 and 18). 


Indian Evidence Act, Ss. 35, 40 to 44—Recitals ia former judgments nol inter 


partes—-Admissibility of —Evidence Act, S. 33—Admissions by parlies, whether 
judgments—Secondary evidence of. 


A recital in a judgment not inter partes of a relevent fact is not admiss ble 
in evidence under S. 35 of the Indian Evidence Act. 


The cases on the subject reviewed and discussed. 


Ouaere, whether secondary evidence of admissions of parties toa suit or their 
predecessors-in-title can be given by reference to extracts from judgments when 
the admissious are releveut and the originals containing the amissions: are not 
forthcoming. 


Second Appeals against the decrees of the District Court of 
Ganjam at Berhampore in Appeal Suits Nos. 82 and 55 of 1918 
respectively, preferred against the decree of the Court of the 
Temporary Subordinate Judge of Ganjam at Berhampore in 
Original Suit No. 56 of 19ic. 

K. P. M. Menon and C. Sambasiva Rao, for the appellant. 


C. S. Venkatachariar and H. Suryanarayana for the Res- 
pondents, 





*A,S. Nos. 383 and 354 of 1920. 5th January, 192% 
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' The Court (Ayling and Odgers, JJ.) made the following 
ORDER OF REFERENCE 10 A FULL BENCH. 


The only question argued before us in these second 
appeals 1s whether the Lower Appellate Court was right 
in treating as inadmissible in evidence a _ judgment in certain 
summary suits (Ex. B). These suits. were not between 
the present parties or their predecessors- in-title and the 
only importance of the judgment consists in a recital therein 
that a certain R. Chendramma died on 3—5—1904. There 
is nothing in the judgment to show on what this recital 
is based. The fact of Chendramma’s death was undis- 
puted, and it may be that both sides agreed as to the date. 
But the date itself was immaterial for the suits turned on the 
simple question of whether Chendramma had, while alive, 
alienated her property to third parties so as to deprive the 
plaintiff in that suit of the right-of succession. The date of 
R. Chendramma’s death is relevant to the question of limitation 
raised in the present second appeals: and Mr. K. P. M. Menon 
for appellant contends that the recital in the judgment is 
admissible in evidence under S. 33, Indian Evidence Act, as 
an entry in an official record made by a public servant in the 
discharge of his official duty. - 

The general rule as to the relevancy of judgments is con- 
‘tained in S. 43, Indian Evidence Act. Respondents’ vakil 
argues relying on this section as well ason the ruling of the 
Calcutta’ High Court in Kashinath Pal v. Jagat Kishore 1, that 
recitals” ‘in a judgment not inter. partes are not relevant. He 
‘has also drawn our attention toa recent case, Ram Parkash 
“Dag. vi “4anant Das?, in which their Lordships of the Privy 
Couticil’ appear to take the same view. The passage 
referred is at, page 720 of the report and there has been some 
discussion before us of its meaning but we understand their 
Lordships to say that a recital in the Magistrate's judgment of a 
relevant admission is not relevant evidence of the fact of that 
admission. It that be so, the same principle would cover the 
present case. f 

Thisis the view to which we incline, but Mr. Nenon has 
pressed us with the decisions in Parbutty Dassi v. Puino Chander 
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Singh 1, and in three. cases of this Court, Byathamma. v. 
Avulla 2, Thama v. Kondan 3, and Krishnasami Ayyangar v. 
Rajagopala Ayyangar 4. 

If the Calcutta case stood alone, we should feel no great 
difficulty. It is not binding on us; and its correctness has been 
doubted in subsequent-decisions of the same Court (Vide Ram- 
sunder Gope Sicdar v. Haribala Dhubi 5. It is moreover possi- 
ble to distinguish it on the ground that the entry of an abstract of 
the pleadings in the decree in that case (which it was sought to 
put in evidence) was enjoined by specific circular orders bind-. 
ing on the Court which-passed the decree. In_our case, the 
only provision as to the contents of the judgment is that of 
S. 68 of the Rent Recovery Act, which simply says that the 
judgment shall contain: the reasons for the same. It would be 
difficult to bring this recital of date under the head of reasons 
for the judgment. - 

The decisions of our own Court, however, stand on a. 
different: footing ; and even if it were possible to distinguish 
them we think the point is of such general importance that its 
decision by a Full Bench is desirable. 

‘We find some difficulty in understanding the first case 
Byathamma v. Avulla?, The learned Judges say that the 
decision in Parbutli Dasi v. Purnochandra Singh! applies 
and name S. 35 as the section under which the entry is applic- 


‘able but the reasoning: atithe top of page 24 applies rather to 


$. 13 and this is the sectioii*dealt with in the’ Madras case which 
they rely on (Ramaswami v. Appavu 6.) a , 
The judgment in the “second case Thama v. Kanaan 3 
does not discuss the point but follows the earlier decision “and 
states the recital of an admission ina ABDI is “relevant 


under S.:35, i. e., to prove the admission. WA : 
The judgment in the third case Reinauswvawl yanga v. 
Rajagopala Ayyangar 1 is to the same effect. Lo 


It has been suggested that the case of admission may be 
different from that of other relevant facts; but we can find no 
basis for such a distinction in S. 35. i 





1. 11883; I. L. R. 9 Cal. 586. 2. (1891) I.L. R. 15 Mad. 19. 

3. (1892) I. L. R. 15 Mad. 278. 

4. (1894) I.L.R.18 Mad. 73: 4M. L.J 212, 

5. (1916) 371. C. 911. i 6. (1887) I.L. R.12 Mad. 9e 
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We therefore refer: the following question for the decision 
of a Full Bench. i 


Isa recital in a judgment not inter partes of a ena 
fact admissible in evidence under S. 35, Indian Evidence Act ? 
K. P. M. Menôn and C. Sambasiva Rao for the appellant: 

C. S. Venkatachariar and H. Suryanarayana for the respon- 
dents. j 

Court ezpressed the following 

Opinion :—Chief Justice .—In this case I had the opportu- 
nity of reading the judgment of Kumaraswami Sastri, J] and I 
agree with him entirely. 

Coutts Trotter, J.—1 agree. 

Kumaraswami Sastri,].—The question referred to us for 
determination is whether a recital in a judgment not inter- 
partes of a relevant fact is admissible in evidence under S. 35 
of the Evidence Act. The suit was filed by the plaintiff— 
appellant to recover the immovable properties specified in the 
plaint on the ground that he purchased them from the rever- 
sionary heirs of one Adinarayana on whose death his mother 
Chandramma succeeded to a limited estate conferred on her by 
Hindu Law as mother of the last male owner. Chandfamma 
alienated the properties and the suit to recover the properties from 
the alienees had to be filed within 12 years from the date of 
Chandramma’s death under Art: L41 of the Limitation Act, 
IX of 1908. As the defendant pleaded that the suit was barred 
by limitation, the date of CHandramma’s death became material 
and the plaintiff alleged that she died on the 3rd of May, 1904, 
while the case for defendants was that: she died’ in February, 
1904, and not in May, 1904, and that the suit was barred as it 
was filed’ more than 12 years from February, 1904. On 
Chandramma’s death the father of the second defendant in this 
‘suit filed a suit in the. Revenue Court against certain tenants for 
-the purpose of acceptance of pattas and muchilikas under the 
Rent Recovery Act VIII of 1865, The suit was dismissed but 
in the judgment there isa statement made by. the Judge that 
-Chandramma died on the 3rd of May,, 1904. The only evi- 
-dence let in by the plaintiff as to the date of death of Chand- 
ramma was the statement inthe judgment which is filed as 
Ex. B. in the case. The Subordinate Judge was of opinion that 
this statement was relevant to prove the issue as to the date of 
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death of Chandramma and, acting upon it, he held that Chand- 
ramma died within 12 years before the date of the suit and that 
therefore it was not barred by limitation. On appeal, the Dis- 
trict Judge was of opinion that the statement in a judgment not 
inter partes was not evidence. He believed the evidence of the 
defendants’ witnesses aud dismissed the plaintiff's suit as bar- 
red by limitation. In second appeal the point raised is that the 
recital of the date of death in the judgment was evidence under 
S. 35 of the Evidence Act and that the District Judge was 


wrong in rejecting it as irrelevant. The contention of Mr. K. . l 


P. M. Menon for the appellant is that a judgment isa public 
record within the meaning of S. 74 of the Evidence Act, that 
a Judge is a public servant and when he writes a judgment, he 
makes a public record and that a statement in a judgment is 
therefore an entry made by a public servant in a public record, 
which, if it relates to a relevant fact, would be evidence under 
S. 35, irrespective of whether the judgment in which the state- 
ment occurs, is or is not between the same parties.. In support of 
his argument he refers to the decisions in Parbutty Dass: v. 
Purno Chunder Singh 1, Bythamma v. Avulla 2, Thama v, Kondan 
and Krishnaswami Ayyangar v. Rajagopala Ayyangar 4, For the 
respondents it is contended that the relevancy .of judgm ents is 
governed by Ss. 40 to 43 of the Evidence Act and that a judg- 
ment not inter partes is not evidence. Reference has been 
made to Kashinath Pal v. Jagat Kishori 5 and the observations 
ofthe Privy Council in Ram Parkash Das v. Anand Das, © I 
am of opinion that S. 35 has no application to judgments and 
that a judgment which would not be admissible under Ss. 40 to 
43-of the Evidence Act would nct become relevant merely 
because it contains a statement as to a fact which is in issue or 
relevant in a suit between persons who are not parties or 
privies, Ss. 40 to 44 of the Edidence Act deal with the relevancy 
of judgments in Courts of justice. S. 40 enacts that the 
‘existence of any judgment, order or decree which by-law 
prevents any Court from taking cognizance of a suit or holding 
a trial is a relevant fact when the question is whether such 
Court ought to take cognizance of such suit or to hold such 
trial. S. 41 deals with final judgments, orders and decrees in 
the exercise of probate, matrimonial, admiralty or insolvency 
jurisdiction or what is known as judgments in rem and states 


1, (1883) I. L.R 9 C.580. | 2. (1891) L. R. 15 Mad. 19% | 
3. (1894) I, L. R. 18 Mad. 73 4, (1892) 1, L, R. 15 Mad, 378. 
5. (1916) <0 Cal. W, N. 643. 6, (1917) LL.R. 43 Cal, 707: 31 M.LJ. 1 n 
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that such judgments, orders or decrees are conclusive proof of 
the matters specified in the section, and, by virtue of that 
section of the Act, evidence would not be allowed to disprove 
those matters. S. 42 refers to judgments relating to matters of 
a public nature ‘relevant to the enquiry and states that such 
judgments, though evidence, are not conclusive proof of what 
they state, thus allowing evidence to be given to disprove facts 
found in the judgments. S. 43 states that “ judgments, orders, 
or decrees other than those mentioned in Ss. 40, +L and 42 are 
irrelevant unless the existence of such judgment, order or decree 
is a fact in issue or is relevant under some other provision of 
this Act ”. e.g., S. 13. 3. 44 enables a party to show that any 
judgment, order or decree which is relevant under S. 40, 41, or 
42 was delivered by a Court not competent to deliver it or was 
obtained by fraud or collusion, It appears to me that these 
sections codify the law as to the admissibility of: judgments 
in evidence. It is not suggested that under the pro- 
visions: of these sections a judgment, unless it be a judgment 
in rem, would bind third parties who are not parties to the 
judgment or claim under those who are parties. Other judgments 
would be resinter alios acta and would not be admissible in 
evidence. The same is the law in England and I need only 
refer to The Natal Land and Colonisation Company v. Good, 1. 
S. 35 of the Evidence Act which enacts that an entry 
in any public or other official book, register or record 
stating a fact in issue or relevant fact and made by a public 
servant in the discharge of his official duties or by any other 
person in the performance of a duty specially enjoined by the 
law of the’ country in which such book, register or record is 
_ kept, is itself a relevant fact, deals with a distinctly separate 
class of, cases, namely, entries made by public officials acting in 
the exercise of a statutory duty or power conferred by special 
enactments which regulate matters of public or quasi public 
interest. It would be straining the language of S. 35 to 
hold that a Judge, when he writes a judgment, is making entries 
in a public or official book, register or record, and that every 
statement made in a judgment is ‘an entry in such book, 
register or record. If S. 35 is applicable to ‘judgments and 
if the contention of Mr. Menon is accepted, the result will be 
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that.every judgment would be admissible in evidence to prove 
a relevant fact if it contains any statement as to a fact in issue 
or relevant fact, even though that judgment may be between 
persons who are total strangers to the litigation in which it is 
sought to be filed as.evidence, I find it difficult to hold that 
the Legislature, which in Ss. 40 to 44 has carefully defined the 
limits within which judgments are admissible in evidence, 
would have, in a previous section, practically nullified the 
provisions as to the relevancy of judgments by including 
judgments inthe category of public or other official books, 
registers or records.. I am unable to agree with the decisions 
relied on by Mr. Menon. In Parbutty Dassi v. Purnochunder 
Singh 1, the. suit was for the possession of a fishery and the 
plaintiff wanted to let in evidence of an admission alleged to 
have been made by a predecessor-in-title of the defendants in 
the written statement in a former suit. This would be evidence 
under S. 21 of the Evidence Act. The written statement was 
not forthcoming as it was destroyed and the only evidence of 
the admission was that contained in a decree in the former 
suit which began by giving a short statement of the pleadings 
in thesuit. The rules of Court required every decree to con- 
tain an abstract of the pleadings: Prinsep and O’ Kinealy, JJ. 
held that the statement in the decree was evidence of the ad- 
mission made under S. 35 of the Evidence Act. The learned 
Judges begin by stating that the original containing the admis- 
sion of the defendant’s predecessor- in-title could not be pro- 
duced as it was destroyed and that under a circular issued -by 
the Sudder Court, it was the duty of the Court to enter in the 
decree an abstract of the pleadings, and they relied on S. 35 
as authority for the view that the admission sought to be 
proved can be proved by the abstract prefixed to the decree. 
At the end of the judgment, however, they goon to state that 
the admission in the decree would be binding only if the per- 
son who is alleged to have made the admission was the pre- 
decessor-in-title of the defendants and observe: ‘ Whether 
the defendants are bound by the statements of Rashmoni de- 
pends on the question whether Rashmoni was their predeces- 
sor-in-title ; and this point has not been-decided by the Subor- 
dinate Judge, lf he holds that defendants do ‘not represent 








1. (1883) 1. L, R.9 C. 586 oe 
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Rashmoni, neither the decrees nor the admission can be admis- 
sible against them. On the other handif he holds that the 
defendants do represent Rashmoni, then, in our opinion, so 
much of, the decrees as purports to give the statements of 
Rashmoni is admissible in the present case. The -amount of 
weight to be given tosuch statement is a matter to be decided 
by the Court below.” Lekraj Kuar v. Mahpal Singh } to which 
the learned Judges refer was a case not ofa judgment but of 
a statement made in a settlement register, and their Lordships 
of the Privy Council were of opinion that being an entry ina 
register kept by a public servant under statutory authority, it 
was admissible under S. 35 of the evidence Act. It seems to 
me that if the Learned Judges were of opinion that any state- 
ment made in a judgment would bea statement made by a 
public officer in a public record and would bring it under S, 
35, all the discussion as to the duty of the Judge to makean 
abstract of the pleadings in the decree, the destruction of the 
original pleadings containing the admission and as to its 
relevancy depending upon whether Rashmoni, the person who 
is alleged to have made the statement abstracted in the decree, 
was the predecessvr-in-title of the defendants would be im- 
material as a statement recorded under the circumstances 
mentioned in S. 35 would depend for its relevancy on the mere 
fact that it was made by a public servant in the discharge of 
hus duty apart from the sources of his information or the rela- 
tionship of the persons giving the information to the persons 
who were interested subsequently in the matter. The correct- 
ness of this decision was doubted in Sunder Das v. Fatimul-ul- 
nissa Begam ?, and Ramsunder Gope ` Sikdar v. Haribala 
Dhubi 3. In Bythamma v. Avulla 4, the question was whether 
the parties were governed by. Makkattayam or Marumak- 
kaliayam Law. and it was sought to prove that. in a previous 
claim petition to which a preceding karnavan was a party, he 
acted in the capacity. of karnavan thus showing that the parties 
were governed by the Marumakkatlayam Law. The order 
of the District Munsif. reciting the petition of the pre- 
vious karnavan was sought to be put in to prove the al- 
Jegation made by the previous karnavan and it was held 
on the authority of the 1X Calcutta case cited above 


1. (1879) I. L. R. 5 Cal. 744. 2. (1896) 1 C. W. N. 513. 
(1916) 37 Indian Cases 911. 4. (1891) I. L, R. 15 M. 19. 
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that ıt was admissible under S. 35 of the Evidence Act. 
As appointed out by the learned referring Judges the 
reasoning in this case would apply to 3. L3 rather than S. 35. 
Ramaswami Ayvar v. Appavu | which is referred to by the learn- 
ed Judges related to the relevancy of judgments under Ss. 13 
and 42 of the Evidence Act and had nothing to do with S. 35 
The 15 Mad. case cited above Thama v. Kondan ? was a suit 
to redeem a kanom. The kanom document was lost and the 
judgment in a previous suit brought by a previous jenmi to 
redeem the same kanom in which it is stated that defendants 
admitted their position as kanomdars was sought to be put in 
evidence. The learned Judges, following Lekraj Kuar v. . 
Muhpal Singh 3, Parbati Dasi v. Purnachandra Sen* and 
Byathumma v. Avulla è cited above, held that the judgment 
was admissible and that the recital in a judgment of the 
admission of the relevant fact would be evidence of the 
jenmi's title under S. 35 of the Evidence Act. As the 
second suit to redeem was between the same parties as 
those to the first suit, it is difficult to. see why recourse should 
be had to S: 35 for the purpose of rendering the previous judg- 
ment admissible in evidence as the matter could well have been 
brought under Ss. 40 to 43 of the Evidence Act. Neither in 
this case nor in Byalhumma v. Avulla ? is there any discussion 
of theauthorities and the Judges simply follow the decision 
in the 9 Cal. case cited above. l think the correct 
principle has been laid down by Mukerji, J. in Kashinath 
Pal v. Jagat Kishore 8 where the learned Judge held that 
“ although a judgment not inier partes may be used in. 
evidence in certain circumstances as a fact in issue or asa 
relevant fact or possibly as a transaction, the recitals in the 
judgment cannot be used as evidence in a litigation between 
the parties.’ -The judgment of the Privy Council in Ram 
Prakash Das v. Ananta Das 7 also makes it clear. The question 
there was whether a person was disqualified from being a 
Mahant by reason of his having been married, Evidence was 
sought to be let in of a recital in the judgment of a Magistrate 





J, (1887) I. L. R. 12 Mad 9. 2. (1892)I L. R. 15 M. 378. 
(1879) I. L. R. 2C. 744, 4. (1883) I. L R. 9 C. 586. 
5, (1894) I. L. R. 15 M. 19. 6. (1916) I. L. R. 20 C. W. N, 643. °° 


7. (1916) I.L R. 47 Ç. 707, . 
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of an admission of the marriage ade in the course of pro- 

ceedings before him. Their Lordships of the. Privy Council 
held that the judgment was rightly rejected as not by itself 
evidence of the facts recorded therein. Itis argued by Mr. 

Menon that what their Lordships rejected’ was not the judg- 

ment but a statement by one Hanuman Lal, made on oath, 

that the Mahant was married; but a reference to the passage 
in which the observation of their Lordships occurs makes it 
clear that they were referring to the judgment. It is unneces- 

sary in this reference to consider whether, if admissions made 
by parties to a suit or their predecessors-in-title are relevant 

„and the originals containing the admissions are uot forth- 
coming, secondary evidence of such admissions can be given 
by reference to extracts from judgments. The answer to the 
question will turn not on S. 35 but with reference to the pro- 

visions of the Act relating to the relevancy of admissions and 
the sections relating to secondary evidence. Ona considera- 

tion of the authorities and the provisions of the Evidence Act, 

I am clearly of opinion that S. 35 would not render a judgment 

not inter partes evidence. I would answer the question referred 

to us in the negative. 
C. A.S. Answer in the negative, 


IN THE HIGH COURT OF JUDICATUE..AT MADRAS, 
PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM, l 


Nallaka Venkataswami and others ... “Appellants (41 to 52 
2 Defendants.) 
ad v. ot 
Rugam Viranna and another ... Respondents (PLffs.) 


Guardians aud,Wards Act (VIII of 1890), S. 31 (2)—Sale by guardian— 
Sanction for— Vatidity—Conditions—E ffect—Suit by minor to sel aside*sale 
sanctioned under S 31 (2)— Onus of proof —Quantum, 

Per Spencer, J.—Sanction of Court given under, S} 31 of ihe Guardians aud 
' Wards Act will not cure inherent defects that may exist in a sa'e by a guardian, 
It is only prima facie evidence that the transaction was a good one and the minor 
may at any future time have it set aside on the ground that it was fraudulent or 
improper, the burden of proof being in the first’ instance on the minor. 

Per Ramesam, J.—The true rule asto the effect of the sanction is that it 
throws the onus on tbe minor: to show that the alenation was improperly made 
' contrary to the usual rule requiring the purchaser to establish the validity of the 
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alienation or tbat be acted with due care and caution afier m tking such iaquiry-as 
an honest and prudent man would make. It is not necessary for the mnor seeking 
to impeac’ the transaction to make out fraud on the part of the purciaser. 


Per Spencer, J. Wnere the order granting sanction for sals bs a guardian 
did not recite the necessity for the stie but simoly ran thus :—" In the circum- 
stances the sale of 9 acres in full sit'sfaction of the mortgage debt is sanctioned” 
held \hat the order did not comply with S. 31 (2) of the Act. 


Appeal against the decree of the court of the third Tempo- 
rary Subordinate Judge of Guntur in O. S. No. 6 of 1918. 


C. Sambasiva Rao and V, Lakshininarayana for appellant. 
P, Narayanamur thi and K. Kammanuna for respondent. 


The Court delivered the following 


Judgments :—Spencer, J.—This suit was brought by the 
plaintiffs to set aside alienations made during their minority by 
their guardian and the appeal relates to item 10 of Schedule A. 
This property was mortgaged under Ex. IX (b) in 1901 by the 
plaintiffs’ mother after the death of their father in 1899. In 1908 
the plaintiffs’ maternal uncle Panakalu, who had been appoint- 
ed as guardian of the minors under the Guardian and Wards 
Act, applied to the District Court for permission to sell a por- 
tion of the property to discharge the mortgage and obtained 
sanction on the 24th February 1908. The mortgage, according 
to the recital in the mortgage document, was for the purpose 
of borrowing Rs, 600. for the marriage of the plaintiffs. These 
boys were then ‘aged 3 and © years respectively. Oneof them 
was married 15 ‘years later and the other is still unmarried. 
As pointed out by the Subordinate Judge, the recital as to the 
purpose for which the money was borrowed was obviously false. 
The sale-deed Ex. IX in favour of the 39th defendant of 9 
acres for Rs. 1,500 was dated Ist April 1708, The purchaser 
took a Ista of the mortgage on the 26th March and five 
days after his sale he sold the same property under Ex. 1X (a) 
to the +ist defendant for Rs. 1,500 having pr eviously received 
an advance on the 29th March before he got the transfer in his 
own name. The 39th defendant was a gumastha to the 
plaintiff's guardian, Panakalu. The above circumstances are 
enough to cast a great deal of suspicion on the transaction and 
to suggest the existence of a conspiracy between the guardian 
and his gumastha, and the purchaser from that gumastha to 


` 
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defraud the minors. There are “no reasons to treat 41st defen- 
dant as a bona fide purchaser, having no knowledge of. the de- 
fects of the previous sale, But in appeal it has been urged that 
the, ‘sanction of the. Court ' under the Guardian and Wards, Act 
will:give a good title to the purchaser. The Court's sanction 


however was not given according tothe’ requitements ‘of the ` 


.. Jaw and it is in: itself not free- from suspicion: The affidavit 
presented by the guardian to the--District Court £x. IX (e) 
contains an incorrect statement that the mortgage bore interest 
at Rs. 1-9-0 compound interest, whereas the truth was that inte- 


rest was due at the rate of Rs. 1-5-0 and in default interest wasto _ 


be calculated upon interest at the same rate. D. W. 10 deposes 
that the land sold under Ex. IK was not worth more.than the 
price for which it was sold, but this witness is evidently interest- 
ed as he admits that he is related .to the 39th defendant and 
was living in his house during his. education period. 

Now as lo the effect of the sanction of the District Court 
given to the guardian to sell the minor’s „property, it has to be 
“noted in the first place that the District Judge's order has not 
“ceniplied with S, 31 (2) as it did not recite the necessity for the 
‘sale but simply ran thus :—“ In the circumstances the sale of 9 
: acres in full satisfaction of the mortgage debt is sanctioned. ii 
: ‘In my opinion the District Judge’s sanction will not cure 
“inherent defects that may exist in a sale by a guardian. ‘The 
“effect of the sanction accorded by courts in such cases has been 
g considered in Sikher Chand v. Dulputty Singh 1, and in 
‘jing sul Kishori Chowdhurani .Anunda ‘Lal Chowduri 2. 

“Phe: ‘Jéatned Judges of the Gules High Court held that 
“Sanction was prima facie evidence that the transaction was 
Ta “good: one, but. that the minor may at any future time 
Y sHow'that it was fraudulent or improper. Where the evidence 
on! “Bothy ‘sides is before us, there is nothing to prevent’ the Court 
* from’ coming to'the conclusion that the sale was an improper 
“ore ‘arid not for the benefit of the minor, though the burden of 
proof i in-the first instance lies upon,the person seeking to set 
"aside the’ alienation. There is ample evidence for concluding 
= that’ the sale i in this case was not for purposes binding upon 
“the minors. ‘The plaintiffs are, entitled to have it set aside in 
“the ‘Suit, and the Subordinate Judge’s finding that it does not 
“bind them must be upheld and the appeal dismissed with costs. 
MUTU IL. Rb Cal SUS at p 371. 2. (1895) L L. R. 22 Cal: S45 at p 550. 
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Ramesam, J—l agree with my learned brother and Subor- 
dinate Judge with reference to the conclusion on the facts. 

On the question of law argued by the learned counsel for 
the appellants, I wish to add a few words. I think that the true 
rule asto the effect of the sariction of the District Court 
authorising an alienation by the guardian of the minor is stated 
in the decision in Sikker Chand v, Dulpatty Singh 1, Prinsep, J. 

says the fact that the District Judge on the application and re- 
presentation of a guardian under S. 18, Act XL of 1858 may have 
sanctioned an alienation, cannot in my opinion, affect the pre- 
sent cases, except in so far as it may rightly be considered as a 
general rule to throw the onus on the plaintiff to show that the 
alienations were improperly made contrary to the usual rule 
requiring the purchaser to establish the validity of the aliena- 
tiohs or that he acted with due care and caution after making 
such enquiry as an honest and prudent man would make.” At 
page 381 Garth, C. J. says: “ If the court upon the materials 
and information brought before it by the guardian makes an 
order for sale I think that a purchaser who buys in good faith 
under that order requires a good title to the property sold, whless 
the minor or those claiming under him can show at some future 
date that the sale was fraudulent and improper”. Again at 
page 388 Garth, C. J. adds “ But then 1 also consider that as the 
sales took place under the order of the Civil Court, the onus 
lices on the plaintiffs to make out a prima facie case, such as she 
has alleged in her plaint, of fraud or illegality and to show that 
the debt or sum of money, which formed the consideration for 
the sale in each case was one for which the minor was not 
responsible’’, These observations are quoted with approval 
and followed in Jugal Kishore Chowdhurani v. Anunda Lal 
Chowdhuri 2, 

it is contended before us that the decision in Akhil Chan- 
dra Saha v. Girish. Chandra Saha 3 , lays down a different rule, 
namely thatit is necessary to being fraud home to the purchaser 
in order to impeach the transaction. I do not understand the 
case in Akhil Chandra Saha v. Girish Chandra Saha 3, as laying 
down a general rule that fraud should be made out. It may 
be observed that the decision in AkAil Chandra Saha v. Girish 

(1879) I, L. R. 5 Ca'. 363 at p. 370. 


1 
2. (1895) I. L. R. 22 Cal. 545 at p. 550. 
3. (1917) 21 C. W. N. S64, Bi 
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Chandra Saha 1, and the decision in Gangapershad Sahu v. Maha- 


rani Bibi ? relate to sanction of the court for the raising of loans `’ 


by mortgage whereas the present case and the case in Sikhur 
Chand v. Dalputty Singh 3, relate to sales. To give effect to the 
policy of the legislature in S. 31 of the Guardian and ~Wards 
Act 1 think it is enough to hold as in Sikhur Chand v. Dalpulty 
Singh 3, that the burden of proof is shifted to the plaintiff, and 
that it is not necessary to say that fraud has to be made out on 
the part of the purchase: to impeach the transaction. 
I agree that the Appeal should be dismissed with costs: 
A. S. V. l Appeal dismissed. 


IN THe HIGH COURT OF JUDICATURE AT MA VRAS. 
PRESENT :—MR. JUSTICE KUMARASWAM! SASTRI. 


Sri Sri Sri Kandamani Devi... * Petitioner in both (Grd 
l ‘accused in Sessions Case No. 2 


of 1922 on the file of the Court. 


of Session, Ganjam). 
Practice—Criminal cas¢—Sessions Trial— Accused—Gosha lady—Personal 
attendance—Power to dispense with—Ur. P. C. Ss. 205; 353. 


A Sessions Judge has, under the Code of Criminal Procedure, power to dis- 
pense with the personal attendance of the accused and to permit her to appear 
by pleader during the Sesstons trial. 5 

. In view of the habits and customs oi the country and the social stigma that 
attaches to Gosha ladies break.ng purda, it will bein the interests of justice that 
they should not bs compelled to appear in pidlic at least ua il they are convicted. 


Petition under Ss. 435 and +39 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of Session, Ganjam Division, dated 20th January 
1922, in Sessions Case No. 2 of 1922. 

. Criminal Miscellaneous Petition No. 54 of 1922 

` Petition praying that in the circumstances stated in the 
memorandim.of Criminal Revision Case No. 93 of 1922 the 
High Court will be „pleased to issue an order directing that the 
personal appearance of the petitioner herein, in Sessions Case No. 
2 of 1922 on the hile of the Court of Session, Ganjam Division 
be dispensed with. 





*Cr. R. C. No. 93 of 1922, 
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The Court delivered the following 

Order :—The 3rd accused is a gosha lady and belonging 
to a respectable zamindar family of Ghumsur. I am of opinion 
that the Sessions Judge has power to dispense with the personal 
attendance of the accused and permit her to appear by 
pleader during the Session trial 'S, 205 of the Code of Crimi- 
nal Procedure empowers a Magistrate to do so and 5. 353 of 
the Code of Criminal Procedure which refers to the mode of 
recording evidence in trials including sessions-trials, states that 
evidence shall be taken in the presence of the accused except 
where personal attendance is dispensed with in which case it 
shall be taken in the presence of his pleader. I do not think 
that there is anything in the Code to prevent the Sessions 
Judge from doing what a Magistrate is empowered to do as 
regards attendance by the accused and S. 353 impliedly 
gives the power as chap. 23 which relates to: trials before 
High Courts and Courts of Session, is included in S. 353. In 
Emperor v. C, W. King 1 it was held that the High Court 
has power under the provisions of S. 353 of the Code of 
Criminal Procedure to dispense with the attendance of the 
accused during the Sessions trial. In Raj Rajeshwari Debi 
v. King Emperor ? Imam and Chapman, JJ.*directed Purdanashin 
ladies to appear by pleader both in the Magistrate and Sessions 
Courts, subject to their having to appear in court to heat 
sentence in case of conviction, 

Having regard to the habits and customs of the country 
and the social stigma that attaches to gosha ladies breaking 
purda, I think it will b2 in the interests of justice that they 
should not be compelled to appear in public at least until they 
are convicted. 

On the merits 1 think that having regard to the nature of 
the evidence against the petitioner in the committing Magis- 
trate’s court I will be exercising a proper discretion in allowing 
her to appear by pleader and dispensing with her personal 
attendance. 


ALS. V. 





1. . (1912) 14 Bom. L. R. 236, 2. (1913) 17 Cal. W. N. 1248 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR. JUSTICE SADASIVA IYER AND MR, JUSTICE 
SPENCER, 


Jagana Sanyasiah and others ... Appellants * (Defendants 

f v, 3,4, 13 and 14.) 

Mycherla Peda Atchanna Naidu ... Respondents (Plaintiffs 1 
and others, and 2 and Defendants 1, 


2, aud 5 lo 12.) 


Limitalion Act—-Ait. 132—Simple morlgage—Suit to enforce—Limilation— 
Starting poiut—Properly subject to prior. usufructtary mortgage in favour of 
third parly—Covenant by mortgagor to redeem—No postponement of cause of 
action—Morlgage—Consideration for—Proof—Quautum—Morlgage more than 
30 years old—Receiver—Suil against—Leave of appointing court-—Abscnce of— 
Effect— Leave subsequent to suil sufficient—Heirs substituted for Receiver 
Leave not necessary. 

Defendants 1 and 2 first usufructuarily mortgaged -items 1 to 8 to plaintiff in 
1879. Then, in the years between 1880 and 1883 they executed 5 usufactuacy mort- 
gages under Exhibits I to V in favour-of Srinadbu Appadu of items 9 to 16, the 
total sum due under the said five mortgages being Rs 3,200. In January 1886, defen- 
dants 1 and 2 executed a simple mortgage under Ex, A for Rs. 4,000 in favour of 
plaintiff in respect of items 1 to 16. Ex. A was to the following effect :— "We shall 
discharge the principal and interest of these documents on tbe security of items 
1t03” (referred to above) “ usufructuarily mortgaged under the document of 
1879 and also on items 9 to 16” (referred to above) "" usufructuarily mortgaged 
to Srinadhu Appadu ” (under Ex. I to V)'' the second set, namely, items 9 to 16 
to be security after discharging the debt due to Srinadu Appadu and we shall pay 
up the hypothecation debt on the securities above set out and get back this 
hypothecation bond.” In 1915 defend ints 3and4 in whom the equity of redemption 
in items 9 to 16 was vested paid Rs. 3,200 to the usufructuary mortgagee, }Srinadu 
Appadu, and redeemed the usufructuary mortgages of 1880 to 1883 (Ex. I. to V). 
In a suit on Ex. A. brought by plaintiff in 1918 for sale of itens 1 to 16, held that 
the cause of action arose in 1886 itself, and, as there were no acknowledgments 
of indebtedness alter 1890, the suit was barred under Art 132 of the Limita- 
tion Act. 

The provision in Ex. A about Srinadu Appadu’s usufructuary mortgages which 
occurs in the portion which describes the second set of properties, items 9 to 16, 
given as‘additional security was intended to embody merely the undertaking given 
_ by the mortgagors to discharge those usufructuary mortgage deeds Ex. I to V so 

as to make the properties better security and not to postpone the date from which 
the cause of action for the plaintiff’s enforcement of his right to recover money 
under Ex. A was to arise. 

The passing of consideration for a mortgage deed which is more than 30 
years old and which was never questioned till the suit thereon was brought should 
be taken as proved evenif thedirect evidence is not as strong as might be 

‘naturally expected in respect of a recent transaction. 

Failure to obtain the sanction of the appointing court for suing a Receiver can 

be effectivély cured by obtaining the same during the course of the litigation where 
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the Receiver was substituted by the heirs of the person for whose estate the 
Receiver had been appointed, held the objection that the suit against the 
Receiver was without leave of the a :pointing court was no longer available. 


Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Vizagapatam in O. S. No. 34 of 1918. 

P. Narayanamurthi and Y. Suryanarayana for appellants, 

P. Somasundaram and P., Sztyanarayana for ‘the 
respondents. 

The Court delivered the following - 

Judgmeats :—Sadasiva Aiyar, J :—Defendants 3, 4, 13 
and 14 are the appellants, -The facts are somewhat compli- 
cated and in setting them out I shall for the sake of brevity 
describe the parties to old transactions who are the ancestors 
of some of the parties to the suit as if they were themselves 
parties to the suit. There was first a usufructuary mortgage 
of items 1 to 8 by defendants 1 and 2 to the plaintiff. Next 
there were five usufructuary mortgages under Ex. I to V exe- 
cuted in the years between 1880 and 1883 in favour of Sri- 
nadhu Appadu of items 9 to 16, the total sum due under these 
five usufructuary mortgages being Rs, 3,200. Next there was - 
a simple mortgage (Ex. A) in January 1886 for Rs. 4,000 made 
up of three items :—(1) Rs. 3,010 due under a simple debt 
bond of 1879 (Ex. A-3), (2) Rs. 590 due under a promissory 
note and (3) Rs. 400 paid in cash. It is on this bond Ex, A 
that the present suit for sale of the plaint properties items 1 to 
16 is brought. 

The equity of redemption in half of items 1 to 8 is now 
vested in the 13th defendant and the equity of redemp- 
tion in the other half in the 14th defendant while the equity 
of redemption in items 9 to 16 is vested in defendants 3 and 
4as aresult of transactions which it is unnecessary to set out 


‘in detail. 


The important and preliminary question in the case is 
whether the plaintiff's suit on this bond of 1886 is barred by 
‘limitation, One more fact ,might be stated, namely that in 
1915 defendants 3 and 4 in whom the equity of redemption in 
items 9 to 16 was vested paid Rs. 3,200 to the usufructuary 
mortgagee Srinadhu Appadu and thus redeemed the usufruc-. 
tuary mortgages of 1880 to 1883 (Exs. I to V). The plaintiffs’ 
contention is that the date when the money became due to him 
under the simple mortgage deed Ex, A sued on is the date of 
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the redemption of items 9 to 16 trom the usufructuary mort- 
gagee (i.¢,, 1915) and hence this suit is not barred, It is 
admitted that if his cause of action arose in 1886 itself the suit 
would be’ barred as there are no acknowledgments of indebted- 
‘ness after the year 1890, and as admittedly article 132 ‘of the 
Limitation Act applies. Hence the question for decision is 
what is the date on which the amount borrowed under Kx. A 
became due according to the proper construction of its terms. 
Those terms are to the following effect. “ We shall discharge 
the principal and interest of these documents on the security 
of the 13 garces of land” (that is items 1 to 8) “usufructuarily 
mortgaged under the document of 1879) and also on the 15 
garces of land usufructuarily mortgaged to Srinadhu Appadu” 
under Ex. I to V. i e. the lands mortgaged as the second set, 
namely items 9 to 16, to be security after discharging the debt 
due to Srinadhu Appadu) and we shall pay up the hypotheca- 
tion debt on the securities above set out and get back this 
hypothecation bond.” That according to me is the effect of the 
, language used in Ex, A the construction of which it may be 
conceded, owing to its involved grammatical construction, is 
not free from obscurity. The lower court accepted the plaintiffs 
contention and held that the parties intended that the amount 
due under Ex. A was to become due only when at some future 
uncertain date, the mortgagors or their representatives in interest 
chose to redeem Srinadhu Appadu and that as Srinadhu Appadu 
was redeemed only in 1915, it was then that the debt due under 
Ex, A became dug, After hearing full arguments I am unable to 
agree with the-lower court on the construction put by it upon 
Ex. A, The provision about Srinadhu Appadu’s usufructuary 
mortgages which occurs in the portion which describes the 


second set of properties items 9 to 16 given as additional: 


secrity was, I think, intended to embody merely the undertak- 
ing given by the mortgagors to discharge thuse usufructuary 
mortgage deeds Exs. I to V so as to make the properties better 
security and not to postpone the date from which the cause of 
action for the plaintiffs’ enforcement of his right to recover 
-money under Ex. A was to arise. The redemption of Sri- 
nadhu’s usufructuary mortgages would not be barred for at 
least sixty years from their respective dates and I am unable to 
belieye that the hypothecatee under Ex. A who had not only 
items 9 to 16 hypothecated to him subject to Srinadhu’s mort- 
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gage but other properties, items 1 to 8 would have agreed to 
wait for 60 years and`for the contingency of those properties 9 
io 16 being redeemed to get back the Rs, 4000 lent by him 
under Ex, A with the enormous accumulation of the interest 
provided for under it. In my Opinion, the reasonable construc- 
tion of Ex, A is that items 1 to 8 subject to the plaintiffs’ prior 
usufructuary mortgage and items 9 to 16 subject to Srinadhu’s 
usufructuary mortgages were made security for the Rs. 4000 
borrowed under Ex. A without a stipulation for any particular 
period for repayment of the amount borrowed. On this con- 


struction therefore the suit is barred and must be dismissed re- 
versing the decree of the lower Court, 


Though if is unnecessary to consider the other questions 
raised in the lower court and also argued here, I shall shortly 
give my opinions on the more important of those other questions 
also as we were informed that the case might be taken before 
their Lordships of the Privy Council. The Subordinate Judge 
considered that of the Rs. 4000 consideration under Lx, A, 
only the payment of Rs. 3010 was proved. The appellants say 
that only Rs. 1800 passed while the plaintiffs in their memo- 
randum of objections contend that the whole of Rs. 4000 should 
be found to have passed, The appellants contention that Rs. 
1800 alone passed is based upon a clerical omission in Ex. A 
which, when referring to Rs. 3010 refers to it as the principal 
amount of Ex, A-3 instead of as the principle amount and in- 
terest due till then under Ex, A-3- The appellants’ contention 
on this point is therefore rejected, ji 


The respondents’ contention in their memorandum of 
objections would in my epinion have to be allowed as the 
passing of consideration for a document which is more than 
30 years old and which was never questioned till this suit was 
brought should be taken as proved even if the direct evidence 
is not as strong as might be naturally expected in respect of 
recent transactions, The plaintiffs’ 1st witness, the 7th defen- 
dant who is the co-mortgagee with the plaintiffs proves that the 


second and third items of consideration, Rs. 590 and Rs. 400. 


mentioned in Ex. A, also passed and I see no reason to dis- 
believe his statement. I therefore differ from the lower court’s 
conclusion on that point, 
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Then there was a contention raised by the appellants that 
as the 14th defendant was impleaded as the receiver of the 
estate of a person, Basava Reddi, who owned one half of the 
equity of redemption in items 1 to 8 and was sued. without the 
plaintiffs’ obtaining the permission of the District Court which 
had appointed him receiver in a litigation involving the rights 
of the representatives of Basava Reddi, the suit so far as that 
half share was concerned should have been dismissed. In 
Ammukutty v. Manavikraman ! this Bench held that while 
such sanction was necessary for the maintainability of the suit, 
the failure to obtain the sanction can be effectively cured by 
the plaintiffs obtaining the sanction during the course of the 
litigation and that the necessity to obtain the sanction was im- 
posed by the common law merely to enforce due respect towards 
Courts of justice and that the omission does not affect the 
jurisdiction of the Courts. It appears from High on Receivers 
paragraph 261 that a receiver might waive his right to put for- 
ward such a plea and that he might by his conduct be estopped 
from raising such a plea in certain circumstances. The recei- 
ver has now been substituted by the heirs of Basava Reddi 
himself and I think that the objection to want of sanction is no 
longer available as against the plaintiff, the receiver having 
ceased to be on the record, 

Then the lower court thought that the plaintiff could not 
sue for sale of items 1 to 8 subject to the prior usufructuary 
mortgage in plaintiffs’ own favour.. It gives no reason for its 
view. If plaintiffs are entitled to get a decree for sale of items 
1 to 8, they are entitled to have them sold subject to their 
prior usufructuary mortgages—see Subramania v. Balasubra- 
mania *, 

There were one or two other difficult questions argued ; 
but I shall not deal with them. 

The parties will bear their respective costs in the lower 
court and that the appellants will get their costs from the plain- 
tiffs in this appeal. The Memorandum of objections is 
dismissed. There will be no costs therein. 

Spencer, J :—I agree with my learned brother on all points 
but I desire to express my opinion only on the point of limita- 
tion as we are reversing the lower court’s decree on that point. 


1. (1920) 1. L R.43 Mad. 793. 
2. (1913) I, L. R. 38 Mad. 927. 29 M. L. J. 195 (F . B.) 
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As the date of payment is not expressly mentioned in Ex, A it 
must be assumed that the amount secured by the mortgage was 
payable on the date of the execution of the document, that is, 
on 19th January 1886. The wording of this document implies 
an expectation on the part of the executants that the mortgagors 
or the mortgagees would redeem the prior mortgagee Srinadhu 
Appadu at an early date. At the same time I do not think that 


` it was intended by the parties that the mortgagors should have 


the power to postpone their liability to pay their debt to the 
mortgagee plaintiffs by means of their own action in delaying 
to pay off Srinadhu Appadu’s debt. If there had been a real 
intention to extend the period of limitation beyond the 
statutory period of 12 years I should expect to find an expres- 
sion in apt words of the terms of the agreement relating to the 
date of repayment, and it would not have been left to be 
inferred from the words used to describe the items composing 
the second part of the security for the loan. 

The Appeal must be allowed and the suit dismissed with 


costs in this Court. 
A.S, V. Appeal allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 


KRISHNAN, ; 
J. V. Srinivasa Rao Minor by father... Petitioner * (Plain- 


and next friend J. V. Ranganatha tiff Counter Peti- 
Rao lioner) 
v, 
Hanumantha Rao and others ... Respondents (Defis. 


9 Petitioners.) 


Civil Procedure Code, S. 150 end O. 9, r. 13—Exparte decree passed by one 
courl— Territorial re-adjustment of jurtsdiction—Ap plication, to set aside the 
ex-parte decree made to the new Court—Maintainabilily of—Court by which the 
deorce was passed it 0.9 R. 13, whether excludes the operation of S 130, Civil 
Procedure Code, S.150, whether restricted to cases of transfer of the entire 
business to another Court. 

Subsequent to the passing of an ex-parte decree by the District Munsiff's 
Court, Penukonda, the properties which were the subject matter of the suit, were 
under a territorial re distribution of jurisdiction transferred to the jarisdiction of 
the District Munsiff’s Court-of Anantapur. Onar application mide thereafter to 
the District Munsiff’s Court of Anantapur to set aside the ex-parte decree, held 
that Court had jurisdiction to set aside the decree under O 9 R. 13 read with S. 150 


of the Code of Civil Procedure. . 
~~ *" © R. P, No. 869 of 1920 llth January 1922, 
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The wording of O. 9 R. 13 which declares that an application to set aside an 
ex-parte decree may be made to the court by wh'ch the decree was passed, is not, 
such as to take away the power of a court that bas territorial jurisdiction over the 
subject matter of a suit ta set aside an ex parte decree passed by an other court 
that originally tried the suit. 

Per Krishnan, J.—S, 150 of the Code of Civil Procedure apples not 
merely to cases where the whole of the business of a Court with reference to the 
whole of its jurisdicticn is transferred to another court but also to cases oł partial 
territorial readjustment of jurisdiction and the transfer of the business wit) re- 
ference to that part alone to another court. | - 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order dated the 15th September 1920 of the 
Court of the District Munsif of Anantapur in I. A. No. 177 of 
1920 in O. S, No. 1230 of 1919 on the file of the Court of the 
District Munsiff of Penukonda. 

K. Bhashyam Aiyangar for Petitioner. 

M. Patanjali Sastri for B. Somayya for Respondent, 

The Court delivered the following 


Jndgemats : =Spencer, J :—S. 150 which appeared for the 
first time in the Civil. Procedure’ Code, of 1908 provides for a 
court to which the business of any other court is transferred 
having the same powers as the court from which the business 
is so transferred, But this useful provision is qualified by the 
word “save as otherwise provided,” and the qypestion in the 
case before us is whether the wording of O.13X, R. 13 of the 
Code of Civil Procedure is such as to take away the power of a 
Court that has territorial jurisdiction over the subject matter of 
a suit to set aside an ex-parte decree passed by another Court 
that originally tried the suit. 

That rule declares that application to set aside ex-parte 
decrees may be made to the Court by which the decree was 
passed, It goes on to state that on making an order setting aside 


the exparte decree the court shall appoint a day for proceeding | 


with the suit. 

Our attention has been drawn to reported decisions which 
relate to the powers of Courts other than the Court which 
granted an injunction to deal with a breach thereof (Mathura 
Dass v. Venkata Rao 1, Sheikh Jaharuddi v. Hari Charn 
Podder 2 and Suppi v. Kunhi Koya 3) also to decisions touching 
similar powers of Courts to execute the decrees of other Courts 


1. 11910) 21 M, T. J. 829. 2. (1913) 18 Cal. W, N. 470. 
3. (1916) I. L. R 39 Mad 907 ; ji 
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Srinivasa (Swaminatha Iyer v. Vaidyanatha Sastri 1 Subbiah Naicker v. 


Rao. ; EI 

d; Ramanatha Chettiar? and Seeni Nadan v. Muthuswami Pillai 3,) 
Banana hija and to review the order and decrees of other Judges (Saranga- 

pani v. Narayanaswami. 4). There is also an authority (Para- 
Spencer, J. 


mananda Das v, Mahabeer Dossji 5 for holding that only the 
Court that passed a decree can sanction agreements to give 
time to a judgment debtor under S, 257 A of the Code of 1882. 
The above are merely analogous cases, and no direct authority, 2 
on the point before us has been cited, 


In matters of execution the law must now be regarded as 
settled by the definition of the expression “Court which passed 
a decree ” in S. 37 of the Code of 1908, and by the Full Bench 
‘Judgment in Seeni Nadan v, Muthuswamy Pillai, 3 Applica- 
tions to get a review of judgment have been peculiarly restricted 
by O. XLVII, R, 2 permitting them to be made only to the Judges 
who personally passed the decree or made the order when they 
are based upon other grounds than the discovery of new and 
important matter or the existence of a clerical or arithmetical 
error. The use of the words “ the Court granting injunction” 
was not considered by Srinivasa Iyengar, J., in Suppi v. Kunhi 
Koya © or by Krishnaswami Iyer and Munro, JJ., in Mathura 
Doss v.. Venkat Rao. 7 to be an obstacle to a court, to which 
the general business of another court is transferred dealing 
with applications to enforce injunctions through the powers 
given them under Ss. 150 and 36, the objection in the last 
named decision being only to the transfer of an application 
from the Court which had express power to deal with it, 


The case thus being one of first impression we must put 

- a reasonable construction on the words of the Code. It is one 
thing to say that an application made to the Court that passed 
the decree or order should not be transferred to another court 
which has by transfer acquired jurisdiction to deal with further 
proceedings in the connected suit; it is another thing to argue 
that where the whole business of one court has been transferred 
to another court, the expression “the court by which the decree 





1. (1907) I.L.R. 30 Mad. 537. 2. (1914) I,L R. 37 Mad. 462 : 26 M.L,J. 869. 
3, (1919) I. L. R. 42 Mad. 821, 4. (1885) I. L. R. 8 Mad. 567. 

5. (1896) 1 I. L. R. 20 Mad. 378: 7 M: L. J. 89. 

6. (1916) 1. L. R. 39 Mad. 907 : 30 M. L. J. 523. 7. (1910) 21 M. L. Ju 829. 
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was passed” is so definite and precise as to create an exception 
to the general rule introduced by S. 150. 

To adopt the latter argumentis in effect to leave a defen- 
dant against whom an ex-parte decree has been passed by a 
court, whichis afterwards abolished, without any remedy 
beyond a general right of appeal against the final decree (Vide 
Karuppan v. Ayyathorai | and Krishna Iyer v. Kuppan id 2 
atid S. 96 of the Code of Civil Procedure). 

The direction at the end of this rule that upon setting 
aside an exparte decree the court shall appoint a day for pro- 
ceeding with the suit would be as my learned brother pointed 
out, meaningless if such applications were to be disposed of by 
Courts which had ceased to have jurisdiction over the suit 
itself, 

I would therefore place a liberal ‘construction on the 
wording of S. 150 and of O. IX, R. 13 and hold that the 
District Munsiff of Anantapur had jurisdiction to deal with this 
petition. 

As to the merits, the service of notice of suit purported to 
be by affixture to the outer door of the respondent’s residence, 
the information given by his sister being that he had gone, to a 
village in Mysore. The statement in his affidavit that he did 
not know till he attended the Taluk Office on 27th March 1920 
that an ex-parte decree had been passed against him stands 
uncontradicted in detail. There appears thus to have been good 
reason for ordering the ex-parte decree to be set aside. The 
civil revision petition is dismissed with costs. 


Krishnan J:—The main question for our decision in the | 


revision petition is one of jurisdiction regarding the setting 
aside of an ex-parte decree. l 

The petitioner before us who was the plaintiff in O. S. No, 
1230 of 1919 on the file of the District Munsiff’s court of 
Penukonda obtained a decree against the respondent and others, 
the decree against him being an exparte decree. Subsequently 
there was a readjustment of territorial jurisdiction between 
that court andthe District Munsiff’s Court of Anantapur as the 
result’ of which, all the properties included in the decree were 
transferred to the jurisdiction of the latter court. Consequently 
the respondent applied to that court to set aside the exparte 








1. ə (1886) 1. L. R. 9 Mad. 445. 2. (1906) 1. L. R. 30 Mad, 54. 
R—45 
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decree against him and that court has granted his prayer. The 
revision is against that order and it has been contended before 
us, that the Penukonda Court, as the Court which passed the 
decree, was the only court competent to act under O. IX, R, 13 
of the Code of Civil Procedure to set aside the decree and that 
the Anantapur Court had no jurisdiction to do so. That rule 
it is true, authorises an application to the court that passed 
the decree but the respondent relies upon S. 150 of the Code of 
Civil Procedure as extending the power to act under that rule 
to the Anantapur Court in the present case, as the whole busi- 
ness of the former court within the local area ın which the suit 
properties are situate, has been transferred to the latter Court 
and he contends S. 150 applies. 

The petitioner’s vakil has put forward two contentions to 
exclude the applicability of S. 150 and I shall consider them 
separately. He first argued that the section applied only when 
the whole of the business of the court with reference to the 
whole of its jurisdiction is transferred to another court or in 
other words, when the court is abolished and another is substi- 
tuted for it and not to a case of partial adjustment of jurisdic- 
tion and transfer of its business with reference to that part 
alone to another court, There is nothing in the language of the 
section which compels us to put this restricted meaning on it; 
to do so would greatly reduce its scope and usefulness. No 
authority has been cited in favour of the restricted construc- 
tion, nor is any general reason shown in support of it. On the 
other hand, there is as much reason to apply the section to 
cases of transfer of defined local areas as to cases of transfer of 
the whole jurisdiction, What little authority there is on the 
point, isin favour of the view Iam taking, for in the Full 
Bench case in Seeni Nadan v. Muthusami Nadan | there is an 
observation of Ayling J, on page 835 which supports it, where 
the learned Judge says “this section (S. 150 of the Code of Civil 
Procedure) certainly seems to cover the case of the transfer of 
all the litigations arising out of tract of country from one court 
to another.” The first objection must therefore be overruled, 

The next point taken is, that the words “save as other- 
wise provided” in the section prevent its applicability to the 
present case, as it is argued that O. IK, R. 13 requires that the 
application should be made to the court that passed the decree | 


Wa 1. (1919) I. L. 42 Mad 821 : 37 M. L. J. 284. r 
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and to no other court.. It does not say anything about other 
-courts and I am unable to read it as excluding the application 
of S. 150. The rule is an enabling one which prescribes what 
is to be done in the ordinary course, to get an exparte decree 
set aside. It does not say that the court that passed the decree 
is the only court that can set itaside. Nor is there anything 
restrictive in the wording. 

No authorities have been cited on the precise point before 
us, by either side but the petitioner's vakil has tried to argue by 
way of analogy with reference to certain rulings under O. XXXIX 

` R.2, Cl. (3) of the Code of Civil Procedure that when a forum is 
mentioned in a rule as having authority to do a certain thing it 
must be held that the jurisdiction of every other forum in the 
matter is excluded and he cited the cases irf 18 Cal. W, N. 70 
and 21 M. L. J, 829. It is sufficient to say that in these cases, the 
effect of S. 150 of the Code of Civil Procedure did not arise 
for decision and they are thus of little value in the present case, 
On the othar hand, with reference to this very point, Srinivasa 
lyangar, J in his judgment in the Full Bench case in I. L, R, 
39 Mad. 907 expresses a clear opinion when he says that “where 
the businesss of one Court is transferred to another, the 
court to which the business is so transferred may I think 
under S. 150, entertain an original application for 
attachment or arrest under clause (3) Rule 2 of Order 
XXXIX”, That Full Bench overruled the rather extra- 
ordinary contention that because the clause said that the court 
‘granting the injunction may attach the properties of or 
imprison in civil jail the person guilty of disobedience, even 
the appellate court had no power to take action under it. If it 
is kept in mind that these are enabling rules in which there are 
no restrictive words as there is for example in O. XLVII, R. 
2 under which except in certain circumstances an application 
for review can be made “only to the Judge who passed the 
decree or order” there is no difficulty in holding that the Court 
given the same powers as the Court mentioned in the rules, as 
for example an appellate court or a court to which the former 
court’s businesss has been transferred under S., 150 of the Code 
of Civil Procedure can itself exercise those powers. To hold 
otherwise will be in my opinion entirely erroneous and will 
defeat the very object of -the Legislature in extending such 
powers. 
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I have not referred to S. 37 of the Code or to cases under 
it for they all refer to proceedings in execution. 

I agree with my learned brother that the contention that 
the Anantapur Court had no jurisdiction must be overruled. 

The objections taken to the order of the Lower Court on 
the merits are equally untenable. It is clear from the record that 
the defendant was not duly served and that his application is 
within time as he has sworn in his affidavit that he was not 
aware of the suit or of the affixure of the summons at his residence 
or of the existence of the expatte decree till the 27th March, 
some 12 days before his application. The matter was tried on 
affidavits, no application being made to take evidence or to cross 
examine the defendant. The plaintiff filed no affidavit himself 
but he left it to his vakil to file an argumentative statement 
merely alleging that the defendant’s affidavit could not be true. 
In these circumstances, the District Munsiff cannot be said to 
have acted irregularly or even wrongly in setting saide the ex- 
parte decree, ` 

I agree that the civil revision petition fails and must be 
dismissed with costs. 

C. A. S, Petition Dismissed, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE KRISHNAN AND Mr. JUSTICE 
RAMESAM ‘ 


` Kunnummalthamasikum ~ Appellant* (Defendant), 
Nanthoth Ryru Nambiar 
v. 
Kappalli Kanara Kurup .... (Respondent Plaintiff.) 


Mortgage—Redemplion—Right of—Question as to—Onus of £1 00f—Malabar 
Law—"Neerozhikka Otti” Kanom—Redcemability of. 


The onus of proving that a mortgage is irredeemable lies on the patty setting 
up that plea. 


The tenure “‘Neerozhikka Otti? Kanom held not to be irredeemable. 

Second Appeal against the decree of the court of the Sub- 
ordinate Judge of Tellicherry in A. S. No, 314 of 1919, 
(A. S. No. 277 of 1919, on the file of the District Court. North 
Malabar) presented against the decree of the Court of the 
Principal District Munsif of Badagara in O. S. No. 87 of 1918. 

The following is the translation of the document, 


, *S. A. Nọ. 1380 of 1920 lith October 1924. 
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Neerozhika Otti Kanom Deed executed by. Natuvile- 
kandi Kappeilli Kelu Kurup of Keezhal desom Medumda 
Amshom in favour of Manthroth Kannoth eChathu of 
Puramari Cheruvakandi. Thazhe nilom having a varom (rent) 
of 130 Edengalis of paddy belongs in Jenmam to me in 
Kizhakkumbha gom in Kutuvallun Puthupattanam. The 
said nilom is being held in occupancy by you on Kanom 
Kozhu rights for 300 fanams under a document executed by 
me previous to this in your favour. I have this day granted 
the said nilom to you on Neerozhika Otti Kanom right inclu- 
sive of purapad and revenue having obtained a Kanom of 1,300 
fanams from you inclusive of the prior Kanom., You should 


dig the said nilom and turn up the soil well and enjoy the same , 


paying the Government revenue out of the pattom estimated 
this day and appropriate the interest on your Kanom amount 
as it falls to your share. For the security of your Kanom 
I have kept with you along with this the prior deeds granting 


Jenmam right to me in respect of the said nilom. 

C. Madhavan Nair and V. P. Karunakara Nambiar for 
appellant. 

K. P. M. Menon for respondents. 

The Court delivered the following 


Judgment ;—The terms of the document in this case shown 
that the transaction is a mortgage ; the person setting up that 
it is irredeemable should therefore prove it. The lower Courts 
have held on evidence that the defendant who claims the 
mortgage to be irredeemable has not established his plea. 

In Kundu v. Imbichi a similar tenure called ‘ Kaividuka 
othi” was held to be redeemable ; our attention has not been 
drawn to any authorities or to any statements in books on 
Malabar Law to show that the tenure in question here 
“Neerozhikka Otti Kanom” is irredeemable, We must therefore 
hold it to be redeemable. The Second. Appeal fails and is 
dismissed with costs. ji 


A.S. V. Second appeal dismissed. 


1, IL L. R.7 Mad. 442, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ODGERS. 


a . «ge 
Muthukumaraswami Nadar and others ... Petitioners * (Coun- 
ter Petitioners) 
v. a 
Muhammad Rowther and others ... Respondents (Peti- 
tioners. 

Cr. P. C.—S. 144 —Order under—Jurisdictisn—Vulidity— Indefiniteness as 
to time—E ffoet—A ppeal against order—Jurisdiction of Appellate Magistrate— 
Time expired order—Revision—High -Court—Interference on ground of want 
of jurisdiction—Cls. 4 and 5, S. 144. 

The High Court must, in revision against an order under S. 144 Cr. P. Ca 


examine whether it was passed with or without jurisdiction in spite of the fact 
hat the two months for which the order is to bei in force under Cl. (5) of S. 144 


> had previously expired. 


An order under S, 144 Cr. P. C., which is indefinite as to time is to that 
extent one made without jurisdiction. 


Under Cl. (4). of S. 144 a Magistrate has jurisdiction only to rescind or alter 
any order made under the section by himseli or any Magistrate subordinate to 
him, A Magistrate has no jurisdiction, on appeal from an order under S. 144 
Cr. P. C., to prohibit the counter-petitioners before him from doing an act which 
they were permitted to'do by the order appealed against, 


Petition under Ss. 435 and 439 of the Code of the Crimi- 
nal Procedure, 1898, praying the High Court. to revise the 
order of the District Magistrate of Ramnad dated 10th April 

1921 setting aside the order of the Sub Divisional Magistrate 
of Ramnad dated 19th March 1921. 

T. Rangachariar and K. S. Ramabhadra Iyer for 
petitioner. i 

The Public Prosecutor and F., S. Vaz for respondents. 

The Court delivered the following 

Order :—This is a petition to revise the order of the Dis- 
trict Magistrate, Ramnad, dated the 10th April 1921. It appears 
that, in the village of Aruppukottai there is 4 Nadar temple, 
Mariamman Koil, round which the Nadars claim the right of 
dragging their temple car in procession once a year. There is 
a rival faction in the village composed of Muhammadans who 
‘apparently resent the dragging of the car round the Western 
and Northe-n sides of the temple on the ground that the land 
on those sides belongs to them. 





* Cr. ROC. No. 326 of 1921. 
(Cr. R. P. No, 260 of 1921) 22nd December, 1921 


PART XIL] THE MADRAS LAW JOURNAL REPORTS. 353 


The first proceeding in connection with the present peti- 
tion occured on the 19th March 1921 when the Sub-Divisional 
Magistrate made an order under S.. 144 of the Criminal Pro- 
cedure Code by which he directed that the car be peacefully 
taken round the temple through the Western and Northern 
streets of the temple without infringing the rights of the Musal- 
mans on the street to the North, and prohibited certain Musal- 
mans from interfering with it during the festival, On appeal to 
the District Magistrate, he passed an interim order on the 23rd 
March 1921, on representation from the ieading Nadars, to 
postpone the dragging of the car but rescinded the order of the 
Sub-Divisional Magistrate and prohibited the Nadar community 
from taking the car in procession round the West and (North) 
fronts of the temple. On the 10th April 1921, the final order to 
which this revision petition is directed was passed, In it the 
learned District Magistrate holds that the Nadars have not 
established their right to drag the car over the disputed land 
and that, until the question is settled by the Civil Court, their 
claim to exercise that right should not be upheld, He however 
proceeds and prohibited under $, 144 the counter petitioners, 
or any of the Nadar Community or any one on their behalf 
from taking the car in procession round the West and front of 
the temple. Mr. Rangachariar for the petitioners, the Nadars, 
has urged several objections to this order on the ground that 
„t is made without jurisdiction, and the first objection is that, 
although under S. 144 (5) no order can remain in force for 
longer than two months, the learned District Magistrate has 
not only failed to insert such a provision in his order but has 
virtually issued the injunction restraining the Nadars till their 
claim is settled by a Civil Court. The preliminary objection 
for me to decide is whether I ought to go into this and other 
objections to jurisdiction on the ground urged by Mr. Vas, the 
learned Counsel for the respondent namely, that the order 
being only enforcible under the Act for two months and those 
two months having long ago expired there is no reason why 
this Court should investigate the legality or otherwise of the 
order in question, I confess I have been strongly impressedwith 
this argument in support of which several cases have beenquo- 
ted. Govinda Chetti v, Perumal Chetti 1 and Emperor v, Vinayak 

1, (1913) I. L, R. 38 Mad. 489 a 
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Narayan Arle 1, There is no doubt that there have been cases 
where a Criminal Revision Petition has been entertained ` 
although the period of two months had long since expired, As 
for instance in Ramanadhan Chetti v. Murugappa Chetti 2 
where the order was given on the 22nd September 1899 
and the judgment in revision delivered on the 10th April 1900. 
Nothing seems to have been said in that case as to expiry of 
the time for which the order could remain in force. So also in 
Bhairo Gope v. Emperor 3, though in Govinda Chetti v. Perumal 
Chetti 4, as the two months had expired the learned Judge dec- 
lined to revise the order. If I am of opinion that this order 
is wrong although it may have expired, it seems to me I should 
not be deterred from expressing my views about it, in case it is 
sought to use it in any way in the litigation which is already 
pending on behalf of one side or the other, in so far as it pur- 
ports to settle, even only for the time being, the - respective 
claims or rights of the parties. I therefore, though with some 
hesitation, decide that the order must be examined to see whe- 
iher it was passed with or without jurisdiction in spite of the 
fact that it has expired, l 


As already stated severel points were taken against the 
validity of the order by Mr. Rangachariar. I think it may be 
only necessary to deal with two or three of them. I have 
already quoted the terms of the order and from the words 
quoted it is clear that the order is indefinite as to time. There 
was a similar order in Ramanadhaw Chetti v, Murugppa Chetti ?, 
where the order was firstly not to interfere with the manage- 
ment of the koil and secondiy not to take ány part until a cer- 
tain person was duly evicted from the koil management by due 
course of law, This latter direction was held to contravene 
the provisions of sub-S, 5 of S, 14+ and it was held that to that 
extent the order was made without jurisdiction. In In re 
Meyyaru Ammal 9, Mr. Justice Sadasiva Iyer observed ‘of course, 
if the Magistracy tries to use S. 44 asa means‘of granting a 
perpetual injunction the High Court has the power to interfere.’ 
That seems to me what the learned District Magistrate has tried 
to do here, There is also in my opinion another and equally 

1. 38 Bom. 719. 2, (1400) I. L. R. 24 Mad. 45. 
3. (1920p 871. C, 662 4. (1913) I. L. R. 38 Mad, 489. 
5. (1914) M. W. N. 169. . 
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obvious defect in the learned Magistrate's order. S. 144 (4) 
permits any Magistrate to rescind or alter any order made 
under this section by himself or any Magistrate subordinate to 
him. Here, as pointed outabove, the learned District Magis- 
trate has not confined himself to rescinding the order of the Sub- 
Divisional Magistrate but has prohibited the counter-peti+ 
tioners or any of the Nadar community from taking the 
car in procession. Mr. Rangchariat relying on Emperor v. 
Dhantua Lodhi 1, contends that the word ‘alter’ cannot 
mean substituting the names of one party for those of the 
other. Mr, Vas for the respondents has ingeniously contended 
that the order passed by the learned District Magistrate, 
in so far as it restrains the Nadars, is not an order in 
appeal at all under S. 144 (4) but it is a totally new order which 
the District Magistrate took upon himself to pass as he feared a 
breach of peace, It will be observed that the final order of the 
District Magistrate refers to the preliminary order dated the 
23rd March and the preliminary order is clearly one passed on 
an appeal from the Sub- Divisional Magistrate’s order—See the 
heading on the top of the paper, It ther2fore seems to me that 
I cannot on the state of the record say that the final order of 
the District Magistrate was not passed on appeal from the Sub- 
Divisional Magistrate and I therefore hold that it is not a new 
order, but under the circumstances I have detailed, one which 
the learned District Magistrate had no jurisdiction to pass. 


Mr. Rangachariar also relied on the fact that there was an 
existing order under S. 147 passed on the 20th April 1915 by 
the Sub-Divisional Magistrate at that time directing the Musal- 
mans not to spread their looms on one of the pieces of land in 
dispute and holding that the landin question was a public road. 
Mr. Rangchariar’s contention is that this order under S. 144 is 
illegal because it deprives him of any benefit he may have 
. under the order passed under S. 147 which is in force until it 
is displaced by something else. I do not think it necessary to 
decide as to this contention in view of the opinion I entertain 
on the two other points detailed above. 


- Under the circumstances I must hold that the order of the 
learned District Magistrate was passed without jurisdiction and 
re, 


1. (1919) 47 I. C. 76, ° 
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I must allow the Criminal Revision Petition. Under the circum- 
stances I do so without costs. 
A.S. V. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR WILLIAM AYLING, OFFICIATING CHIEF 
JUSTICE AND MR. JUSTICE ODGERS, 


Marath Sivaraman Nair and --. Appellants* (Plaintiffs 
another Petitioners decree- 
- holders.) í 
Ü: 
Sesbu Pattar and others --. Respondents (Respon- 


dents Defendants) 
i Executing Court—Jurisdiction— Alternative relief not granted by decree— 
Grant of —C. P, C., S. 51, Cl. (E)—Mortgage suit—Decree directing delivery of ai! 
documents in mortgagee’s possession—No provision for payment of damages in 
eveni of non-delivery—E ffeet—Mortgagor’s remed y 


In India, asin England, a mortgagor is entitled to compensation from his 
mortgagee for loss of title-deeds. He will have a remedy by way of a separate 
suit for damages, or even under the mortgage decree where the latter contains 
provision for it, 

Where however, the preliminary and the fn 
directed defendants to deliver up to plaintiff all do 
power relating to the plaint property, but did not provide an alternative relief, viz, 


payment of damages, in the event of non-delivery, held that the Court could not 
grant such alternative relief by way of execution. 


al decrees in a mortgage suit 
cuments in their possession or 


Quacre whether the decree in the absence of specification of documents to be . 
delivered was not too indefinite for execution, 


Clause (E) of S. 51, G P., C., cannot be taken as authorising a Court to read 
into a decree a supplementary or alternative relief which is not there. 


Appeal against the order of the Court of the Subordinate 
Judge of South Malabar at Palghat, dated the 22nd day of July 
1920 in A. S. No. 112 of 1919 (A. S. No. 546 of 1919 
on the file of the District Court of South Malabar) preferred 
against the order of the Court of the Prinicipal District Munsif 
of Palghat in Execution Petition No. 13 of 1919 in O. S. 
No, 311 of 1914 (A. S, No. 12 of 1916 on the file of the Court 
of the Subordinate Judge of Calicut). 

E, Sankaran Unni for appellants. 


C. V. Anantakrishna Iver and C. V. Mahadeva Iyer for 


respondents, 





* A.A, A'O, No, 184 of 1920. 14ih September 1921, 


a 
t 
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The Court delivered following 

Judgment.—We are already of opinion that the Lower 
Courts were right in disallowing appellants’ claims for delivery 
of an additional extent of land and for recovery of full profits 
instead of michavaram. 

A more difficult question relates to their claim for damages 
on account of respondents’ failure to deliver up documents 
relating to the mortgaged property as directed in the preliminary 
and final decrees. The documents are not named in the decrees. 
The preliminary decree simply directs that “ Defendants 1 to 3 
shall deliver up to the plaintiffs or such persons as they appoint 
all documents in their possession or power relating to the 
plaint property”. The final decree directs’“ that the defen- 
dants do deliver up to the plaintiffs the documents wich 
under the preliminary decree they are bound to deliver up.” 

In their execution petition appellants (plaintiffs) demanded 
the delivery of eight specified documents as relating to the 
plaint property, and asked for delivery or in default payment to 
them by defendants of Rs. 8,550 as damages. 

Defendants denied possession of these documents, They 
say that No, I in the list (the most important) was either never 
given to them, or, if it was, it must have been given back: and 
that the others are either lost or filed in court. 

Plaintiffs do not now contend that these documents are 

- now in the possession or control of defendents: but simply 
argue that defendants are bound to produce them, and are 
bound to pay damages for non production. 

We must proceed on the footing that the documents are 
not now in defendants’ possession and control, and consider 
whether plaintiffs are entitled to damages in execution on 
account of defendants’ failure to carry out the instruction of 
the decree. 

Appellants’ vakil relies on S, 51 of the Civil Procedure 
Code, which authorizes 4 court to execute its decree (a) by 
delivery of any property specifically decreed; . . . «Or (e) 
in such other manner as the nature of the relief granted may 
require. In fact this seems to be the only provision of the 
Code which can be of service to him. He does not now rely 
on O. 21, R. 31 quoted before the Lower Appellate Court; and 
O. 30; R 10, to which he refers us is really against him, It 
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“Where the suit is for moveable property and the decree 
is for the delivery of such property, the decree shall also state 
the amount of money to be paid as an alternative if delivery 
cannot be had.” If this rule can be applied at all to the pre- 
sent case, it indicates that the decree is defective in that it does 
not specify the amount to be paid: and, as it stands is 
incapable of execution in this particular. 


Returning then to S. 51 of the Civil Procedure Code it 


` seems to us that, even apart from the objection that the decree 


in the absence of specification of the documents to be delivered 
is too indefinite for execution (Vide Muddyar Chand Shaha 
v. Gobind Chandur Guha 1 Cl, (E) cannot be taken 
as authorizing a court to read into a decree a supple 
mentary or alternative relief which is not there. That is 
what appellants’ prayer amounts to. We are fortified in this 
view by the judgment of this court in Subbaraya Iyen v, Pad- 
manabha Vadhyar 2, That seems to be a precisely, similar case, 
except that it was sought to make the mortgagee judgment- 
debtor give security for the value of the property, instead.of 
paying damages. It was held that in the absence of a direc- 
tion in the decree to this effect, it could not be done. Ifa 
judgment debtor cannot be made to give security, it seems to 
follow a fortiori that he cannot be made to pay damages. , 

© This is the only Indian case quoted to us. Appellant 
refers us to two English cases in Brown v, Sewell 3 and Hornby 
v. Matchan* as showing that in England a mortgagor is 
entitled to compensation from his mortgagee fòr loss of title 
deeds. This is doubtless so; and we are far from saying that 
in India also he would not have a remedy by way of a 
separate suit for damages or, even under the mortgage decree 
where the latter contained provision for it. 

But where the decree provides no alternative relief of 
this character, we must hold that the court cannot grant it by 
way of execution, 

The Appeal is dismissed with costs. 





A. S. V. Appeal dismissed, 
1. IL L. R. 10 Cal, 1092. 2, (1901) 12 M. L. J. page 63. 
3, 22L. J. Ch. N.S, 1063. 4, 17L J.Ch.N. S. 471, ° 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 


ODGERS. ; 

P. Ellapa Naidu and another ... Apfellants* Plaintiffs) 
v. 

Boologachary and others Respondents (Defts), 


Mirasi Village—Blacksmiih’s inam—Kudivaram right in—Ownership of— 
Presumption—Specific Relief Act--S, 42—Declaration—Discretion of court— 
Persons nat parties to suit in which declaration is sought and who might never 
have any interest thercin—Declaration in favour of. 


There is no presumption that any land in a Chingleput village not in the 
possession of mirasdars is held under them and that the mirasdars are entitled to 
the Kudivaram of all lands, whether or no in their possession. 

Plaintiffs (representatives of the pattadars and mirasidars of a village) sued 
for a declaration that the sale of the plaint land (alleged to be blacksmith’s 
unenfranchised inam) to the 3rd defendant by detendants 1 and 2inamdars (until 
shortly before suit, when they were removed from service by the plaintiffs) was 
void and tó recover possession of the land from the 3rd defendant. The decree 
for possession was refused because defendants were found to own the Kudivaram 
of the land. Held that the grant of a declaration under S 42 Specific Relief Act 
being discretionary, the court ought not, in view of the fact that plaintiffs had not 
appointed others in the place of defendants 1 and 2, and might in fact never 
appoint anybody else, to use its descretion to make the declaration: 

Second Appeal against the decree of the District Court of 
Chingleput in A. S. No, 359 of 1919 preferred against the 
decree of the Court of the District Munsif of Tiruvellore in O. 


S. No. 248 of 1918. 
C. V. Anantakrishua Iyer for appellant. 
L. A. Govindaraghava Iyer for respondents. 
The Court delivered the following 


Judgment :—In this case the plaintiffs sued for a declara- 
tion that the sale of the plaint land to the 3rd defendant by 
the 1st and 2nd defendants is voidand to recover possession of 
the land from the 3rd defendant. Plaintiffs sue as represent- 
atives of the pattadars and mirasdars of the village, alleging 
that thelandis blacksmith’s unenfranchised inam, Defendants 
1 and 2 were, until shortly before the suit, when they were 
removed from service by the plaintiffs, the inamdars. Something 
was said in the lower courts as to the nature of the inam as to 
whether it consisted in the melwaram or in that and the 
kudivaram, Both sides are agreed however that i%consisted 

{ees 
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only in the melwaram; but they differ as to the ownership of 
the kudivaram, plaintiffs contending that it is theirs, and defen- 
dants that, notwithstanding that the village is situated in the 
Chingleput District, it belongs to Government. The lower appel- 
late Court has, we think, found on this question in favour of the 
defendants. For, although it recorded a separate and more 
distinct finding on the point of limitation, it also, we think, in 
paragraph 5 of its judgment did find on this point, since it said 
that “for the mirasdars’ allegation that they had the kudivaram 
to be believed they must adduce some further evidence” and, “if 
they had the kudivaram, they must have dealt with it in some 
way or must have some time ejected tenants, but they have not 
adduced any proof of such acts of ownership.” We take it 
that, although the lower appellate Court does not say so in so 
many words, it did mean te find that the first and second 
defendants, not the plaintiff, owned the kudivaram. That 
finding on the evidence before the Court was well-supported ; 
for there is nothing whatever to establish any connection 
whatever between the plaintiffs and the land, except that they 
have from time to time been making appointments of village 
blacksmiths as inamdars. There is nothing however to show 


_ that they have ever admitted anybody to or ousted anybody 


from possession. ‘There is also the question of payment of 
rent’; and the plaintiffs’ answer on that point.is that they 
received service in lieu of rent and generally that in Chingleput 
district the mirasdars must be presumed to be entitled to the 
kudivaram of all land whether or no in their possession. 


As regards the acceptance of service in lieu of rent it need 
only be said that in other districts of the Presidency that 
contention weuld clearly be unacceptable and we have not 
been shown why any different view should be taken regarding 
services in the Chingleput district or why they should not be 
supposed to have been arranged by the ruling power for the 
benefit of the villagers by means of a grant of land, For the 
more general contention reliance has been placed on Chinnan 
v. Kondama Naidu 1, but that case is clearly inapplicable, since 
it was admitted there that the contending parties were land- 
lords and tenants.and the only question was whether the latter 


had or had not occupancy rights. Sucha decision can have 
ee es 





1. (1913) 26 M. L. J. 169. 
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no applicatien in the present case, where the ezistence of any 
tenancy is the matter in question. Plaintiffs in fact required 
to support their argument a presumption that any land in a 
Chingleput village not in the possession of mirasdars must be 

` presumed to be held under them. We have been shown no 
authority for such a presumption and are not prepared to make 
it. . 

The lower Court's finding which is one of fact not having 
been successfully assailed, its conclusion that the kudivaram 
was the property of the defendants must be sustained. It 
follows that a decree for possession was rightly refused. 

The appeal has next been argued with reference to the 
other relief claimed in the plaint, a declaration that the sale to 
the 3rd defendant by the Ist and 2nd defendants is void, The 
grant of sucha declaration is under S. 42 of the Specific 
Relief Act discretionary. We find on enquiry that plaintiffs 
have dispensed with the services of the lst and 2nd defendants 
and the latter no doubt are no longer inamdars. 1t may then 
for the sake of argument be taken that the latter are no longer 
entitled to the land. We find however further that plaintiffs 
have not so far appointed any blacksmith inamdars in their 
stead and, that being so, we do not think that we ought to use 
our discretion to make any declaration for the benefit of the 
person, who has still to be appointed and who may in fact never 
be appointed by plaintiffs. 


The second appeal fails and is dismissed with costs. ` 
A.S. V. Second appeal disinissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR WILLIAM AYLING, OFFG, CHIEF JUSTICE 
AND MR. JUSTICE ODGERS, 
The Official Receiver of Tanjore ... Appellant * (Petitioner.) 
v. l f 
M. R. Venkatrama Iyer .... Respondent ( Respondent.) 
Provincial Insolvency Act of 1920 S. 51 (1) Exception—A pplicabilily—C. P. 
C. of 1908—S. 73—Rateable Distribution — Order for—Effect—Ownership of 
amount after date of order. 
There is nothing in the wording of S. 5L of the Provincial Insolvency Act of 
1920 to suppart the view that, where rateable distribution has been orgsred under 


* A. A.O. No. 122 of 1921 3rd November 1921, 
4 
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S. 73, C. P. C. the exception to S. 51 (1) of the Provincial Insolvency Act only 
applies to the amount credited in favour of the attaching decree-holder and not to 
the amounts rateably distributed to the other decree-holders under the section. 

From the time of an order of rateabie distribution the money must be treated 
as belonging, not to the judgment debtor, but to the decree-holdér in whose 
favour the order was passed. 


Appeal against the order of the District Court of Tanjore 
dated 23rd March 1921 in Interlocutory Application No. 337 
of 1920 in I. P, No 43 of 1919, 

M. D. Devadoss and T, A. Ananta Aiyar for the appellant. 

K. V, Krishnaswami Aiyar and C. A. Seshagiri Sastriar for 
N. Swaminatha Aiyar for respondents. 

The Court delivered the following 

Judgments :—The Officiating Chief Justice—Only two 
points have been raised in Appeal. It is contended that where 
rateable distribution has been ordered under S. 73 of the Code 
of Civil Procedure the exception to S. 51 (1) of the Provincial 
Insolvency Act only applies to the amount credited in favour 
of the attaching decree holder and not to the amounts rateably 
distributed to the other decree-holders under the section. No 
authority is quoted and we can find nothing in the wording of 
S. 51 to support such a view ; nor is any reason suggested for 
such a differentiation. The learned Counsel for Appellant wish- 
ed to refer to various English Rulings dealing with S, +5 of the 
English Bankruptcy Act of 1883 ; but the difference between 
this section and S. 51 of the Indian Act are so great that we 
feel unsafe in taking them aS a guide. The other contention is 
that the amounts lying in Court should be treated as still the 
money of the Insolvent, which the Official Receiver can claim 
for the benefit of the general body of the creditors. This jcon- 
tention also we feel bound to negative. The last of the 
orders for rateable distribution was passed more than six 
years before the Insolvency; and Respondent was only 
prevented from drawing out the sums to which he was 
entitled thereunder by reason of litigation instituted by other 
creditors of Nataraja Iyer which was carried up to this court 
and ultimately proved infructuous. It seems to me that from . 
the time of the order of rateable distribution the money must 
be treated as belonging, not to the judgment debtor, Nataraja 
Iyer, but to the decree-holder in whose favour the order was 
passed, “Mr. Devadoss for appellant contended that the effect 
of a rateable distribution order is merely to allecate the money 
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to the different suit without affecting its ownerships. The 
latter, he says, still rests in the judgment debtor by the sale of 
whose property it was allocated. I do not think this is so. 
The section does not speak of distribution to the credit of the 
different decrees, but of distribution among the decree-holders. 
The latter are entitled to draw it out at will; and the judgment 
debtor most certainly is not, I think the money in this case 
must be treated as the property of the decree-holder, the 
present respondent, and. that the Official Receiver could no 
more recover it from Court than he could recover from the 

. respondent if it had actually been paid out to him by Court. 
Mr. Devadoss eventually admitted that he could not recover the 
money in the circumstances of the present case if it had passed 
into respondent’s possession. : 

I would dismiss the Appeal with costs. 

Odgers, J.—The first point raised is on S. 51 of the 
Provincial Insolvency Act as to whether the proceeds of execu- 
tion held by various Courts as detailed in the District Judge’s 
judgment are “assets” realised or not. In the absence of 
authority the executing decree-holder cannot be held to be 
solely entitled. | 

It was said thereis a difference between S. 73, Civil Proce- 
dure Code, and S. 54 (1), Provincial Insolvency Act, on this 
point, Mr. Devadoss points to >. 40 of the Bankruptcy Act of 
1883, to show that completion of execution in England means 
a different thing to what it does here. The Indian Section is by 
no means identical with the statute ; in fact it differs from it in 
many material respects and it seems to be not only unnecessary 
but dangerous to'hold that there may be a distinction between 
the meaning of execution in these two sections. The point fails. 

‘he second and more important point is this. It is said 
that the moneys held in court as payable to the judgment credi- 
tors are still the property of the judgment debtor so as to vest 
in the Official Receiver on the insolvency of the former and 
the fact that these sums have not been distributed may give the 
Official Receiver the right to go behind the decrees in satisfac- 
tion of which they have been paid and to see whether or not 
the transactions are founded on good consideration, etc. This 
may be so unless the order for rateable distributiow# (which 
was pdmittedly made 6 years: before the adjudication in 1919) 
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removes the money the subject of the order from the operation 
of the Insolvency Act altogether. 

Cases have been cited to the effect that if a judgment 
creditor wants to prove in insolvency his claim may be subject 
to scrutiny by the Court or the Official Receiver or Trustee in 
Bankruptcy, but if the matter is wholly outside the Insolvency 
Law it is clear that whether the Insolvency Court under its 
officers has any such power. In my opinion such is the case 
here. S, 51 provides that where execution has issued assets 
realised in the course of the execution by sale or otherwise 
before the date of the admission of the petition shall be pro- 
tected from the operation of the Insolvency Act and the case 
in Howaston v. Durrant 1 shows that an order for rateable 
distribution ‘stands on the 'same footing. It would therefore 
appear that the transaction sought to be impeached by the 
Official Receiver stands outside the operation of the Insolvency 
Act andhe cannot either scrutinise its legality or have it set 
aside for the benefit of the general body of creditors. The 
judgment creditor entitled to the rateable distribution is in this 
respect in the same position as if he had actually been paid out 
of money which was realised in execution and that being so the 
Official Receiver has no right to it. The appeal must be 
dismissed with costs, 


A. S, V. = Appeal dismissed. 
IN THE HIGH COURT OF JUODICATURE AT MADRAS 


PRESENT .—MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM. 
Linga Munisami Reddi ... Appelant™ (Plaintiff) 
v. y 
P. S. Govindaswami Naicken and 
others ... Respondents (Defendants), 


Limitation Act, Arts. 127, 144--Sale of joint family properties--Posscssion by 
stranger purchaser—Suil to recover properties—Suit governed by art. 144 and not 
by art. 127—Knowledge of exclusion from properties, not necessary to be proved. 

The plaintiff’s undivided uncle and another uncle’s son sold in 1898 certain 
properties of the joint family to the first defendaat. Some of the properties sold 
were leased to the vendors, but in 1901 they relinquished the same. In 1902 
some of the lands sold were in the cultivation of the vendors. After 1902 the 
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properties were always in the possession of the purchaser, the first defendant. In 
a suit by the plaintiff to recover possession of the properties from the first defen- 
dant, held, that the suit was governed by art, 144 of the Limitation Act and not by 
art 127: and adverse possession commenced to run at least from the year 1902, 
when the vendors ceased to cultivate the properties they bad alienated. 

Uudet art. 144 it is not necessary for the defendant to prove the exact date, 
when the plaintiff became aware that he had been excluded from a right to share 
1n the joint family properties. 

Bhav Rao v. Rakhmin 23 Bom. 137,37 Bom. 84 followed. Observations in 
25 I. C. 573 doubted. 

Appeal against the revised decree of the Court of the Sub- 
ordinate Judge of Chingleput, dated 30th June 1920in O. S. 
No. 5 of 1918. 

L. S. Veeraraghava Iyer, for appellant. 

K. Doraiswami Aiyengar for respondent. 

The Court delivered the following. 

Judgments :—Spencer, ].—This suit was brought for a de- 
claration of the plaintiff's title to the properties in Schedules 
A, B and C and for possession of the same with mesne profits. 
The properties in suit were joint family properties belonging 
to three brothers Linga Subba Reddi, Linga Rama Reddi and 
Linga Chenga Reddi, who were sons of Linga Pola Reddi. The 
plaintiff is the son of the third son Linga Chenga Reddi. Of 
the other two brothers Rama Reddi died without male issue, 
and Subba Reddi, the elder brother had one son Munisami 
Reddi who died unmarried in 1909, All the properties in A 
` schedule including the family house were sold to 1st defendant 
for Rs, 400 in 1898 under Ex. 1X by Linga Rama Reddi and 
Munisami Reddi the sons of Linga Subba Reddi. The proper- 
ties in B schedule were sold to 1st defendant in 1903 under Ex. 
XXILLL by 3rd defendant Muniammal wo is a daughter of Linga 
Subba Reddi. The plaintiff, who is the son of Linga Chenga 
Reddi, is the sole surviving male member of the family. The 
lower Court dismissed the suit as being time’barred without 
deciding the other issues. After the sale deed Ex, 1X was 
executed, the 1st defendant who purchased the property leased 
it again to his vendors, but in 1901 by a letter Ex. XIII, they 
relinguished their cultivation over some of the fields, and in 
the following year (1902) they renewed their cultivation of 
some fields for fasli 1312 only—See Exs. XIV and XIV (a). 

The question is whether the defendants have mde out a 
title, by adverse possession so as to bar the plaintiff’s present 
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suit, Ifthe suit were brought against co-parceners to enforce 
a right to share in the coparcenary property, Article 127 of the 
Limitation Act would apply and it would be necessary to prove 
that the plaintif had been excluded from the joint family pro- 
perty to his knowledge. 


The plaintiff's father went and lived for sometime at Ala- 
pakkam Kandugai, while his brothers lived in the famiiy house 
at Veppaguntareddipalayam in which village the suit lands are 
situated. “Possession in the present case not being with copar- 
ceners but with alienees, I am of opinion that Art, 144 is the 
article applicable to the case. (See Bhav Rao v. Rakhmin 1). The 
questions for our decision are (1) whether the defendants pos- 
session was Open and adverse to the plaintiff and (2) when did 
limitation begin to run. 


Besides the oral evidence, there is the evidence of pattahs, 
Ex, XVIII scries in the 1st defendant’s name, the receipt for kist, 
Ex. XVII series, notices of attachment for rent by the Shrotriem- 
dars, Ex. XIX series, also evidence as to other civil proceedings 
in which Rama Reddi himself gave- evidence (See Ex. II) and 
criminal proceedings by all of which the tst defendant has 
succeeded in proving his adverse possession after the date of 
the sale. The plaintiff has changed his case at the trial from 
what it was in the plaint. In paragraphs 7, 10 and 11 of the 
plaint, the plaintiff stated that to his knowledge the suit pro- 
perties had been mortgaged by Linga Rama Reddi acting in 
concert with Munisami Reddi the son of Linga Subba Reddi, 
and that he and his father only became aware that the transac- 
tions were sales and not mortgages after the death of Linga 
Rama Reddi, that is in 1911, When he was in the witness box 
the plaintiff did not repeat the allegations in the plaint about 
the mortgage beyond saying when he was cross-examined that 
the statements in paragraph 11 of the plaint were true, In ex- 
amination in chief he said that Rama Reddi told him that he 
had executed some nominal documents (apparently sale deeds) 
in favour of the Ist defendant who was his friend including a 
nominal muchilika, that Rama Reddi did not tell him the details- 
nor did he take the trouble to ascertain them, that after Rama 
Reddi’s death he learnt that the pattahs stood in the name of- 
the ist, Sgd and 3rd defendants and that Rama Reddi had 





= 1, (1898) 1. L. R 23 Bom. p. 137 F. B, ` 
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fraudulently or nominally conveyed. the properties in their 
names. He admitted that he knew about Rama Reddi’s 
management for the last 25 years and that he used to attend to 
the cultivation of the plaint lands and that he was living in the 
plaint village. The first story put forward in the plaint that he 
was under the impression that the lands were mortgaged and thus 
redeemable has not beén substantiated and I find it difficult to 
believe that he was unaware of the defendants’ adverse 
possession. 


In 1910 there was litigation between the 1st defendant and 
Nallamuthal Ammal in which the Ditrict Munsif found that 
the defendant was in adverse possession for over the statutory 
period. The plaintiff in this suit admits that he was aware of 
that litigation, In the course of the trial of O. S. No. 364 of 
1909 Rama Reddi was examined as a witness and he then admit- 

„ted (see Ex, III) (a) that he was in possession of the properties 
till the date of sale to defendants and that he ceased paying kist 
after the transfer of the properties to the 1st defendant’s name. 
It is impossible to believe that the plaintiff was unaware of this 
change of possession when he was living in Veppaguntareddi- 
palayam; but it is not necessary under Art. 144 to prove the 
exact date when he became aware that he had been excluded 
from a right to share in the joint property. So long as Rama 
Reddi was cultivating the lands the plaintiff might have assumed 
that Rama Reddi’s cultivation was on his own behalf and for 
the benefit of the other co-parceners. But when that possession 
ceased and the lands came entirely into the possesion of stran- 
gers, the possession of these third parties was a fact that was 
open and public and within the knowledge of all concerned, 
For purposes of Art. 144, it is clear that there was adverse 
possession and that the date of limitation beginning to run 
against the plaintiff must be taken as starting from the date 
when the vendors ceased to cultivate the property that they 
had alienated, that is in 1902 at the latest. (See Ex, XIV series). 
‘Vide Malkappa v. Mudkappa 1. 


In Muthukrishna Aiyengar v. Sankaranarayana Iyer 2 
where 2 co-parceners sold family property to certain strangers 
with a direction to redeem a prior mortgage in favour of 
another party and the purchasers remained in possgfion-it was 
ay. (1912) I. L. R. 37 Bom. 84. 2. (1914) 25 I. C. 573, 
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held by Tyabji and Ayling, J] that their possessions were not 
adverse to the remaining co-parceners who brought a suit for 
redemption. As I understand the decision, the possession of 
defendants 5 to 7 was referred to the possession of the mort- 
gagees whom they redeemed, but it is not clear why defen- 
dants 5 to, 7 were not regarded as being in possession under 
their purchase which was adverse to the plaintiff, I am doubt- 
iul whether that decision cited for the respondents proceeded 
upon sound principles, but it is not necessary ‘to say more as 


‘the facts were dissimilar to those before us, seeing that here 


the plaintiff abandoned his plea that defendants held the pro- 
perty as mortgagees. I think that the lower Court was right 
in holding that the present suit was out of time as regards the 
lancs which formed the property of the plaintiff’s family and ' 
were sold under Ex, IX. But as tegards the house which is 
an item of A schedule property, the plaintiff.says in his evi- 
dence that in that house, he and Vengammal were living and 
this statement is confirmed by the statement of D. W, 4, Alwar 
Reddi who knows of the fact that Vengammal was living in 
that house. In respect of this item, the defence that the claim 
is time-barred does not arise. . The plaintiff is entitled to 3rd 
share of this item of property. 


C Schedule property consists of house- sites jocund by a 
parachery. The ist defendant in his evidence says that he 
purchased this property for a hundred rupees five or six years 
after the sale deed, Ex. IX and that there was no sale 
deed but the occupants of the site wrote Ex. XXII to him 
stating that they were prepared to agree to any arrangements 
that he might make and this was attested by Rama Reddi and 
that upon that he got possession of parachery. There is no 


' evidence that any rent was paid by the occupants. Ex. XXII 


appears to bear date of 1907. I consider that as regards this 
item, the 1st defendant has not proved that adverse possession 
if any, began sooner than 1907. The suit was instituted in 
1917. The plaintiff's claim in this respect is not time barred 
and the plaintiff will get a decree for this item to which he is 
entitled by survivorship as it is not included in Ex, A, 

I would, therefore, modify the lower Court’s decree in res- 


pect of thapouse and C schedule property. In other respects 
the appeal must fail and be dismissed. The appellant and ds. 
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respondent wiil give and receive proportionate costs through- 
out. 

The Subordinate Judge will pass a final decree providing 
for a division of the family house into 3 parts and giving the 
plaintiff one part. ` 

Ramesan, J.—1 agree. The facts are stated by my learned 
brother and need not be repeated. The finding of the Subor- 
dinate Judge on the first issue, i. é, that plaintiff's father, 
Chenga Reddi was not shown to have separated from the 
family is not questioned before us. The Vakil for the Respon- 
dents does not press for a finding on the 3rd issue. It follows, 
therefore, that the plaintiff will be entitled to a decree for one- 
third share of the suit properties in Schedules A and B provided 
the suit is not barred by limitation. 

The article of the Limitation Act app licable is not Art. 
127 but Art. 144 (Vide Bhav Row v, Rakhim 1, Muktabal Singh 
v. Haran Singh 2, Malkappa v. Mudkappa 3, Muthukrishna 
Aiyengar v. Sankaranarayana Iyer 4.) As to whether, know- 
ledge (actual or constructive) of the plaintiff is necessary for 
the alienee’s possession to become adverse there is a conflict 
between the decision in Muthukvishna Atyengar v. Sankara- 
narayana Iyer * and that in Bhav Row v. Rakhim 1. The 
latter case was not cited before the learned judges who 
decided Muthukrishna Ayyangar v. Sankaranarayana Iyer 4 
in which the decisions in Peria Aiya Ambalam v. Shumugha- 
sundaram 5,a case of possession having passed from the 
mortgagee and Corea v. Appusamy ô, a case of one of several 
heirs entering into possession, were relied on. It may be that, 
if the transaction under which the aliénee obtains possession is 
consistent with the possession not being adverse to the plaintiff, 
—as, where a member sells only his share but, on account of 
difficulty of delivery of possession of an undivided share, 
delivers possession of the whole property—there is no adverse 
possession against sharers other than the alienee. But, where 
the sale purports lo be of the whole interest in the property and 
the purchaser enters into possession in assertion of a claim to 
the whole, his possession is prima facie adverse to the other 

1, (1898) I. L R. 23 Bom. 137. 2, (1910) 6 I, C. 341. 
3, 1912) I. L R. 37 Bom. 84: 4, (1914) 251.5, 573, 
g% (1913) 26 ML. J, 140 6. 11922) A. C. 230 
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members, I am therefore, inclined to agree with the view in 
Bhav Rao v, Rakhim and not with the decision in Muthu- 
krishna Aiyengar v, Sankaranarayana Iyer 2, At page 574 of the 
latter case Tyabji J says “It is difficult to understand how a 
person holding a: property with limitations can- pass to a 
transferee a title free from these limitations,” ` It is true such a 
person cannot, transfer a perfect “title” to the alienee but he 
may purport to do so and follow it up by delivering possession 
and the transferee by the assertion of a full title accompanied 
by the possession may perfect a title at the end of twelve years 
against all persons whose present right to possession is affected 
by the sale. It may-be, that, us pointed out in Malkappav. 
Mudkappa 3 when the vendors continue in possession as tenants, 
the constructive possession of the vendee through the tenants 
is not adverse to the co-parceners. 


In’ this case; though the sale was in 1593, the vendors 
continued to be in possession as tenants up to the end of Fasli. 
1311. On the 15th July 1901, Rami Reddi gave notice (Ex, 
XLI) to the Ist defendant that he may lease out the lands to 
others as he pleased. However, for Fasli 1312, the vendors re- 
mained ténants for some of the lands; and of the othtrs, items 58- 


` to 63, 66 to 68, 75 and 78 were leased under Ex, XIV b, item 


7 under Ex, XIV c, and item 3 (which is wrongly entered as 1541 
instead of 1451 in the schedule--1541 being 67), items 64, 65, 76, 
and 77 under Ex. XIV-d to strangers. In 1913, items 23 to 38: 
were leased out to D. W. # under Ex, XV; and D- W. 1, (Vide p. 
38) and D. W. 4 (page 44) prove that the rest of the lands were. 
kept under the cultivation of the 1st defendant's farm servants, 
This evidence 1s ‘corroborated by that of P. W. 5 (at page 34) 
and is supported by the other facts—that from 1901 onwards, 
the kist due to the Shrotriemdar was’ paid by the defendants 
and that no member of the plaintiff's family paid it, that the 
patta was transferred to the ist defendant and notices of 
attachment were issued to Ist defendant—Ex. XIX-a (Fasli 
1312) for items 31 to 36 and Ex, XIX b (Fasli 1313) for items. 
3to 5and 7109. ‘Th? Ist defendant also redeemed the prior 
mortgages under Exs. XX and XX-a. D. W. 1 and D, W. + 
also swear that a well was sunk in the field called Athumudu 





L (1898 L. R. 23 Bom. 187 : 2. (1914) 25 I. C. 573. ` 
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(which consists of items 1 to 9, 15 and 49 to 51), Wealso Linga Muni. 


find that D. W.5 cultivated items 31 to 48 under Ex, XXI 
in 1915), Itis true that, there is n> specific evidence in 
respect of items 10 to 14, 16 to 22, 39 to 48, 52 to 57 and 69 
‘to 74 as to their possession prior to 1905. But I believe the 
evidence of D. W. 1. and D, W. 4 as to their being kept under 
the cultivation of the defendants’ farm servants. The above 
items are all of Schedule A. As to lands in Schedule B,the 
3rd defendant got into possession prior to 1903 (see P. W. 2) 
and sold them in 1903 to Ist defendant under Ex. XXII. As 
to the house-sites in Schedule C, there is no sale deed and the 
letters Ex. XXI{, from the tenants is not enouh to constitute 
adverse possession (See Pasupathi v, Narayanan 1,) On this 
evidence I think it must be held that Ist defendant has been 
in adverse possession of all the lands in Schedules A and B 
from 1903 onwards, The plaintiff admits he knew of their 
sales and, according to his evidence, he has been in the village 
from 1905 onwards and it must be enferred that he knew the 
change of possession, As to the house in ‘Schedule A it is 
admitted by both sides that Ramireddi lived in it till 1911 and 
after his death, his widow has been living. On the principle 
stated in Malkappa v: Madkappa it must be held that there has 
been no adverse possession of the house on the part of the 1st 
defendant even if Rami Reddi and his widow lived in it with 
his permission. 

The result is that the decree of the Court below is modi- 
fied by giving the plaintiff a preliminary decree for the sites in 
Schedule C and one-third of the house after division. The 
Subordinate Judge will pass a final decree after division. The 
parties (Appellant and ist Respondent) will give and receive 
proportionate costs throughout, 

Decree modified, 


a. 
gl (1889) I. L. R. 13 Mad. 335. 2. (1912) T. L. R, 37 Bom. 84, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT:— Mr. JUSTICE KUMARASWAMI SASTRI AND 
MR. JUSTICE DEvaposs, 


Subbe Goundan and another ... Apfellants* (Defendants), 
v, 
Krishnamachari, and others .. Respondents (Plaintiffs) 


C. P. C—O. 20, R. 12—Possession with mesne profits—Suit for—Dismissal 
by first Court—Mesne profits left unascertained—Finding of Appellate Court in 
favour of plaintiff as regards right to possession — Procedure — Preliminary 
decree and not order of remand—Decree in substance preliminary decree, though 
sn form order of remand—Right of abpeal—Hindu Law—Father—Sale of family 
properly—Son's suit to recover property on ground of its invalidity—Decree to be 
passed on finding that sale is nol binding on blaintiff—Plarutiff’s right to mesne 
profils before sutt, 


In cases falling within Or. 20, R. 12, C P.C., the proper course for tbe appellate 
court to take is not to remand the suit where it finds that a person is entitled to 
possession bul to pass a preliminary decree so faras possession is concerned and 
direct an enquiry as to the mesne profits in cases where the lower court has not 
dealt with the guestion. 


Where an appellate court can pass a preliminary decree it is its duty to do so 
and a remand as to matters which can be the subject matter of the preliminary 
decree is not warranted, 


A suit by Hindu sons to recover possession of properties sold by their father 
to the defendant's on the ground that the sale was not valid and binding on the 
Plaintiffs and for the recovery of past and future mesne profits was dismissed by 
the Munsif, who held that the sale was for valid Purposes and was binding on the 
plaintiffs, that they were not entitled to any mesne profits, and that the defendants 
were entitled only to a sum of Rs. 40 as and for improvements. On appeal, the 
Sub Judge held that the sale was not binding on the plaintiffs to the extent of 
their share in the suit properties, that they were entitled to recovec possession of 
the entire property, the defendants being left to their remedy of a separate suit 
for partition, that the plaintiffs were entilled to mesne profits and the suit would 
have to go back to the Munsif for ascertaining the amount due to them, and that 
the Munsif was right in holding that the sum to which the defendants were entitled 
{or improvements was only Rs. 40. The Sub-Judge allowed the appeal with costs, 
Teversed the decree of the Munsif and remanded the suit to his court for ascertain- 
ing the amount of mesne profits and directed him to pass a decree in favour of the 
plaintiffs in the light of the above findings. Held that, though the form of the Sub- 
Judge’s decree was wrong it was in substance a preliminary dectee and was ap- 
pealable as such. / 


A purchaser from a member of a joint Hindu Family has only an equity as 
against the other members to work out his interests by a suit fora general parti- 
tion. In cases where pessession of the property is claimed by a coparcener on 
the ground of the invalidity of the alienation as against him, the court must 
decree possession and simply declare the right of the purchaser toa partition. 








“Sa 1549 of 1920 29th and 30th Nov. and 14th Dec, 1921, 
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The purchaser i; not, in such a case, entitled to a partition either of the specific 
item conveyed, or of the joint family properties generally. 
913 40 Cal. 966 explained and distinguished. 
Held further, as regards the claim for mesne profils, the plaintiffs were not 
entitled to any profits before the suit as there was no repudiation before that date 
In the case of sale by a father or managing member of a joint family for 
alleged necessity, the sale will be good till avoided because it is open to the other 
Co-parceners to affirm the transaction. 
View of Krishnaswami Iyer, J to the contrary in 35 Mad. '77 dissented from, 
Second Appeal against the decree of the Court ot the 
Additional Subordinate Judge of Coimbatore in A. S. No. 56 
of 1920 (A. S. No, 59 of 1920, District Court, Coimbatore) 
preferred against the decree of the Court of the District Munsif 
of Tiruppur in O. S. No, 726 of 1918 (O. S. No, 34 of 1918 on 
the file of the Court of the Prinicipal District Munsif of 
Coimbatore.) g 
A. Krishnaswami Aiyar and S. Subramania Iyer for 


appellants. 

T. M. Krishnaswami Aiyar and P. Narayanaswami Aiyar 
for the respondents. 

The Court delivered the following 

Judgment :— Defendants are the appellants. This appeal 
arises out of a suit filed by the plaintiffs to recover possession 
of the properties claimed in the plaint on the ground that the 
sale of the properties by their father to the defendants is not 
valid and binding on the plaintiffs and for the recovery of past 
and future mesne profits. 
the land specified in the plaint and other properties belonged to 
their grandfather, that on a family partition the plaint properties 
fell to the share of their father, that he without any necessity 
sold the plaint properties to the defendants ovr a low price, that 
the sale was not binding on them and that they are under 
Hindu law entitled to recover possession of the properties from 
the purchasers. The defendants put the plaintiff to the proof 
that he was born at the date of the sale and contended that the 
sale by the plaintiff's father was to discharge antecedent debts 
and for other family purposes, that the consideration was 
adequate that the lands were subsequently improved by them 
and that the suit filed for a declaration alone without asking 
for setting aside the sale was not maintainable, nor was tke suit 
claiming possession without requiring a general pation and 
witlfbut impleading the other co-parceners. It was pleaded 


p 
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that the suit was barred by limitation, that the plaintiffs were not 
oe entitled to mesne profits and that the mesne profits claimed were 
2 excessive, Various issues, seven in number, were settled on these 
a r pleadings andthe District Munsif in an exhaustive judgment has 
dealt with the several issues. He found that the plaintiff was 
born at the date of the alienation, that the alienation was for valid 
purposes and was binding on the plainttffs, that the plaintiffs 
were not entitled to any mesne profits, that the suit was not 
barred by limitation, that the claim for improvements _ was 
exaggerated, that the only amount which the defendants would 
be entitled to was Rs. 40 that the suit as framed was maintain- 
able as the plaintiffs were not bound to set aside the sale-deed 
and that as regards possession they were entitled to recover 
possession of the properties sold leaving it to the purchasers to 
file a suit for partition in respect of the plaintiffs’ father’s share 
if so minded, Inthe result the District Munsif dismissed the 
plaintiffs’ suit. On appeal the Subordinate Judge stated that 

the only points for decision were— : 
(1) Was the plaint mentioned alienation binding on the 

plaintiffs and to what extent ? 
(2) What messe profits if any were the plaintiffs entitl- 

ed to, and 


(3) Were the defendants entitled to any and what com- 
pensation for improvements ? 


No objection seems to have been taken before him as re- 
gards the legal guestions as to the maintainability ‘of the suit 
or to the bar of limitation; and he held that the sale was not 
binding on the plaintiffs so far as. their share of the plaint pro- 
perties was concerned and that the defendants would have to 
bring a separate suit for partition, the plaintiffs being on the 
authorities entitled to recover possession of the entire property. 
As regards mesne profits he held that the plaintiffs were entit- 
led to mesne profits and that the suit would have to go back to 
the District Munsif for ascertaining the amount due to them. 
As regards improvementshe confirmed the finding of the Dis- 
trict Munsif that only a sum of Rs. 40 was due-to the defen- 

A dants for improvements. He allowed the appeal with costs, 
reversed the decree of the District Munsif and remanded the 
suit to tim District Munsif’s Court for ascertaining the amount 
of mesne profits due to the plaintiffs and directed the District 
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Munsif to pass a decree in favour of the plaintiffs in the light of 
the above findings. Against this decree the defendants appeal. 
A preliminary objection is taken that no appeal lies as the 


order of remand was not passed under O, 41, R. 23, but 


was passed by virtue of the inherent power of the Court to 
order a remand apart from the provisions of that rule. There 
can be little doubt that if the order, was simply an order of 
remand not falling within O. 41, R.23, itis not appealable 
under O. 43 as Sub-Cl. (u) only refers to an order under 
R. 23 of 0.41 remanding a case, It is contended for the 
appellants that the decree of the Subordinate Judge is in effect 
a preliminary decree and that consequently although it is 
in form a decree remanding the suit it is appealable as a preli- 
minary decree. We think that as the Subordinate Judge has 
. decided that the alienation is not binding on the plaintiffs there 
was nothing for the District Munsif to do on remand and the 
decree in effect is a preliminary decree which has been wrongly 
drawn up asa decree remanding the whole suit. We think 
that the Subordinate Judge was wrong in reversing the decree 
of the District Munsif and remanding the entire suit for dis- 
posal. Itis clear that the present case does not fall within 
O. 41, R. 23 of the Civil Procedure Code which provides for the 
remand of cases by the Appellate Court. This rule provides 
that “ where the Court from whose decree an appeal is preferred 
has disposed of the suit on a preliminary point and the decree 
is reversed in appeal, the Appellate Court may, if it thinks fit, 
by order remand the case and, may further direct what 
aie or issues shall be tried in the case so remanded 
i *” In the present case the District Munsif did 

not dispose of the suit on a preliminary point but tried 
all the issues and has given findings on all of them, The only 
thing he did not do was to ascertain the amount of mesne 
profits which would be due to the plaintiffs, In cases of suits 
to recover possession of immovable property, R. 12 of 
O. 20 provides that where a suit is for the recovery of possession 
of immovable property and for rent or mesne profits, the 
Court ‘may pass a decree (a) for the possession of the property 
(b) for the rent or mesne profits which have accrued on the 
property during a period prior to the institution of the suit or 
directing an enquiry as to such rent or mesne profs (c) direct- 
ing an enquiry as to rent or mesne profits from the institution 
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of the suit until (i) the delivery of possession to the decree- 
holder, (ii) the relinquishment of possession by the judgment- 
debtor with notice to the decree-holder through the Court, or 
(iii) the expiration of three years from the date of the decree 
whichever event first occurs. It provides that where an enquiry 
is directed under clause (b) or clause (c) a final decree in 
respect of the rent or mesne profits shall be passed in accord- 
ance with the result of such enquiry. This rule therefore 
clearly contemplates the passing of a final decree as regards 
possession of the property and the amount which is payable as 
mesne profits or the passing of a preliminary decree for posses- 
sion of the property and directing an account to be taken of 
the mesne profits and the passing of a final decree as regards 
mesne profits after the ascertainment. Turning to definition of 
decree in the Civil Procedure Code, S,2 cl. (2) defines a 
decree as the formal expression of an adjudication which, so 
far as regards the Court expressing it, conclusively determines 
the rights of the parties with regard to all or any of the matters 
in controversy in the suit and may be either preliminary or 
final, The explanation to that section is to the effect that a 
decree, is preliminary when further proceedings have to be 
taken before the suit can be completely disposed of. It is final 
when such adjudication completely disposes of the suit. It 
may be partly preliminary and partly final. Having regard to 
the definition of decree and to the provisions of O, 20, R. 12, 
it seems to us that the proper course which ought to have been 
adopted by the Subordinate Judge when he found that the 
plaintiffs were entitled to possession of the properties was to 
have passed a preliminary decree directing the defendants to 
deliver possession tothe plaintiffs and to have’ directed the 
District Munsif to make the necessary enquiries as regards 
mesne profits provided for by O. 20, R. 12. 

It has been argued by the respondents that the powers of 
remand conferred by the Code are not confined to the provi- 
sions of O. 41, R. 23 and that apart from the Code the Court 
has inherent power to remand a suit and that the Subordinate 
Judge having exercised that inherent power the High Court 
has no power to interfere. There can be little doubt that, so 
far as the powers of remand are concerned, the powers 
conferred By O. 41, R. 23 are not exhaustive. There 
are cases where, though the suit is not disposed of Yn. 


m 
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a preliminary point, yet owing to an improper or defec- 
tive enquiry in the lower Ccurt where for example rele- 
vant documents are not admitted or material witnesses 
have not been examined and the Appellate Court is not 
in a position to adjudicate finally upon the matters in dispute, 
the inherent jurisdiction to do justice between the parties has 
been invoked, The Civil Procedure Code of 1908 has expressly 
enacted S, 151 in order “to help the Court in doing justice to 
the parties in cases where there is no express provision in the 
Code ; but the inherent power under S, 151 can only be exer- 
cised in cases where, to use the words of the section, it is neces- 
sary to make such orders us may be necessary for the ends of 
justice or to prevent abuse of the process of the Court, A 
remand to a Lower Court implies that something has to be 
done by the Lower Court in relation to the matter remanded to 
it, Inthe present case it is difficult to see what the Lower 
Court can do as regards possession of the property. The find- 
ing of the lower Appellate Court has left nothing to be done 
as regards the claim for possession and it is idle to remand the 
case, in so far as the claim to possession is concerned, to the 
Lower Court as all that it can do is to pass a decree for 
possession, a step which wasjwithin the competence of the 
Appellate Court to take. In cases falling within O. 20, R. 12 
we think the proper course for the Appellate Court to take is 
not to remand the suit where it finds that a person is entitled 
to possession but to pass a preliminary decree so far as posses- 
sion is concerned and direct an enquiry as to the mesne profits 
in cases where the lower Court has not dealt with the question, 
The course adopted by the Subordinate Judge leads to the ano- 
maly that there will be a fresh decree passed by the lower Court 
and that it will be necessary to appeal against that decree inclu- 
ding the decree for possession again to the Subordinate Judge 
who would be precluded on previsous findings from going into 
the question of possession and to compel the party if he wants to 
appeal from the decree giving possession to file an infructuous 
appeal tothe Lower Appellate Court before the question can 
be agitated in the High Court in Second Appeal. This we 
think is -a procedure which apart from its cumbrousness and 
expense is not warranted by the provisions of the Code. We 
think that where an Appellate Court can pass a preliminary 
deggee it isits duty to do so and that a ramand as to matters 
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which can be the subject matter of the preliminary decree is 
not warranted. lt is contended by Mr, T. M. Krishnaswami 
Ayyar for the respondent that where several items of immov- 
able properties are concerned, difficulty would arise where the 
Subordinate Judge deals with only one or two items and 
that in such cases it would lead to difficulties if a preliminary 
decree is passed as regards those items and the suit reman- 
ded as regards the rest. In such cases we are of opinion 
that the various items of immovable properties should 
for the purposes of O, 20, R. 12 be regarded ds one 
subject matter for adjudication and that the Courts is not 
bound to pass a preliminary decree for possession aô regards 
each item. In Kamini Debi v, Promotho Nath 1 it was held 


that if a decision of the Appellate Court in reality amounts to’ 


a preliminary decree within the meaning of the definition of 
decree in the Civil Procedure Code and in cases falling within 
O. 20, Rr. 12 to 18 of the Civil Procedure Code, the mere omis- 
sion on the Part of the Court to embody its effect in a formal 
expression in the form of a preliminary decree will not negative 
the right of the party affected to prefer an appeal. A similar 


view was taken in Kumud Lal v. Ramani Mohan 2, In Sidhanath — 


Dhonddev v. Ganesh Govind 3 it was held that where the decision 
of a Court on certain issues conclusively determined the rights of 
the parties regarding some matters in controversy so far as that 
Court was concerned, it was the duty of the Court to draw up a 


preliminary decree so as to enable the party aggrieved to appeal. | 


Sir Basil Scott, C. J. and Beaman, J, held that the Subordinate 
Judge, in declining to draw up a preliminary decree committed 
a material irregularity in the exercise of his jurisdiction entitl- 
ing the High Court to interfere under S. 115, C. P. C., and 
observed. “The decision of the issues to which we have referred 
conclusively determined the rights of parties regarding some 
matters in controversy so far as his Court was concerned, the 
decision on each of those issues, therefore, was sufficient to con- 
stitute a preliminary decree. The defendant has a right to appeal 
from a decision of the Court amounting to a preliminary decree 
but he can only appeal if the decree is existent in a formal shape. 
This. we decided in Bai Divali v. Shah Vishnur Manordas 4, It 
is the duty of the Court, where it is applied to after the passing 


T. (814) 20C. L. J. 476, 2. (1913) 20 C. L. J. 346. 
3. (1912) I. Le R. 37 Bom. 60. 4. (1909) I. L, R. 34 Bony 182. 
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of a preliminary, decree, to have the decree drawn up so as to 
enable the party aggrieved to appeal.” The High Court direct- 
ed the lower Court to draw up a preliminary decree upon the 
questions decided, We do not think that in the present case it 
is necessary to send the case down for the Subordinate Ju ‘ge, 
to draw up a proper decree and to put the parties to the delay 
and expense involved in what we consider to be a purely formal 
matter. Now that the second appeal has been filed we think 
following-the views taken in Dorasami Iyar v. Venkatarama 
Iyar 1, Kumud Lal v. Ramani Mohan 2 and Kamini Debi v. Pro 
motho Nath 3 it is open to us to treat the decree of the lower 


Court as a decree which in substance is a preliminary cne and ` 


to allow the appellants to argue their appeal on the footing that 
though the form of the decree of the Appellate Court is wrong, 
it is in substance a decree adjudicating finally the rights of the 
parties as regards the immovable properties and is thus appeal- 

-able as a preliminary decree. We over rule the preliminary 
objection of the respondents. 

Turning to the merits of the appeal, three points have been 
taken before us; (1) that the Subordinate Judge was wrong in 
holding that the alienation was not binding on the plaintiffs 
(2) that, as the alienation was good to the extent of the 
father’s share, the lower Court,‘instead of decreeing possession 
and leaving the defendants to a separate suit for partition, 
should, in this suit at their instance, bave decreed a partition 
and put the plaintiffs in possession of half the share and the 
defendants in possession of the remaining half and (3) that 
mesne profits ought not have been awarded. 

As regards the first point we think that the finding of the 
Subordinate Judge is conclusive and that it is not open to us 
in Second Appeal to go behind it. The Subordinate Judge 
finds that there was no necessity for the alienation and that 
there were no bona-fide enquiries made by the defendants, 
‘There is therefore a clear finding of fact. 

As regards the second contention it is argued by Mr. 
Krishnaswami Iyer that it is open to a purchaser in a suit for 
possession by a co-parcener on the ground of the invalidity of 
the alienation and in cases where the alienation is not impea- 
ched to the extent of the father’s share to require the plaintiff 

a 





1. (1921) 13 L. W, 618, 2, (1913) 19 C. L. J. 346, 
2 3. (1914) 20 C. L. J. 476. 
e R—49 


Subbe 
Goundan 
v 
Krishnama- 
chari. 


Subbe 


d 
Goundai 


Krish ama, 
chari. 


380 * THE MADRAS LAW JOURNAL REPORTS. (VOL, XLII. 


at his option either to consent to a partition of the specific 
items conveyed and to get possession of his share after partition 
by metes and bounds or to require a general partition of all the 
joint family properties so that the purchaser need not be driven 
to a separate suit. The right ofa co-parcener to require 
an alienee to deliver possession of the entire joint family pro- 
perty in cases where the alienation is not binding on the 
plaintiff is clear and the current of authority has been simply 
to declare the interests of the purchaser and to leave the pur- 
chaser to a separate suit for partition, if he wants to work out 
his interests. So far as the co-parcener is concerned, it is open 
to him to accept the alienation as valid and seek a partition 
with the purchaser of the only properties in which the purchaser 
is interested—vide Subramania Chettiar v. Padmanabha 
Chettiar 1 and Iburamsa Rowthan v. Theruvenkatasaimi Naick 2. 
A purchaser, however, cannot sue for a partition of the item 
sold to him and obtain an allotment by metes and bounds of his 
vendor’s share in that portion of the property but is. bound to 
file a suit for a general partition (vide Venkatarama v, Meera 
Lubbai, 3, and Palani Konan v. Masakonan 1), though it has 
now been settled by the decision of the Full Bench in Chinnu 
Pillai vi Kalimuthu Chetti 5, that there is no fluctuation in the 


share to which an alienee is entitled, his share being the ‘share 


of the vendor at the date of the alienation subject of course 
to the equities in favour of the other members of the family 
against the transferor. It has also been settled that a vendee 
from a co-parcener is not a tenant-in-common with the other 
members. The view taken by Sundara Ayyar and Benson, JJ. in 
Subba Rao v. Ananthanarayana Ayyar® , has not been followed 
in Maharaja of Bobbili v. Venkataramanjulu Naidu? , and 
Manjaya, v. Shanmuga 8, and Kota Balabhadra Patro v., 
Khetra Doss 9%. A miecha has only an equity as against the 
‘other members of the co-parcenery to work out his interests by 
a suit for a general partition, In cases where possession of the 

1. (1896) I. L. R. 19 Mad 267, ' ams 

2. (1910) I. L, R. 34 Mad. 269 : 20 M. L. J. 743. 

3. (1890) I. L. R. 13 Mad. 275 4. (1896) T. L. R. 20 Mad. 243.. 

B. (1911) L L. R. 35, Mad. 47 : 21 M. L. J. 246. F. B.) 
6. (1912) 23 M. L. J. 64. 
7 
8 





, (1914) I. L. R, 89, Mad. 265 : 27 M, L. J. 409. 
, (1993) 1. L. R. 38 Mad 684 : 26 M. L. J. 576. ; 
9. (1916) 31 M. L. J. 275. - 
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property is claimed by a co-parcener on the ground of the in- 
validity of the alienation as against him the current of authority 
is to decree possession and simply declare the right of the 
purchaser to a partition. In ieendyallal v. Jugdeep Narain 
Singh, 1 their Lordships of the Privy Council, while directing 
possession of the’ property sold in execution of a.decree to be 
given back to the co-parceners added a declaration that the 
appellant as purchaser in execution sale acquired the share and 
interest of the Judgment debtor in that property and was entitled 
to take proceedings to have that share ascertained, In Suraj 
Bunsi Koer v. Sheo Prasad Singh 2, their Lordships of the 
Privy Council gave possession to the co-parceners who sued to 
set aside the sale in execution of a decree in respect of a 
debt which did not bind them but declared “ that by virtue of 
the execution sale to them the respondents acquire only the 
one undivided third share in the eight-anna .shara of Mouza 
Bissumbhurpore in the pleadings’ mentioned which formerly 


. belonged to Adit Sahai with such power of ascertaining the 


extent of such third part or share by means of a partition as 
Adit Sahai possessed in his life time; and ordering that the 
appellants ‘be confirmed in the possession of Mouza Bissum- 
bhurpore subject to such proceedings as the respondents may 
take in order to ‘enforce their rights above declared.” In 
Hardei Narain Sahu v. Ruder Perkash Misser, 3 it was held that 
where: joint family property is sold in execution of a decree to 
satisfy a claim dgainst a co-parcener personally all that the 
purchaser acquires, is merely the right of the Judgment debtor to 
compel a partition against the other co-sharers, The High Court, 
when the case came before it in appeal, added the necessary 
party and effected a partitition of the property. -Their Lord- 
ships in referring to this observed “According to the Judgment 
of their Lordships in, Deendyal’s case the decree, which ought 


properly to have been made, would have been that the plaintiff, 


the first respondent, should recover possession of the whole of 


‘the property with a declaration that the appellant, as purchaser 


at the execution sale, had acquired the share and interest of 
Shib Perkash Misser, and was entitled to take proceedings to 
have ascertained by partition, So that, in fact, the appellant 
has got a decree more favourable to himself than he was entitl- 


1. (i877) 1. L. R, 3 Cal, 198. ~ 2, (1879) I. L. R. 5 Cal. 148. 
E 3, (1883) I. L. R. 10 Cal. 626. 
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ed to. He retains possession of one-third instead of being 
turned out of the possession of the whole and left to demand a 
partition. Their Lordships therefore think that there is no 
ground for altering the decree of the High Court although it 
may have gone beyond what was necessary or proper. The decree 
is not strictly right, but the appellant does not suffer by that. 
He gets all that he would be entitled to if a partition were made.” 
It is clear from the above observations that their Lordships 
were of opinion that the only right which the purchaser had in 
such cases is to obtain a declaration which would entitle him in a 
separate suit for partition to work-out his interests. In Manjaya 
v, Shanmuga 1 , it was held that where a coparcener alienates 
his share in certain specific family property the alienee does not 
acquire any interest in that property but only an equity to 
enforce his rights in a suit for partition and to have the property 
alienated set apart for the alienor’s share if possible and that he 
is not therefore entitled to sue for partition and allotment to 
him of his share of the property alienated, nor has he a right 
to possession and to a status as a tenant in common. In Pandu 
Vithoji v. Goma Ramji? it was held that in a suit by a co- 
parcener to recover possession of property conveyed without 
any necessity joint possession cannot be given to the purchaser 
but that he is merely entitled to a declaration that he has 
acquired the interest of the vendor whatever that may be in the 
particular property and a direction that he be left to recover 
that interest by separate suit for partition in which all necessary 
parties and properties should be joined. The learned Judges 
have followed the course taken by the Privy Council in 
Deendyal Lal v. Jugdeep Narain Singh 3 and Hardei Narain 
Sahu v. Ruder Perkash Misser 4, 


Reliance was placed by Mr, Krishnaswami Ayyar on 
Ramkishore Kedarnath v. Jainarayan Ramrachapal 5 which 
was a suit by the members of a joint family to set aside their 
father’s alienation of ancestral property. The respondents in 
that case objected inter alia to the form of the suit which they 
contended should have been for partition. The suit was decided 
in the lower Court without any evidence and on the allegations 


1. (1913) I, L. R. 38 Mad, 684, 
2. (1918) I. L R. 43 Bom. 472 3 3, (1877) I L, R. 3 Cal, 198, 
4, (188) I. L. R. 10-Cal. 626 7.5. (1913) L L. R. 40 Cal. 966 : 25 
M. L. J. 512 (P. Sa): 
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in the plaint and written statement. Their Lordships of the 
Privy Council in holding that the plaintiffs would in the 
absence of any other defence be entitled to succeed went on to 
observe as follows :— 


“ With respect to the form of the suit, it was rightly pointed 
out. by the learned counsel for the appellants that to deny any 
relief except in a suit for partition would be to deny the right 
of relief altogether, since the basis of their claim is that they 
are still entitled to the estate as a joint undivided estate, and 
desire to enjoy it assuch. It may well be, however, that as 
between Kedarnath and Jainarayan, the latter may be entitled 
to insist that he stands in the shoes of the former as to the 
share which would come to Kedarnath upon a partition ; and 
that the Court, if that position were established, would 


itself, at Jainarayan’s instance, decree a partition as between ` 
, P 


the plaintiffs on the one hand and Kedarnath on the other. 
Their Lordships think that on the present pleadings 
itis open to Jainarayan to sei up such a case, but express 
no opinion as tọ its validity either in law or faci.” Their 
Lordships therefore remanded the case for trial “with a declara- 
tion that itis competent for the Court, in the event of the 
respondent Jainarayan failing in his other defences, to make 
the whole or any part of the relief granted to the plaintiffs 
conditional on their assenting toa partition so far as regards 
Kedarnath's interests in the estate so as to give effect to any 
right to which the respondent may be entitled claiming through 
Kedarnath.” It is argued that these observations show that 
the Privy Council upheld: the right of an alienee from a 
member of a joint family to require that a partition should be 
effected in a suit filed at the instance of the co-parcener with- 
out the necessity of a separate suit being filed. We do not 
think that this is the effect of the observations. Their Lord- 
ships were dealing with a case where the suit was disposed 
pi on a preliminary question. This contention was never raised 
efore them and they guard themselves by stating that though 
it may be open to the defendant to raise that point they express 
no opinion as to its validity either in law or fact. We do not 
think that their Lordships intended to overrule the plain 
dictum in Hardei Narain Sahu v. Ruder Perkash Misser 1 
1, (1883) I. L. R. 10 Cal. 626, 
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where they held that relief by way of partition was not open to 
the purchaser in a suit by a co-parcener, Sadasiva Ayyar, J. 
in Subbaya Mudaliar v. Tulasi Mudaliar |! was of opinion that 
their Lordships of the Privy Council did not decide the point. 
in Ramkishore v, Jaianarayan 2 and guarded themselves against 
any idea that they expressed any opinion as to the validity of 
the contention either in law or in fact. ; 


Having regard to the provisions of the Civil Procedure 
Code which do not allow any wide rights of counter-claim it is 
difficult to see how a suit by the plaintiffs for possession and 
Mesne profits can be converted at the instance of the defend- 
ants into one fo? a general partition which would involve the 
presence of other parties and an enquiry into the debts and 
liabilities of the family. If the claim of the defendants is to 
be treated as a cross suit and if the written statement is to be 
stamped asa plaint in such cross suit claiming a general 
partition there is no reason why the defendants should not file 


‘their own suit for a general partition and work out any decree 


which they may obtain in the decree in the suit by the co-par- 
cener, There is no special advantage in the defendants’ doing 
in their written statement what they could easily do in a plaint 
filed by them, It is open to them as soon as a co- -parcener files 
a suit for possession to file a suit for partition and where proper 
grounds exist the Court would try the suits together so as to 
afford relief to all parties. On the point of view of hardship 
we think that the hardship would be greater if a simple suit 
for possession which the co-parcener is in law entitled to file 
in cases of invalid alienations is converted into an elaborate 
enquiry as to a general partition of the family. 


We are of opinion that the defendantse are not in this suit 
entitled to a partition either of the specific item conveyed ur of 
the joint family properties generally, 

As regards the claim for mesne profits we do not see any 
reason for mesne profits being allowed before the suit. The 
alienation by the father tothe extent of his share will be 
good. Inthe case of sales bya father or managing mem- 
ber of the joint family for alleged necessity, we think 
the sale will be good till avoided as it is open to the 
other co-pasceners to affirm the transaction. The position of 


1, (1913) I. L. W. 65 (at page 76.) 2. (1913) 1. L. R. 40 Cal, 96m < 
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such a purchaser ‘cannot be worse than that of a purchaser 
from a widow without legal necessity in whose case it has 
been held that the sale is good till repudiated by the rever- 


‘ gioners. We respectfully dissent from the view taken by 


Krishnaswami Ayyar, J. in Kandasami Asari v. Somaskanda Ela 
Nidhi 1 that a sale without necessity is incapable of ratification 
by the other co-parceners. Following the decision in Bhirgu 
Nath Chaube v. Narsing Tivari 2 we think the claim for mesne 
profits should be limited to the periord from the date of suit as 
there was no repudiation before the suit. There will bea 
declaration that the defendants are entitled to the half share 
of the vendor which they will be at liberty to work out by 
a suit for partition. The decree of the Subordinate Judge 
will be modified accordingly. Memorandum of Objection is 
dismissed with costs. 

As the appellants have substantially failed, we direct them 
to pay the respondent’s costs. 


A. S. V. 





— Decree modified, 
PRIVY COUNCIL. 


PRESENT :—LORD BUCKMASTER, LORD ATKINSON, LORD 
CARSON AND SIR JOHN EDGE. 


Bhaidas Shivdas Ss Appellant, * 
v. 
Bai Gulab and another ae Respondents, 


[On appeal from the Bombay High Court, ] 


Hindu Will-—Construction—Widow constituted owner—"Malik” — “What- 
ever property remains” to daughters—Tr ust Uncertainty of subject matter. 


A Hindu governed by Mayukha law, executed a will by which he constituted 
his wife as owner and directed that “ whatever property there may remain after 
her death, my wife shall leave the said property to my two daughters in such 
manner as she may like.” f 


Held, if words were used in a will conferring absolute ownership upon tbe 
wife, the wife enjoyed the rights of ownership without their being conferred by 
express and additional terms, unless the circumstances or the context were suffi- 
cient to show that such absolate ownership was not intended. 

Surajmani and others v. Rabiuath Ojlis and another (3) followed. 


Held, also that there wasno trust created in favour of the daughters as the 
subject matter on which the trust is to operate is too uncertain to enable Yie Court 
to give it administration. 

Harwood v. West Sim. and St. 387 referred to. 





* Privy Council Appeal No, 123 of 1919. 
1. (1910) I. L. R. 35 Mad. 177. 2. (1916) I. L. R. 39 All, 61, 
æ 3. (1907) L. R, 35, I. A. 17 : 18 M. L. J. 7 : 30 All, 84. 


Subbe 
Goundan 
nV, 
Krishnama- 
chari. 
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Appeal (No. 123 of 1919) from a Judgment and decree of 


, the High Court at Bombay, affirming a decree of the same 


Court in its original civil jurisdiction, 

Nathu Moolji, a Guzerati Hindu, who died on the 8th’ 
December 1894, left a will, the material terms of which appear 
from the Judgment of the Judicial Committee, 

The appeal relates to the construction of the terms of the 
said Will. j 


Nathu Moolji left a widow and two daughters Jamnabai 
and Diwali. Diwali died ia 1906 leaving the Appellant (her 
husband) as her heir. The widow died in 1911 and the other 
daughter Jamnabai died sometime afterwaräs. The Respon- 
dents claim the properties as heirs of Jamnabai. 

The suit was instituted by the Appellant as heir of Diwali 
who died ‘in 1906. l 

The trial Judge (Macleod, J.) dismissed the suit. On ap- 
peal, Scott, C, J. and Heaton, J disagreed upon the construc- 
tion of the Will. 

Scott, C. J, was of opinion that the widow took only a 
life estate and that there was a trust in remainder in favour of 
the daughters as tenants-in-common in equal shares, Heaton, 
J. held that no obligation was imposed on the widow to make 
any disposition in favour of the, daughters, 

Harwood v. West 1, 

The question upon which they disagreed was referred 
under S, 98 sub-sec, 2 of the Code of Civil Procedure, and was 
heard by Bachelor & Shah, JJ. who agreed with Heaton, J. 
and dismissed the Appeal. 

An appeal to the Judicial Committee was preferred but the 
only question argued before the Committee then was with 
regard to the irregularity in procedure. The Judicial Com- 
mittee allowed the appeal See Bhaidas Shivdas v. Bai Gulab 2 
holding that the procedure followed by the High Court was 


_ wrong and expressed their readiness to hear the appeal on its 


merits. The appeal was subsequent ly restored to the list by 
consert and was heard upon its merits. : 

1921. Oct. 24 & 25. De Gruyther K.C. and Parikh for 
the Appellant :—On a proper construction of the Will, the 





1, (1823) Sim. and St. (Ch.) 387. 2, 48 I. A.s181, = 
~ 
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widow took only a widow’s estate with a special obligation to P, C. 
appoint between the two daughters. The use of the word Bhaidas 
“Malik” is not conclusive as to the absolute estate taken by the Shivdas 
widow as the subsequent clauses 18 and 23 show a contrary Bai 


: . Gulab. 
intention, : 
Powers of appointment in Hindu Wills are valid. 


Motivahoo v, Mamoobai (1) 

Sec. 79 of the Indian Succession Act was not made appli- 
cable to Hindu Wills by Act XXI. of 1870 S. 2., because it was 
thought at the time that a power of appointment could not be 
given under a Hindu Will. But the rule embodied in S. 79 is 
however, a rule of construction and should receive effect as a 
rule of Justice, equity and good conscience, The Appellate 
Court relied upon a translation of the words used in the Will 
which is different from the official translation accepted by the 
parties. 1f two constructions are possible, effect should be given 
to the one which excludes an intestacy. 

Sec. 6 of the Indian Trusts Act-(II of 1882) was extended 
to the Bombay Presidency in 1891. 

Sir George. Lowndes K, C. and E. B. Raikes for respon- 
dents :—The word “Malik” imports full proprietary rights, 
unless there is something in the context to qualify it. Suraj- 
mani v. Rabi Nath Ojha (2). There is no trust created in 
favour of the daughters. The words relied upon are insufficient 
to create a trust. They are merely indicatory that the widow 
may transmit property to the daughters. 

The Appellate Court composed of Judges knowing the 
language in which the Will was written, was entitled to give 
effect to the true translation of the. words in the Will. 

Ramanadham Chettiar v. Vava Levvai Marakayyar (3), 

The subject matter of the alleged trust was too uncertain 
for a trust to arise. 

[Lord Buckmaster referred to Harwood v. West (4) and 
Parnall v. Parnall (5). | 

De Gruyther K. C.in reply referred to Le Marchant v, Le, 
Marchant (6). 

The Judgment of their Lordships was delivered (1921, 
October 25) by 

1. (1897) L. R. Z4 I. A, 93 : I. L. R. 21 B 709. 





| 2. (1907) L R.35 I. A.17: 25 All. 351. . 
e> (1918) L. R. 44. I. A. 21, 27. 4. (1823) 1 Sim and St, 337. 
e f 5 (1878) 9 Ch. D. 91. 6. (1874) L. R. 18 Eq, 415. 
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Lord Buckmaster, —This is an appeal against a decree dated 
the 23rd March, 1917 of the High Court of Judicature at 
Bombay (Appellate Civil Jurisdiction), affirming a decree, dated 
the 8th September 1916, of the High Court in its Ordinary 
Original Civil Jurisdiction, 

The question raised for determination arises on the con- 
struction of the Will dated the 6th August 1894, of one Nathoo 
Moolji who died on the 8th December, 1894, 

The appellant is the husband of one of the two daughters 
of the testator, who predeceased her mother, the testator’s 
widow, The respondents claim under the other dughter who 
survived her mother. 

At the date of the Will there were living the testator’s 
widow, his two daughters and the widow of a predeceased son. 
The two daughters were named Jamnabai and Diwali. Diwali 
died on the 13th May 1906, and the testator’s widow on the 
15th August, 1911. 

In these circumstances the appellant claims as the husband 
of Diwali that according to the true construction of the Will 
the two daughters took a vested interest in the testator’s 
residuary estate, which was not divested by reason of the death 
of one of the daughters before the death of the widow. The 
history of the suit has been fully dealt with by their Lordships 


‘when this appeal was formerly before them, and need not be 


repeated, 

The Will was made in the Gujarati language, and in the 
translation is divided into clauses, By clause 2 the testator 
appoints his wife as his sole executrix. In the next clause, 
after stating that as he has no son he appoints his wife to be 
his heir ; and the clause continues in these words :— 

“Andi constitute her the owner. And asto whatever property there may 
remain after her death my wife shall leave the said property to my two daughters 
in such manner as she may like (either) by making a’ will‘ or by making (some) 
other instrument. Of my two daughters one named Bai Jamnabii was married to 
Shah Haridas Hemchand, but as he subsequently d'ed she has now become a 
widow. To her and to(my) other daughter Bai Diwali who has been married to 
Shah Bhaidas Shivdas (i. e.) to both of them my wife shall give (my) property in 
such manner as (She) may like.” 

By later clauses of the Will the testator referred to powers 
that he desired his wife to enjoy ; for example, by clause 6 he 
expressly states that he gives his wife authority to do what she 
thinks righé with the profits and the ready moneys of ashop | 
where he carried on business, and further to continuegin 

~ 
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partnership with the partners if she so desired, By clause 
18 he provides that after there have been defrayed out of 
the rents of certain specified.immoveable property, the ex- 
penses in connection with a religious object, for which 
he had made provision, the wife should apply the surplus 
for her maintenance and use and for the maintenance 
and use of her daughters if they were living with ther, 
and if the surplus were insufficient she should deal with the 
moveable and immoveable properties in such manner as she 
thought fit. By clause 20, again, he gave express power to his 
wife to mortgage, lease, sell and use the properties. Finally by 
clause 23 he provided that after the death of his wife his 
daughters should be named executrixes, and he gave them 
authority to deal with or manage the whole of his property and 
effects. There is no dispute that the word that was used in 
clause 3 us the original word of gift was the word “malik” 
which could be appropriately used to constitute the wife 
absolute owner. It ‘is not that the word is a “term of art,” it 
does not necessarily define the quality of the estate taken but the 
ownership of whatever that estate may be ; and in the context 
of the present Will their Lordships think the estate was 
absolute. At the time when the Will ‘was executed it may 
well have been that whoever drew the will was aware that at 
the time words of absolute gift in favour of a Hindu widow 
might not be supposed capable of conferring upon her a power 
of alienation, for in the case of Mussammat Surajmani and 
others v. Rabi Nath Ojha and another 1 which ultimately came 
before this Board we find that the High Court had ruled :— 


“ that under the Hindu Jaw, as interpreted up tothe present in the case of 
immoveable property given or devised by a husband to his wife, the wife has no 
power to alienate, unless the power of alienation is conferred upon her in 
express terms, ’' 


The decision in 35 1. A. 17 showed that provision was no 
longer sound and that if words were used conferring absolute 
ownership upon the wife, the wife enjoyed the rights of owner- 
ship without their being conferred by express and additional 
terms, unless the circumstances or the contest were sufficient to 
show that such absolute ownership was not intended. If clause 

_3 stood by itself it would, their Lordships think, be difficult to 
dispute that whatever the testator desired with regard to the 





p 1. (1907) L. R. 35 I A 17. 
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disposition of his property after the death of his wife he had 
not expressed his wishes in such a manner that they bound the 
property. The words under which the appellant claims are 


. words which only attach to whatever property there may 


remain after the death of the wife. Without for the moment 
considering whether the desire expressed by the testatof is ex- 
pressed in a form that makes her disposition of it mandatory or 
no, it is sufficient to say that if that clause stood alone the 
principle stated in the ‘case of Horwood v. West! would be 
applicable to this Will as’ it would to a Will in England, 
The Vice-Chancellor says at page 389 :— ` ii 


/ 

“It is essential to the execution of a trust that the subject should be certain ; 
and if this testator intended that his wife should, at her pleasure, during her life, 
dispose of the property which he Jeft to her and that his recommendation should 
extend only ta what, if anything happened to remain of his property at her death 
undisposed of by her, then there is no trust to be administered by this court.” 

But the appellant points out with considerable force that 
clause 3 does not stand by itself ; but that clauses referred to, 
and most notably clauses 18 and 23, are in their terms inconsis- 
tent with the view that the provisions of clause 3 constituted 
the wife the absolute owner, Their Lordships are very far 
from saying that there is not force in this argument ; but so far 
as clause 18 is concerned it should be remembered that even 
there there is a provision that the surplus, after the property 
has been used for maintenance in the manner suggested, is to 


‘remain with the wife for her maintenance and use, and power is 


given to her to deal with the immoveable or moveable property 
as she may thinks fit. Again with regard to clause 23, the 
appointment of the daughters as executrixes of the property, if 
in fact there had been a gift to them after the widow’s death 
would be quite unnecessary, The only purpose for creating 
them executrixes would on either hypothesis be to see that the 
religious purpose to which part of the property had been 
devoted and a certain beneficial trust given to the widow of 


.the son should be carried out. If and so far as they were 


absolute owners it had little value, A 


Thew Lordships therefore think that these subsequent 
clauses in the Will are not sufficient to displace the language of 
clause 3, fortified by the powers given in clause 20, and by that 


A, 








e (1) (1823) 1 Si. and Stu. 387, 
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language there is no trust created in favour of the two daugh- 
ters of the testator. In forming this conclusion their Lordships 
have not considered the serious difficulty that is placed in the 
way of the appellant by the judgments of the court from which 
this appeal has proceeded. In the Court, of Appeal one at least 
of the judges was thoroughly acquainted with the language in 
which this will is drawn, and he took the view that the actual 
words used in clause 3 suggesting how the property should be 
left after the death of the testator’s widow were in themselves 
inadequate to do anything more than to express a wish and did 
not create an obligation, Their Lordships have not dealt with 
that part of the case, because in their opinion the matter is 
better decided upon the principle to which reference has already 
been made, viz, even assuming it was intended to create a 
trust and the words were sufficient for that purpose the subject 
matter on which the trust is to operate is by the terms of this 
Will too uncertain to enable the court to give it administration, 

For these reasons their Lordships are of opinion that this 
appeal must fail and ought to be dismissed with costs ; the 
costs incurred in the Court below from the 13th March, 1917, 
and of the appeal on the preliminary point that was argued 
before this bearing on the merits, was reached, which were 
reserved, in . their Lordships’ opinion, should be costs in the 
appeal ; and they will Bani advise His Majesty accordingly. 

Appeal dismissed, 

Solicitor for appellant : E, Dalgado, 

Solicitors for respondents : Hughes and Sous. 

K. V. E.N. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
o [FULL BENCH.] 

PRESENT :—Mr. WALTER SALIS SCHWABE, K. C., CHIEF 
JUSTICE, MR. JUSTICE COUTTS TROTTER AND MR. JUSTICE 
KUMARASWAMI SASTRI. 

Nalla Tirupatiraju and 


others. ... Appellants* (Defendants 2 to 4). 
v. 
Nandikolla Venkayya alias 
Venkamma and another. ... Respondents (Plaintiffs). 


Hindu Law—Widow—Mortgage of her husband's propeity—Suit by mort- 
gugec against her to enforce the mortgage—Compromise of suit by conveying the 
property tothe mortgagee—Suit by reversioner to recover the propcity—Burden 
of prcof of Binding nature of the mortgage and compiomise decree. 

Where a Hindu widow who inheziled her husband’s properties execuleda - 
mortgage of some of them and when the mortgagee sued to enforce (he mortgage 
entered into a compromise by which she conveyed the properties to the mortgagee, 
in a subsequequent suit by the reversioner to recover the properties, tbe burden of 
proving that the mortgage deed and the compromise are binding on the rever- 
sioner lies in the alienees, 


In an action aga‘nst the widow on acontract made by hera compromise by 
which she makes over the estate stauds ou no differen t footing from a conveyance 
by her of the property.” 


Bhogaraju Venkalarama Jogiraju v. Addepalli Seshayya, (1) Srinivasa Aiyar 
v, Thiruvengada Maistry (2) Rajlakshmi Dassce v, Katyayani Dassee, (3) Sant 
Kumar v, Deo Saran, (4) Per Mahomed J followed Kumarasami Udayar v. Subra- 
mania Asyar, (5) Kadakkarai Nadan v. Nadakkannu Nadar (6). Distinguished. 

Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Cocanada in Appeal Suit No. 26 of 1920, 
presented against the decree of the Court of the Additional 
District Munsif of Cocanada in O. S. No. 102 of 1919, 

The Second Appeal coming on for hearing on Friday and 
Tuesday, the 12th and 16th days August 1921, upon perusing 
the grounds of Appeal, the judgments and decrees of the lower 
Appellate Court and the Court of First Instance and the mate- 
rial papers in the suit, and upon hearing the arguments of, 


A. Krishnaswami Aiyar for the appellants. 
P, Somasundaram for the respondents. 
The Court (Krishnan and Odgers, JJ.) made the following. 


* S. A. No, 115 of 1921. 
1. (1911) I. L. R. 35 M. 569. (1919) 10 L, W. 594. 
3. (1910f I. L. R. 38 Cal. 639, L L. R. 8 All 367. 
5. (1916) 31M. L. J. 87. (1921) M. W, N. 312, 
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ORDER OF REFERENCE TO A FULL BENCH. 

The facts necessary for this reference are 
briefly these. One Davuluri Swami who was the original 
owner of the plaint properties mortgaged them usufructuarily 
to the 1st defendant in 1887 for Rs. 171-8-0 and died soon 
after. On his death his estate passed into the hands 
of his widow Sathemma. In 1891 she executed a deed of 
simple mortgage for Rs. 200 in favour of the same person, the 
1st defendant, as a 2nd mortgage on the same properties with 
some addition. In 1901 she was sued by the Ist defendant for 
recovery of the money due on the 2nd mortgage by sale of the 
mortgaged properties presumably subject to the Ist mortgage. 
This suit O. S. No, 564 of 1901 was compromised by the 
widow with the Ist defendant and it was arranged thereby that 
the ist defendant was to take the properties as sold to him out- 
right in settlement of his claim. The widow thereafter went 
away to Rangoon and has not been heard of since for many 
years. The present suit is by the Swami’s daughter, the ist 
plaintiff, and an assignee of a half share of her properties, the 
2nd plaintiff, and they sue on the footing that the widow is 
dead and the reversion has fallen into the Ist plaintiff, to 
redeem the usufructuary mortgage granted by the Swami, ig- 
noring the compromise decree and the 2nd mortgage executed 
by the widow. The defendants set up the compromise in 
answer to the suit and an issue was framed whether it was 
binding on the Ist plaintiff. 


On that issue the Subordinate Judge held that the burden 
of proof was on the defendant, the alienees, to prove that the 
mortgage debt and the compromise were binding on the rever- 
sioner, and finding that they had not established it on the evi- 
dence he set aside the compromise and the sale under it and 
allowed redemption to the plaintiffs, The learned vakil for the 
appellants contends that this view of the burden of proof is 
opposed to the rulings reported in Kumarasami Odayar v. 
Subramania’ Iyer 1, and Kadakkarai Nadan v. Nadakkannu 
Nadan ?. But on the other side the ruling in Srinivasa Aiyar v. 
Thiruvengada Maistry 3, is cited in support of it. The two sets 
of rulings seem to be directly contradictory on this point, the 
one expressly dissenting from the view taken in the other, In 


3. (1916) 31 M. L. J. 87. 2. (1921) M. W, N. 342. 
A . 3, (1919) 10 L. W. 594. 
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F. B. these circumstances we think it right that the question should 
Nalla be authoritatively settled by a Full Bench. As all the authorities 
Tirupatiraju bearing on the question are cited and -discussed in the 
Nandikolla : above rulings it is not necessary to refer to them in detail again, 
' Venkayya We therefore refer to the Full Bench the following gues- 
tions :— 
(1) Which of the two views taken in the above rulings as 
to the burden of proof is the correct one? and 
(2) Onwhom was the burden of proof in the present 
case ? ; 
A, Krishnaswami Aiyar for the appellants. 
P, Somasundaram for the respondents. 
The Court expressed the following . 
Sir Walter» Opinion —T he Chief Justice —By the Hindu Law, a widow 
Schwabe, . : pi . : 
C. J. In possession of property inherited from her husband has a life 
interest with power to alienate for necessaries. The rever- 
sioners are protected by the rule that if she does alienate, the 
onus is On the alienee to show that the alienation was, in fact, 
for necessaries, In this case, the widow Sathemma inherited 
from her husband Davaluri Swami certain properties, then t he 
subject of a mortgage to the ist defendant by the husband. 
She executed a second mortgage for Rs. 200, which, it is recit- 
ed in the deed, was advanced for payment of the debts of the 
husband to the 1st defendant and for maintenance of the 
widow, The widow having died, the plaintiffs, the rever- 
sioners, wish to redeem the first mortgage. The Ist defen-! 
dants- answer to this claim is that a suit was brought in 1901 
by the 1st defendant against the widow to recover the money 
due on the second mortgage and that the suit was compro- 
mised by the widow agreeing that the ist defendant should 
take the property absolutely, as if sold to him, in settlement of 
his claim. l 


It is admitted that apart from the compromise decree, the 
onus would be on the defendant to show that the 2nd mort- 
gage was, in fact, for'necessaries. It is also admitted that, if 
the widow had sold the property to the ist defendan. at the 
date of the compromise, the onus would have been on him to 
show that the sale was for necessary purposes. But it is con- 
tended tha} the widow, in her represantative capacity as 
manager of the property, had power to compromise the suit, 
and that it must be taken that she compromised the suit in ths, 
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capacity, and that, in the absence of evidence adduced by the 
reversioners to the contrary, she must be taken to have acted 
properly in so doing, 


The result would be somewhat startling for it follows that 
the whole protection, which the law gives to reversioners in 
respect of dealings by the widow and which the reversioners 

“had before the compromise, can be taken away by a further act 
of the very person against whom it is the policy of the Hindu 
Law to protect, which act in itself amounts to a further 
alienation, 


_It is said that there are authorities on this point and it is 
by reason of their supposed conflict that this case is 
referred to the Full Bench. I can myself find no such conflict 
in the cases which are quoted in‘the order of reference. There 
are two cases, Kumaraswamy Udayar’s case 1 and Kadak- 
karai Nadan’s case? which decided that a compromise 
by a widow of a suit relating to the property inherited from her 
husband is binding on the reversioners. In both these cases 
she was sued in her representative capacity as representing the 
estate and it may well be that she in that representative capacity 
can bind the estate by a compromise. I am not giving any 
decision upon that point, which we can deal with when it 
arises, At present I see no reason to dissent from the view 
expressed iu either of those two cases. Butin this case she 
was not, in fact, sued in her representative capacity. She was 
sued as a mortgagor on the second mortgage, that is, to enforce 
a contract made by her, and she compromised ‘that suit by 
purporting to make over the property to the mortgagee abso- 
lutely. This, in my judgment, she cannot do except subject to 
the rule stated above for the protection of the reversioners. If 
she could, it would be open to her to adopt simple means for 

‘avoiding the rule which is made for the protection of the 
reversioners, All that she would have to do would be first to 
mortgage and then, if the plaintiff sued on the mortgage, to 
compromise by alienation. Thus the whole protection which 
the Hindu Law has given to reversioners under similar circum- 
stances would be taken away because she went through the 
formality of compromising an action instead of taking the more 


1. (1916) 31 M. L. J. 87. 2, 11921) M. W. N. 342, 
R— 51 , 





F. B. 


Nalla 
Tirupatiraju 


Y, 
Nandikolla 
Venkayya. 


Sir Walter 
Schwabe, 
C.J. 


F. B. 


Nalla 
Tirupatiraju 
T. 
Nandikolla 
Venkayya. 


Sir Walter 
Schwabe, 


396 THE MADRAS LAW JOURNAL REPORTS, [VOL. XLII. 


simple course of selling the property in her capacity as widow. 
That this is not permitted is clear from Srinivasa Aiyar v. 
Thiruvengada Maistry,\ and, if that case is rightly decided, the 
question in this case must be answered by saying that the onus 
ison the mortgagee. I confess that, for my part, after listening 
with care to the arguments which have been addressed to us on 
either side, I entirely agree with what is said in that judgment. 
I also entirely agree with the remarks of Mookerjee, J. in 
Rajlakshmi Dasee v, Katyayani Dasee 2 and those of Mahmood, 
J. in Santkumar v. Deo Saran.3 They seem to me entirely 
right in principle. It may be that some of the remarks made, 
in these judgments go a little further than was necessary for 
the decision of those cases. I want to guard myself from 
being taken to express the view that in no case cana widow 
compromise a suit and thereby bind the reversioners. I am 
quite clear that there are cases in which she can do so. But 
what I do hold is that in an action against the widow on a 
contract made by the widow, 4 compromise by which she 
makes over the estate stands on no different footing from a 
conveyance by her of the property, -In the two cases quoted 
‘in the order of reference I find that at any rate the original 
contract was not made by the widow and 1 find that it is quite 
clear that the widow had been sued in her representative 
capacity and, therefore, I think that those cases should not be 
regarded as conflicting with Srinivasa Aiyar v. Thiruvengada 
Maistry 1, and the cases there quoted. If they do conflict, I 
prefer the decision in the latter case, It follows from what I 
have ‘said that the answer to: question No, 2 is that, in the 
present case, the burden of proof is upon the defendant. 


“The other question “ which of the two views taken in the 
above rulings as to the burden of proof is the correct one” is a 
question which, speaking for myself, I decline to answer. The, 
use of the words “two views’ taken in the above rulings” is 
ceriainly open to comment. The ruling in the cases referred 
to so far from taking two views are, I think, consistent with 
each other, and, for that reason, it seems to me to bea ques- 
tion to which no answer is required, 1 shoald like to take this 


+ 





1. (1919 10 L, W. 594. - 2, (1910)*I. L, R. 38 Cal. p. 639. 
3. (1886) I, L. R. 8 All. 365, 367. N 
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opportunity of pointing out that, in my judgment, the order of F. B, 
reference to a Full Bench should not ask hypothetical ques- Nalla 
tions or ask the Full Bench, so to speak, to give a dissertation Tirupatiraju 
on general principles of law but to do what is quite enough Nandikolla 
for any Judge to do, to answer the question which directly Venkayya, 


arises in the case before the Court. 


Coutts Trotter, ]:—I am of the same opinion, and have eee 
little to add. With great respect tothe learned Judges who 
referred the case, I do not think there is any necessary conflict 
between the decided cases. I quite assent to the principle that 
where a widow represents the estate it would be unreasonable 
to deny her the same discretion to avoid useless litigation as 
would be vested undeniably ina male manager. But I think 
that that must be subject to this qualification—which exists in 
the present case: that where the obligation sought to be 
enforced against the estate is one of her own creation, she 
stands in exactly the same position with regard to the justifica- 
tion of the compromise as she does with regard to that of her 
original contract, and is clothed with no higher authority and 
no less ‘degree of responsibility by the accident that she has 
superadded to her character of a widow in possession that of a 
litigant. To hold otherwise, it seems to me, would be nothing 
less than an-abrogation of common sense. I think that the rule 
that a widow, as representing the estate, can effectually settle 
claims arising out of the acts of others, isa salutary one—ut 
sit finis litium. But to give' her the same power in relation to 
her own acts, would be to make her, as it were, a iudge in her 
own cause: she is not solely concerned with her duty to the 
estate, as may be supposed in the former case, but is obviously 
liable to a bias in favour of attempting to validate her own act. 
Such a conclusion would obviously deprive the reversioners of 
the very protection which the Hindu Law endeavours to give 
them; and would unquestionably lead to endless collusive 
compromises, as the present one may well have been, I do not 
think that such a conclusion has even the superficial merit 
claimed for it that on its face it is a logical deduction from the 
fact that she has a discretion as to settling claims which do not 
arise out of her own acts. 


. 
In the view I have taken of this case, I agree with my 
Mord that it is not necessary for us to answer the second 
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question propounded, as I think the answer to the first resolves 
the supposed conflict between the authorities, 

Kumaraswami Sastri, J—On the facts of this case I am 
of opinion that the onus lies on the alienees to prove that the 
compromise decree ıs binding on the reversioners. In con- 
sidering the question as to whether a compromise arrived at 
by the widow is binding on the reversioners, the main con- 
sideration is whether the suit or claim against the widow is a 
suit or claim arising out of a contract or transaction entered 
into by her husband with strangers who claim against the estate 
or whether the suit is upon a contract or transaction which is 
entered into by the widow herself. In the former case there 
can be little doubt that she represents the estate and a bona 
fide compromise by her would bind the reversioners, In the 
latter case there is always the question as to whether she acted 
in her individual capacity or whether she acted as representing 
the estate. This question has to be solved in cases where the 
suit proceeds to trial by the evidence adduced in the case and 
the findings on the issues, ` A mere allegation by the plaintiff 
that the widow acted for the estate or a mere assertion by her 
that she so acted would not by itself show that she acted in 
her representative capacity or that the decree is binding on the 
reversioners. It has been held in numerous cases that where 
her husband’s property is sold in execution of a decree against 
her and the question as to the quantum of interest conveyed 
under the decree passed against her is raised, it has to be 
determined by the nature of the claim, the evidence adduced 
and the findings in the case. As pointed out by Their Lord- 
ships of the Privy Council in Jugal Kishore v. Jotendro Mohun 
Tagore, 1 if the suit is simply on a personal claim against the 
widow, then a sale in execution will merely pass the widow’s 
qualified interest and the reversionary interest will not be 
bound by it. If,on the other hand, the suit is against the 
widow in respect of the estate, or on a cause of action which 
is not a mere personal cause of action against the widow, the 
whole estate will pass. I may alsorefer to Kamabala Devi v. 
Kalicharan Singha 2, Trilochan Hazra v, Bakkeswar Ta 3 and 
Veerabadra Aiyar v. Marudaya Nachiar.4 Where there are 

@ 1, (1884) 1. L.R. 10 Cal 985: 117. A. 66. (P. C.) 


2. (1915) 321 C. 587. 3. (1910) 15 C. L, J. 423, 
4. (1910) L L, R. 34 M. 188. NS 
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& 


findings of fact as to the claim, it is easy to determine l 


with reference to the proceedings how she acted and 
how far the decree will bind the reversioners; but 
in cases where there are no findings and where we 
have to rest merely on the allegation of the plaintiff or of the 
widow, it seems to me difficult to hold that because an allega- 
tion is made by one side or the other, the reversioners ought 
to be bound by the consent decree passed in the suit by the 
alienee against the widow. In cases where a person wants to 
bind the estate on a personal contract or transaction by the 
widow, he invariably alleges that what she did was for the 
benefit of the estate and is binding on the reversioners and in 
‘cases where the widow deals with the estate and borrows 
monies for her personal use, allegations are made of necessity 
to show the binding nature of the debt on the reversioners. It 
seems to me that in cases of compromise where the suit is on a 
contract by the widow'or in cases where the cause òf action is 
personal to her, she cannot, by simply consenting to a decree, 
‘make that which can only bind her life interest if the matter 
rested merely on a contract or conveyance bar the reversioners: 
If there was no decree, the onus would clearly be on the alienee 
to show necessity and the recitals in the document would not by 
themselves prove necessity. In Brij Lal v. Indu-Kunwar, | their 
Lordships of the Privy Council observed at page 193: “ The 
onus of supporting a sale from a Hindu widow is undoubtedly 
on the purchaser. In the present case the appellant has adduced 
no evidence to prove such legal necessity as would bind the 
husband’s estate. He has relied simply on the recitals in 
the schedule attached to the sale deed. Recitals in mortgages 
or deeds of sale with regard to the existence of necessity 
for the alienation have never been treated as evidence by 
themselves of the fact. And it has been repeatedly pointed dut 
by this Board that to substantiate the allegation there must be 
some evidence aliunde. ” It is clear that a widow cannot do 
what is beyond her legal powers by simply going to Court and 


filing a compromise petition or consenting to a decree, I need 
only refer to The Great North West Central Railway v. Char- 


bois 2, It is also clear that the widow’s action in alienating her 
husband’s estate for her private debt or for a pugpose which 
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under Hindu Law would not amount to necessity is beyond 
her powers, and she cannot take advantage of. her representa- 
tive capacity to validate a purely personal transaction, The in- 
terposition of a decree by consent would not, in my opinion, 
make any difference as to the onus of proof in such cases. 


Where the pleadings show that both the plaintiff and the widow . 


asserted that fhe alienation was for purposes binding on the re- 


` versioners, there can be no substantial dispute as to the legality 


of the act of the widow as binding on the reversioners so as to 
make the legality of her act a point substantially in issue and a 
fair subject of compromise. As pointed out by Their Lordships 
of the Privy Council in Khuni Lal v. Gobind Krishna Narain ! 
the true test to apply to a transaction which is challenged by 
reversioners as an alienation not binding on them is whether the 
alienee derives title from the holder of the limited interest or 
life tenant. Ifthe claim is based on an alienation by the widow 
or on a contract by her, the onus must be on the alienee to 
show that circumstances existed which entitled her to transfer 


-her limited estate. I agree with the view taken in Bhogaraju 


Venkatarama Jogiraju v. Addepalli Seshayya? and Srinivasa 
Alyar v. Thiruvengada Maistry 3 that a decree passed against 
the holder of a woman’s estate on compromise between her and 
her creditor would be binding on the reversioners only in cases 
where the contract of compromise itself entered into by her 
would bind them, Kumarasami Udayar v. Suibraminia Iyer 4. 
and Kadakkarai Nadan v, Nadakkannu Nadan 5 referred to by 
the learned Referring Judges, were not cases of a contract en- 
tered into by a widow alienating property and a compromise by 
her. Kumarasami Uddyar v. Subramania Iyer* was a case 
where the last male holder purchased two items of property 
in a court sale. They were claimed by the 4th defendant by 


virtue of a private sale to him. A svit filed by the 4th defen- 


dant was dismissed in the first court and in the District Court. 


-A compromise was entered into by the widow when the case 


was in the High Court. Kadakkari Nadan v. Nadakkannu 
Nadan, © was a suit by a daughter to question an alienation 
made by her mother and the suit was compromised. There 


1. (1911) I. L. R. 33 All 356. (P.C) 2. (1911) I. L. R. 35 Mad. 560. 
3. (1919)*10 L. W. 594. 4. (1916) 31 M. L. J, 87. 
5. (1921) M. W. N. 342, 6. (1921) M. W.N.3 O NS 
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are no doubt observations in these cases which suggest that the 
compromise would be binding irrespective of whether the suit 


` was simply on a personal claim against the widow in respect 


of the estate or on a cause of action which is not a mere 
personal cause of action against the widow; and if the learned 
Judges intended to decide that the compromise was binding in 
all cases, I would respectfully dissent from them. 

My answer to the reference is that the burden of proof lies 
on the alienees in the present case. - 


C. A. S.. 
IN THE HIGH COURT OF JUDiCATURE AT MADRAS, 





PRESENT :—MR, JUSTICE AYLING AND MR. JUSTICE 


RAMESAM, ; i 
Jogi Venkiah and others .... Petitioners * (P. Ws. 6, 3 
and 8). 
v, 
Station House Officer of Narasapur Respondents (Complainant 
and another. ' and P, W. 4). 


Cr. P. C—Ss. 517, 520—Stationary Sub Magistrate—Order under S.517— 
Appeal therefrom--Forum—District Magistrate or Sub Divisional Magistrate— 
S. 520 " any Court of appeal, etc.” Meaning. 

A Stationary Sub- Magistrate, in acquitting @ person charged with an offence 
under S. 406, made an order under S. 517 Cr, P. C., that certain jewels which were 


the subject matter of the charge should be returned to the complainant. Held, that ` 


the court wh.ch had power to modify the order was the district Magistrate and 
not the Sub- Divisional Magistrate and that the order of the latter dismissing an 
appeal to him was right. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the Order of 
the Court of the Sub-Divisional Magistrate of Bhimavaram in 
Criminal Appeal No. 116 of 1920 dated the 8th January 1921 
against the Order of the Court of Stationary Sub-Magistrate, 
Narasapur, in Calendar Case No. 239 of 1920, 


P. Somasundaram for petitioners. 

The Public Prosecutor for the Government. 

P. Narvayanamurthi for complainants. 

The Court delivered the following 

Judgment :—In this case the Stationary Sub Magistrate of 
Narasapur, in acquitting a person charged with an offence under 
SS _ T 


* Cr. R. C. No. 432 of 1921. 5th January 1922. 





wv’ (Cr. R. P. No. 344 of 1921), 
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`S. 406, made an order under S, 517, Criminal Procedure Code, 


that certain jewels which were the subject-matter of the charge . 
‘ should be returned to the complainant. An appeal against this 


order was prefeired to the Sub-Divisional Magistrate of Bhim- 
avaram. He dismissed it on the ground that he had no 'juris- 
diction to hear the appeal because the case ended in acquittal. 
The jurisdiction of the court to vary an order under S, 517 
is conferred by S. 520 which speaks of ‘ any court of Appeal, 
confirmation, reference or revision’. The meaning” of these 
words has. been difterently interpreted by this court and by 
the Bombay. High Court. The latter has held in In re 
Khema Rukhad ! that the words “ Court ‘of “Appeal” mean 
the Court to which -an appeal lies in the particular case, 
This court has held in Queen Empress v. Ahmed 2 that they 
mean the court to which appeals ordinarily lie from the court 
‘which passed the order under S. 517. It is on this latter ruling 
that petitioner depends in arguing his.case before us, but, un- 
fortunately it is of no.use to him because, in two subsequent 
cases, different Benches of this Court have held that the words 
” cannot cover the case 


depends on a delegation by the District Magistrate under 


. S. 407 clause (2). Whatever view we might be inclined to take 


on this latter point, we do not feel justified in refusing to follow 


the two cases quotted to us, which are Criminal Revision Cases . 


525 of 1905 and 84 of 1908. 
We must therefore hold that the court which had power 
to modify the Stationary Sub-Magistrate’s Order in this case 


- was the District Magistrate and not the Sub-Divisional Magis- 


trate, and that the Sub-Divisional Magistrate’s order dismissing 
the appeal was right. The Criminal Revision Petition is 
dismissed. f ` 

A. S. V. ; Petition dismissed, 


1. (1918) I. L. R. 42 Bom. 664. 2, (1886) I. La R. 9 Mad. 448, NA, 
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PRIVY COUNCIL. 


PRESENT :—LORD BUCKMASTER, LORD CARSON, SIR JOHN 
EDGE AND SIR LAWRENCE JENKINS. 
Bonnerji .... Appellant * 
ya 
Sitanathdas and another ... Respondents, 
[On appeal from the High Court at Calcutta. | 


Trustees and persons ina representative Capacity—Delegation of powers— P.C 
General or special power of Attorncy—Permanent lease by donee of power—In- bs 
validity—Non production of power—Admissibilily of secondary evidence. Bonnert 


‘ Trustees or persons holding property in a representative capacity cannot Sitanathdas. 
delegate their powers by a general or special power of attorney. _ 

A permanent lease granted by such donee of power is not valid, 

. Ha proper case has not:been established for the admission of secondary evi- , 
dence of the contents of a written document, and objection has teen taken to the 
fact that the document has not been produced, itis not permissible to go to other 

` evidence for the purpose of indicating what the contents of the written document 
may prove to be if once it were examined. 
Decree of both the Indian Courts reversed. 
Appeal (No, 99 of 1920) from a Judgment and decree of 
the Calqutta High Court (Chitty and Panton, JJ.) affirming a 
decree of the Subordinate Judge of the 24 Parghanas at Alipur, 
The facts appear from the Judgment of the Judicial 
\ $ 5 
Committee. ; / 
The suit was brought by the Appellant, as Official Receiver 
to recover certain property. The Respondents resisted the * 
action on the ground that the property was granted to them on 
a mukrari lease dated the 14th March 1910, by Bhupendra Sri”. 


Ghosha as-attorney of Protab Chandra Ghosha. 
The Subordinate Judge held that Bhupendra had authortty 
to grant the lease and dismissed the suit. 
On appeal, the High Court affirmed the decree of the 
Subordinate Judge holding that Bhupendra had authority to 
grant the lease and that Protab, not being a trustee of the pro- 
perty but in the position of a Karta or manager of secular 
property, could empower Bhupendra to deal with the property 
and grant the lease. Such a lease is valid and binding on the 


othe 


Appellant. 
1921, Oct. 31. Nov. 1 Dunne K,C.and F. B. Raikes for 
the appellant. 
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Protab was only a trustee. The lease was not granted by 
Protab but by Bhupendra under an alleged power of attorney, 
The power was not produced and there was no evidence that 
Bhupendra was the attorney, Protab could not delegate his 
powers to deal with the property. Being a trustee, Protab 
himself could not grant a permanent lease. Secondary evidence 
to prove the contents of the power is not admissible. 

De Gruyther, K.C. and Kenworthy Brown for the respondents. 

The lease was beneficial to the estate as both the Indian 
Courts had found. The respondents took the lease in good 
faith and the consideration paid was found adequate. The lease 
was granted by Bhupendra as the attorney of Protap who was 
che managing member of the family, There is evidence that 
Bhupendra had a general power of Attorney from Protab, 


The Judgment of their Lordships was delivered by. 


Lord Buckmaster.—On the 14th March, 1910, a document 
was executed by Bhupendra Sri Ghosha, purporting to act on 
behalf and as attorney of his father, Protab Chandra Ghosha, 
by which a garden at Tallah wgs granted to the respondents 
under a mokurari lease, at the annual rent of Rs. 125, anda 
premium of Rs, 3,000, The respondents on the execution of 
the lease entered into and have since remained in possession 
of the property. l 

The question raised in this case is whether the lease 
conveyed to them any title at all. Itis challenged in the 
following circumstances. The property in question originally 
belonged to Hara Chandra Ghose, who died in 1858. He was 
survived by his widow, four sons and two daughters. On the 
7th May, 1880, a trust deed was executed by all the interested 
persons, by which the property was placed in the hands of 
trustees for certain religious and charitable purposes, The two 
first trustees under the deed were the widow, Srimati Padma- 
bati Dasi, and her eldest son, Sri Protap Chandra Ghosha. 
The deed contained the statement that upon the death of the 
widow the eldest son, Protap, should be the sole trustee, and 
on his death the second son, Sri Sarat Chandra Ghosha, should 
be the sole trustee, and so on. It also provided that during 
the absence of any trustee for over one year during his 
life, the person entitled to be the trustee immediately 
in succession to him should be appointed to the office 
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of trustee for the time being. It is unnecessary” to cons 
sider the exact terms of the deed or the nature of the trust for 
which the property was conveyed. For the present purpose it is 
sufficient to say that until the deed was challenged by a family 
suit that was instituted in 1910, it was accepted as creating 
a good trust, and the persons named were assumed to be exerci- 
sing the duties of trustees, On the 16th April, 1900 the widow 


died, and from that time Protab became by the terms of the: 


deed, the sole trustee. On the 31st December, 1900, he left 


Calcutta, and he only returned twice afterwards, the first of the . 


two visits being after the execution of the lease. The lease 
was, as has been stated, executed.by Bhupendra Ghosha, and 
all the preliminary negotiations and transactions must have 
been carried out by him, or someone on his behalf, because the 
evidence of Protab, which has been taken at some considerable 
length, makes plain that he had no knowledge of the matter 
until after it had taken place. He was asked when he was toid 
that the land had been sold or perpetually leased to somebody, 
and his answer was he did not know. Then he was asked, “When 
did you come to know ?” and his reply was, “About the time 
when the High Court suit was commenced.” That suit was 
instituted on the 31st May, 1910, after the date of the execution. 
Later on he is asked this “ Do you know who gave the lease ?” 
and his answer is, “I did not know then. I came to know 
afterwards that it was done in my name under some power 
of attorney.” Finally in re-examination he repeats this 
statement, and says, “I found my actual knowledge since I 
‘perused typewritten copy supplied to me by an outsider, which 
suggested many things, and made me curious,” There is no 
evidence to which their Lordships’ attention has been directed 
in the Jong and tedious deposition which Protab was called 
upon to make which contradicts these statements,' and conse- 
quently it must be accepted that when this documet was 
executed he had neither negotiated its contents, nor was he 
aware of them. The whole of the authority for the execution 
of that lease must be found in the power of attorney under 
which Bhupendra Ghosha purported to act, and the existence 
and extent of that authority is the chief question on this 
appeal. 

{n order, however, to see how this suit has arisen, it is 
ngcessary to go back a little in the family history. About the 
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P. C. time of the execution of the lease, and possibly because of its 


Bonnerji execulion, anxiety arose among the members of the family as to 


ar the way in which the affairs of the trust were being conducted, 
and in consequence a suit, to which reference has already been 
0 


. Buckmaster, Made, was instituted on the 31st May, 1910, by Sarat against 
‘Protab, as trustee, claiming to have the deed of trust declared 
void, charging Protab with misconduct as trustee, and asking 
‘for accounts against him. In the plaint this lease was 
challenged, though not on the ground now under corsideration, 
The beneficiaries were made parties to the suit, and a settle- 
ment of the disputes was ultimately effected; but ore 
of the parties being an infant, it was necessary to obtain 
the consent of the Court to the proposed terms. 
This was secured by a decree on the 2nd August, 1912, 
which declared that the general trusts of the deed were bad 
because. the objects of the charity were far too indefinite, but 
the settlement of the litigation being approved by the learned 
Judge, his declaration was confined to the failure of the trusts, 
and to declaring that the properties that were the subject of 
the deed were merely charged with such necessary expenses as 
were incurred in the lifetime of the lady for the maintenance 
and ownership of the sradh mentioned in the third clause, and 
the annual ‘service mentioned in the fourth clause, The settle- 
ment released Protab from liability to account for moneys 
received from the lease, but it appointed .the second trustee in 
the order Sarat Chandra Ghosha, receiver of the estate, and 
express directions were reserved in these terms of settlement 
that he should beat liberty to take steps to recover and set 
aside the perpetual lease or leases granted by Protab., 

The proceedings out of which this appeal has arisen were 
accordingly instituted by Sarat. It is unfortunately true that the 
plaint is not expressed in plain terms, but it does most clearly 
set out allegations in paragraphs 5 and 6, putting forward this 
lease, under which the defendants claim as a suggested or alle- 
ged lease, and there is nothing in the plaint to show that the 
lease was accepted as having in fact been properly executed. 
Again, the particular matter in controversy was not exactly 
defined in the issues that were settled, but it is certainly cover- 
ed by the third issue, which was in these terms: “Was the 
trustee or kis am-moktar competent to grant the permanent 
lease in question, and is it binding on the. plaintiff?” The 

~a 


` 
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case came on for trial before the Subordinate Judge on the 


P. C. 


14th July, 1916, when he dismissed the suit, In the course Of . Bonnerji 


taking the depositions, attefnpts were made to give in evidence 
the contents of the power of attorney under which the deed 
had been executed, and objection was promptly taken that no 
such evidence was admissible because thé document must be 
in writing, and verbal evidence as to its contents could not be 
given until some proper and sufficient explanation was offered 
as to the reason why the document itself was not before the 
Court, On more than one occasion, in the course of the evi- 
dence, similar attempts were made, and similar objections were 
taken, and in the end there was no evidence on which reliance 
could be placed as to what the actual terms of that document 
were, or whether in factany such document was in existence 
or operative at the time when the lease was executed. The 
best evidence upon the point was that of Zatindra Muthik who 
was managing clerk to Bhupendra in his profession of solicitor. 
He is not himself a solicitor, and is now a trader in fish, He 
_ says that he read the power of attorney, and that it granted 
full power to execute lease, mortgage, etc., but he did not re- 
collect the exact expressions. ` The power was a general power 
to sell, mortgage, or lease. 

This evidence was objected to,, and is useless for the 
purpose of proving the contents ‘of a written document. Their 
Lordships only refer.to it for the purpose of saying that had 

they accepted the evidence, it would not be sufficient. ` If any 
power existed in Protab to delegate authority under the trust 
deed it would be quite clear that the power of attorney to be 
granted would have to bea special power of attorney, specially 
referable to dealing with the estate which was- subject to the 
trust, and not a general power of attorney, which may have 
been executed by Protab in favour of his son, entilling him to 
deal with the whole of his private property. No evidence 
whatever that it is properly admissible having been given of 
the power of attorney, it necessarily follows that there was no 
proof that the lease under which the defendants claim had 
ever been properly executed at all, and the defence failed. 

The learned Subordinate Judge, who dismissed ‘the suit, 
dealt with the matter in a few sentences. He seems to think 
that the statement in the plaint of the suit that had, been com- 
promised was sufficient to lead to the inference that Bhupendra , 
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the son, had full power to execute the lease on Protab's behalf, 
and he says at page 198 of the Record. 


“Imay also point out here that Bhupendra Sri’s authority to execute 
the lease on behalf of Protap Bibu has not been challenged in the plaint, 
though the plaintiff knew, as the plaint ia the High Court case indicates, that 
such a lease was granted, Bhupendra Sri Babu was alive when this plaint 
was filed, and this explains why the plaintiff didnot consiler it expedient to 


waji challenge his power. 


It may be pointed Sai that even though Bhupendra Sri 
Babu had Jied since the suit was instituted, that would not 
have prevented the parties whose duty it was to obtain pro- 
duction of the power of attorney from taking the necessary 
steps either to obtain a copy of the document or to prove that 


‘that copy could not be obtained. The pcint raised that the 


matter was not specifically mentioned in the plaint does not 
appear to their Lordships to be sound, because although it is 
true that the plaint is couched in uncertain language, it is no- 
where intimated in the plaint that such a lease was properly 
executed, and it therefore became incumbent upon the defen- 
dants to prove the title under which they held. But whatever 
may be said about what happened before the Subordinate 
Judge, the grounds of appeal to the High Court expressly sug- 
gested that the Court below had made a mistake in overlooking 
the fact that the alleged power of attorney had not been proved, 
so that the question was definitely raised, and the attention of 
the High Court directed to it. The High Court, who con- 
firmed the decree of the Subordinate Judge, dealt with the 
question in these terms, at page 295 of the Record :— 

“ There can be no doubt that Bhupendra Sri Ghosha held an Am-mokhtar- 
nama from his father. Unfortuna‘ely neither side seem; tohave been at any 
pains to procure the production of the documant or to give proper secondary evi- 
dence of its contents, if it could not be found. The evidence on the record, such 


as it is, indicates that that Am-mokhtarnama was registered at Bindbyachal, and 
that it granted full power to sell, mortgage and lease ” 


Their Lordships desire to point out that if a proper case 
has not been established for the admission of secondary evi- 
dence of the contents.of a written document, and objection has 
been taken to the fact that the document has not been produc- 
ed,it is not permissible to go to other evidence for the purpose 
of indicating what the contents of the written document may 
prove to be if once it were examined, 

Their Lprdships, therefore, are clearly of opinion that in 
this case the defence must break down through the inability of 
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the defendants to prove the execution of the lease under which P.C. 
they claim by anybody having proper authority, and even if Bonnerji 
.the evidence as to the existence and contents of the power of ee ue: 
attorney were accepted, it would be inadequate for the reasons — 

. 5 3 . | Lord 
already given, Their Lordships are, however, impressed with Buckmaster. 
what had been said by Mr. De Gruyther as to the defendants. 
not being alive to this point being raised in the plaint, though’ 
they see no reason whatever for this inadvertence from the date 
when the notice of appeal was given to the High Court. Their 
Lordships, therefore, have considered what the position would 
be supposing such document had, in fact, been proved, and had 
been shown to be a special power purporting to authorise deal. 
irigs with the trust estate, and they are of opinion that even in 
that event it could not have availed the defendants. The 
reason for this is plain. In whatever capacity Protab held the 
land in question, the capacity must have been a representative 
one. {ft was said that he was not in the strictest language a 
trustee ; but be it so, his position was none the less a represen- 
tative one, and it being plain that he never negotiated nor 
considered, nor knew of the lease until after it had been execut- 
ed, if what was done, was done by virtue of a power of 
attorney, it could only have been because the power had dele- 
gated the representative authority that he possessed to a third 
party. The duties of Protab, however they may be defined, 
were in their nature fiduciary, and fiduciary duties cannot be 
made the subject of delegation. If, therefore, the document 
had been before their Lordships it would have been impossible 
to have supported the contention that it conferred the power 
to negotiate and execute the document upon which the whole 
of the defendants’ case rests. 


Their Lordships desire to express their opinion that there 
is nothing to cause them to qualify the findings that have been 
found by both the Courts as to the defendants having acted 
honestly in the matter. They acted honestly, but they acted 
with scant wisdom, and with a strange disregard of the caution 
that it is essential should be observed in dealing with:a person’ ~- 
who has no authority to act on his own behalf. 

For these reasons their Lordships think this appeal should 
be allowed, the suit should be decreed, an order made for pos- 
session of the land, an enquiry should be directed as to mesne 
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_ profits, and the appellants should have the costs here and 


below, and they. will humbly advise His Majesty accordingly. 


Solicitors for the appellant : T. L. Wilson & Co. ° 
Solicitors for the respondents; Watkins and Hunter, 
K. V. L. N. Appeal allowed, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
f [FULL BENCH. ] 
PRESENT :— SIR WALTER SALIS SCHWABE, KT., CHIEF 
JUSTICE, MR. JUSTICE Courrs TROTTER AND MR, JUSTICE 
KUMARASWAMI SASTRI. 


Madam Pillai .... Appellant * (2nd Defendant) , 
v, ; 
Badrakali Ammal and another ... (Respondents 


Plaintiff and 1st Defendant.) 

Transfer of Property Act; Ss, 54,118, 123—Transfer of immovzable property 
of the value of more than one hundred rupees bya husband to wife for future 
‘maintenance—Whether should be in wriling—“ Price” in S. £4, mcaning of — 
Whether provision for future maintenance by a husband to wife, not illegal’, 
under Hindu Law. 

A transfer of Jand of the value of more than hundred rupees bya kushanda 
to his wife to be enjoyed by the latter during her life-time in discharge of her 
claim to {uture maintenance can be made without writing. : 

* Price” in section 64 of the Transfer of Property Act means money. “Such 
money need not necessarily, be handed over in current coin at the time but’ 
includes money which might be already due or might be payable in the future, ` 

The definition of price in the commentaries ọn the Transfer of Property Act 
by Shephard and Brown at p. 175, approved. 

Observations as to the meaniug of the term “ price" in I, L. R. 37 Mad. 423 
dissented from U ; i 

Per Kumaraswami Sastri, J.—A provision for, tbe future maintenance of his 
wife by a husband is not illegal" under Hindu Law. 


Second Appeal against the decree of the Court ‘of the; 
Subordinate Judge of Tuticorin in A. S. No. 33 of 1919, pre- 
ferred against the decree of the Court of the District Munsif | of 
Tuticorin in O, S. No. 114-of 1918, 

K. V. ‘Krishnaswami Aiyar for T. R. Venkatarama Sastri 
for appellant.  ' e A 

4 Swaminatha Aiyar for the ist respondent and the 


' 2nd respondent not appearing in person or by pleader, 





* S. A. No. 522 of 1920. 6th Jan. 1922. 
P . ` 


i 
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_ The Court (Oldfield and Ramesam, JJ.) made the following 
ORDER OFiREFERENCE TO A FULL BENCH. ~ 
Sedond defendant, here appellant, relies on a sale-deed of 
the suit land from Ist defendant. Plaintiff, the first wife of Ist 
defendant, has obtained a declaration that the sale to Znd 
defendant is invalid, so far as it. affects her right to enjoy the 
land during her life, on a finding by the Lower Courts that she 
is doing so under an oral transfer of that right by 1st defendant 
with a condition against alienation by him during her enjoy- 
ment, The finding that this transfer was made is one of fact 
` and we must accept it. The second appeal has been argued on 
the ground that under the Transfer of Property Act an oral 
transfer of this kind is ineffective. The decision of the Lower 
Appellate Court has been supported on the grounds that, even 
if the oral transfer is ineffective, plaintiff has prescribed 
for aright to possession by her adverse holding for about 


seventeen years and that 2nd defendant’s sale having to his ` 


knowledge been intended to defeat plaintiff's maintenance 
right, that right must under S. 39 of the Transfer of Property 
Act be enforced against him by keeping her in possession, 

Neither of the considerations relied on by plaintiff affords 
an immediate ground of decision. For the Lower Appellate 
Court has found only that she had possession on the date 
of her plaint, not that she had had it for the previous -period 
necessary for prescription ; and a remand for proper considera- 
tion of the plea uf prescription would be necessary. The argu- 
ment from S. 39 assumes that her right to maintenance can be 
identifed with her right to the enjoyment of the suit land 
whereas the validity of the transfer to her of that land in lieu 
of maintenance is the point in dispute. 

We have therefore to decide whether this oral transfer of 
land, admittedly of over Rs. 100 value is valid. The questions 
raised are of general importance and,as we are referring the mat- 
ter, we attempt no further discussion or citation of authorities 
than is sufficient to indicate its difficulty. In argument before 
us neither party has contended that the transfer to plaintiff is a 
lease ; and the suggestigns that it isa gift or a family settlement 
or compromise ‘can be dismissed shortly, the former because 
her abandonment of her right to claim maintenance is a- con- 
sideration within the meaning of S. 2 (d) of the Indian Cont- 


ract Act, the latter because the arrangcment is not put forward 
I a 
R—53 
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as an acknowledgment of existing rights or otherwise than as a 
creation of new ones, 2nd defendant argues that the transfer 
is a sale or exchange, which under Ss.54 and 118 of the 
Transfer of Property Act can be made only in writing; plaintiff 
that it'can be made without writing under S. 9 because the 
case is not one in which a writing is expressly required. ` 
One obstacle:to the application of either S. 54 or S. 118 is 
that in the present case the transfer is on the one side of the 
right to enjoy only for the transferee’s life and this may be 
inconsistent with the references to transfer of ownership in 
the former and of ownership of a thing in the latter. For in the 
absence of definitions of “ownership” and of “ a thing ” it is a 
question whether the transfer of less than an absolute and per- 
manent right is contemplated by either section. We have been 
shown no authority on this point or on the kindred objection 
to the application of S. 118 to the consideration proceeding in 
the present case from the transferee, that the abandonment of 


“aright to maintenance is not the ownership of a thing. For 
" it can hardly be said that the abandonment of a right against a 


person is a transfer to him of that right ; and, if it could be, a 
right to future maintenance is, it has been held, not a thing 
which can be the subject of transfer or assignment. Narbadabai 
v. Mahadeo Narayan 1, and Palikandy Mamimad v, Krishnan 
Nair 2, The difficulty in connection with S. 514 is that a price 
or promise of a price is essential and that plaintiff's abandon- 
ment of her right to future maintenance, which has never been 
assessed or valued is not a price or the promise of one, because 
a price must according to authority. (Queen Empress v- 

Appavu 3 and Volkart Brothers v. Vettiveln Nadan 4) be money, 

We have been asked to disregard this with reference to the 
judgment of Sadasiva Aiyar, J, in Ariyaputhira v. Muthu-. 
kumaraswami 5 and his dictum that “ If two persons mentally 
fix the value of the exchanged things in current coin and then 
exchange them as of equal value, they might be held to effect 
gales and to pay prices (the word “not” being apparently 
interpolated in the report) and not merely to effect an ex- 
change’’. It is possible that this was not enunciated as a 
general principle, but only with reference to cases such as that 





1. (1880) I. L. R. 5 Bom. 99. 2, (1916) I. L. R 40 Mad, 302. 
3. asr L. R. 9 Mad. 141. 4. (1888) I L. R. 11 Mad. 459, 
5. (1912) I. `L. R. 37 Mad. 423. . 


~ 
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before the learned Judge, in which the data for the mental 
process he assumed in the shape of information as to complet- 
ed trarssactions were available. But the supposition of such a 
process can hardly be made in cases of the kind now in ques- 
„tion, in which the calculation of the amount depends on an 
estimate of an umnascertained periodical liability for an 
` uncertain time and we have to assume not only a mental fixing 
of the total due by each party, but some sort of sympathetic 
agreement between them on the same figure, in the absence of 
which there could be no contract. 

In these circumstances we refer for the opinion of a Fall 
Bench the question whether a transfer of land of the value of 
more than Rs. 100 by a husband to his wife to be enjoyed by 
the latter during her life time in discharge of her claim to 
‘future maintenance can be made without wriling, 

K. V. Krishnaswami Aiyar for T. R- Venkatarama Sastri 
for appellant, 

Under the Hindu Law, a wife is nót entitled as a matter of 
right to be maintained separately Sidlingappa v. Sidana Kom 
Sidlingappa 1 Jayanti Subhiah v. Alamelu Mangamura 2, As 
she cannot insist upon an allotment of property for her 
maintenance, a transfer in lieu of maintenance has no consider- 
ation in law and it is a gift. 4 C. W. N. 48%. 

The Chief Justice—If she has any right of maintenance a 
all, it would be valid consideration to support a transfer and 
thé transacation cannot be a gift.) 

If itis nota gift, then it falls under sale or exchange. 
Mf'parties agree as to the value of a thing and fix it, then a 
transfer of property of that value would fall under sale ‘or 
exchange. The maintenance right may be commuted in terms 
of value and it may be made equivalent to the value of the pro- 
perty. ` If parties mentally fix a value upon the two objects of 
` transfer, the transaction would fall either under sale or exchange 
Aviyaputhira v. Muthukumaraswami 3. 

(Coutts Trotter, ]. ~The Act is drafted by English lawyers 
and if sale was to take in anything of value then they might 
have*used valuable consideration. “ Price ” must mean money.) 

(Kumaraswami Sastri, ].—The transaction does not fall 
within any of the categories mentioned in the Transfer of 


1. (1878) LLR., 2 B,634, 2. (1902) 1.L,R., 27 M. 45. 
3. (1912) LL R., 37 M. 423 :23 M. L. J. 339, 
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Property, Act i. e. sale, exchange or gift. See S. 9. Partition 
under Hindu Law, does not require writing and registration.) 

In partition there is a recognition of antecedent rights and 
not merely a creation of fresh ones, 


(Kumaraswami.Sastri, J.--This tranction may be viewed as 
a family settlement, 


A family settlement unless it amounts to a recognition of 
antecedent rights requires writing and registration if the value 
of the property be over Rs. 100, 


(The Chief Justice An abandonment of a claim cannot be a 
thing under S. 118.) 


Thing may be corporeal or incorporeal: The relinquish- 
ment of a claim falls under the latter. 


B. Sitarama Rao (A. Swaminatha Aiyar) with him for 
respondents were not called upon, 


The Court expressed the following 

Opinion:—The Chief Justice.—The question referred to us 
in this case is “whether a transfer of land of the value of more 
than Rs, 100-0-0 by a husband to his wife to be enjoyed by the 
latter during her life time in discharge of her claim to future 
maintenance can be made without writing.” 

It was argued first that such an agreement was a gift, 
because it was said that such a bargain was illegal and, there- 
fore, without consideration: but it had to be admitted that, if 
the bargain was to receive the land in.discharge of the claim to 
future maintenance, there was nothing illegal at all; and it is 
not necessary to say anything further on thesubject of gift. By 
the Transfer of Property Act, S 9 “A transfer of property may 
be made without writing in every’case in which a writing is 
not expressly required by law” and, therefore, one has to look 
at the rest of the Act to see whether writing has been expressly 
required by law for such a transaction as this. . Apart from the 
question of gift, the only sections, which it is claimed, could 
apply are Ss. 54 and 118. S. 54 relates to sales, a sale being 
defined “as a transfer ‘of ownership in exchange for price paid 
or promised”, In this case one has to consider whether there 
was a price paid or promised by the transferee. Now, “price” 
has a weil defined meaning. It means money, but not neces- 
sarily money handed over in current coin at the time but 
includes money which might be already due, or might be 
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payable in the future. I think the law is well expressedgin the 
commentaries on the Transfer of Property Act by Shephard and 
Browng page 175, “Prite” includes money only, for, if the 
thing given and exchanged for land consists of goods and not 
money, there is no sale but an exchange, A transfer not made 
in exchange fora money consideration, e. g, a transfer made 
in pursuance of a compromise of a family dispute, would not 
be a sale, and might be altogether outside the provisions of 


the Act, There being, in my view, no price paid or promised - 


in this case, the transaction was not a sale. We were referred 
on this point toa decision in Ariyaputhira v. Muthukumara- 
swami land to certain observations of Sadasiva Aiyar, J. 
therein in which apparently he would extend “price” so as to 
cover all cases where articles are exchanged, one against the 
other, provided that the parties went through the mental process 
of fixing in their own minds the value of the articles to be ex- 
changed, { must say that I think that that was going beyond 
anything that one can find in the Act. It seems to me that 
those observations were quite ‘unnecessary for the decision 
which was arrived at in that case, and I confess that I 
“cannot agree that the mental process gone through of valuing in 
one’s mind the different articles to be exchanged ‘can possibly 
turn an exchanged transaction into a sale. 


The remaining section is S. 118 which deals with ex- 
changes. By that section “ Exchange ” is defined as follows: 
Where two persogs mutually transfer the ownership of one thing 
for the ownership of another, neither thing or both things 
being money only, the transaction is called an “ Exchange’’.~ 
In this transaction the husband transfers the land or the right 
to use the land during the life time of the wife and the wife 
gives up her right to future maintenance. It seems to me that 
there are two reasons why this transaction cannot be an ex- 
change within that definition. First of all, the husband does 
not transfer the ownership of the land, and secondly, the wife 
does not transfer the ownership of anything. She does not 
purport to transfer anything to her husband, nor had she 
anything, within the meaning of that section which she'could 
transfer, 

On these grounds the answer to the question referred to us 
is in the affirmative. ° 
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Coutts Trotter J:—1 agree. When we are construing a 
word like price, we are dealing with a word which is by its 
inherent nature a likely subject of controversy and I tured out 
of curiosity to the'Oxford English Dictionary and found the 
quotation from Adam Smith’s Wealth of Nations—1776. “ The 
real price of everything, what everything really costs to the man 
who wants to acquire it, is the toil and trouble of acquiring it. 
Labour was the first price, the original purchase money that, 
was paid for all things.” But it seems to me'that the answer 
is to be found in what I said during the course of the argument ~ 
that a trained English lawyer would never use the word price 
unless it be to connote something other than the perfectly 
familiar phrase “valuable consideration,” which would naturaly 
occur to his mind; and it seems to me that the whole of Mr 
Krishnaswami lyer’s ingenious argument comes to this, that we 
ate to construe price as meaning the familiar term “valuable 
consideration.” I think that the word price was put into the 
section to connote something different and something more 
limited, that is, money. 

` Kumaraswami Sastri J :—I agree with my Lord and would 
only add that even if the transaction is treated asa settlement 
of family disputes there is nothing in Hindu law requiring it 
to be in writing. Partition can under Hindu. Law be made 
without any document and a settlement cannot be in a worse 
position. 

It is argued that the transaction must.beviewed asa gift 
of immoveable property as under” Hindu Law an agreement by 


~a husband to provide for the future maintenance of his wife is. 


invalid and there being no legal and valid consideration for the 
transfer it is in effect a gift. I see nothing illegal in Hindu 
Law for a husband to make provision for the future mainten- 


‘ ance of'his wife. It is very often a very proper thing to do. 


Even assuming that the agreement to provide for future 
maintenance is invalid under Hindu Law the transaction will 
not amount to a gift. It will be invalid not for want of writing 
and registration but because it is incompetent for the parties to 
enter into the transaction because of the personal law by which ' 
they are governed. f 

C. A.S, Reference answered in the affirmative. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT 1—MR, JUSTICE KUMARASWAMI SASTRI AND MR. 
Justi@e DEVADOSS. 


Kunjammal and others, aes Appellants * (Appts-Defts.) 
v, ; . l 
Rathinam Pillai ... Respondent (Plaintiff.) 


Easements Act, S. 15—Right, of scavenger passing through’ the de- 
fendan’s house to clean ths plaintiff's privy—Acquisition of the right by presorip- 
tion—User for 30 to 40 years--Uscr whether as of right—Pre sumption arising from 
user—Ap plicabitily of the English rule to this country—Right of way through 
another person's dwelling house, whether aright in law. 

Where a plaintiff's privy was cleaned for over 30 to 40 years by the scavenger 
passing through the defendant’s house jaa suit by the plaintiff for a permanent 
injunction restraining the defendants from obstructing the scavenger from passing 
through the deferdants' house and cleaning the plaintiff's privy, held, that the 
plaintiff was entitled to an injunction on the ground that he had acquired the 
easement by prescription under S. 15 of the Indian Easements Act. 


The user of the defendants’ house in the absence of any other circumstances 
should be taken to be as of right within the meaning of S, 15 of the Indian 
Easements Act, 


Where user is proved the presumption is that it is as of right until the con- 
trary is proved. 

The rule of English law that the presumption is in favour of the exercise 
being as of righ! rather thau under a license applies equally to this country. 

Cases on the subject reviewed and discussed, 

A right of way through another person’s dwelling kouse is a right which can 
be acquired. . : 

Second appeal against the decree of the Court of the 
Additional Subordinate Judge of Trichinopoly in A. S. No. 
344 of 1920 (A. S. No. 172 of 1920 on the file of the District 
Court, Trichinopoly) preferred against the decree of the 
court of the District Munsif of Trichinopoly in O. S.No, 171- 
of 1918. J - 

K. Rajah Aiyar and R. Ganapathi Aiyar for appellants. 

S. Krishnamurthi Aiyar for respondent. 

The Court delivered the following 


Judgment :—This appeal arises out of a suit by the 
plaintiff for a permanent injunction restraining the defen- 


dants from obstructing the scavenger from passing though . 


the defendants’ house and cleaning the plaintiff's privy. The 
case for the plaintiff is ‘that the scavengers have been clean- 
ing his privy for over 60 years by going through the defen- 
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dants’ doorway marked in the plan, crossing the defendants’ ` 
privy and then Passing. by a doorway in the wall to the 
Plaintiff’s privy which is adjacent, and cleaning it. The 1st 
defendant’s case was that the right was never exercised. The 
District Munsif found that the Piaintiff’s. privy was cleaned 
for over 30 to 40 years by the scavenger passing through the 
defendants’ house as alleged in the plaint and that it was 
not obstructed before October 1917. The suit was filed on the 
19th-of March 1918, On appeal the Subordinate Judge concur- 
red with the findings of the District Munsif and dismissed the 
appeal. 


It is contended in second appeal that S. 15 of the Ease- 
ments Act cannot apply to easements like the present one, that 
there was no allegation that the tight claimed was exercised as 
a‘matter of right and to the ‘knowledge of the defendant and 


that there can be no right in law toa right of way through a 
dwelling house, i 


S, 15 of the Easements Act deals with the requisites 
necessary to acquire a right under the Act but, as pointed out 
by their Lordships of. the Privy Council in Rajrup Koer v, 
Abdul Hussain 1 other titles and modes of acquiring easements. 
aré not excluded or interfered with. i j l 


It is argued that in the present case all that both the Lower 
Courts have found is that the privy was cleaned by the scaven- 
ger entering through defendants’ doorway from between 30 to 
40 years but that it has not been shown that this was done as a 
matter of right and that there is no presumption in such cases 


‘that the exercise was of right. 


The plaintiff in paragraph 4 of the plaint states that scaven- 
gers have had access to the privy in his house through the 
doorway of the defendants for the past 60 years and in para. 5 
itis alleged that owing to misunderstandings between the 
parties the defendants with a view to Prevent the scavenger 
from cleaning the privy “have locked up the door (D) on their 
side and are obstructing and annoying the plaintiff in various 
ways contrary to his rights -andthat the defendants have no 
right whatever to prevent the scavengers.” Paragraph 6 states 
that the wrongful acts of the defendants have caused a great 
deal of troublg and loss to the plaintiff and are also likely to 


give rise to various civil and criminal Proceedings and that 


I 
7 
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defendants should be restrained by an injunction. So far there- 
fore as the plaint is concerned, not only is it not alleged that 
the us@ was permissive but the allegations show that plaintiff 
claims it is as of right. 

The defendants deny that the scavengers passed through 
their house in order to clean the plaintiff's privy and state that 
even if the user were true it could not have been as of right. 

Four witnesses were examined for the defentlants but 
their evidence is to the effect that the right claimed was never 
exercised, There is no suggestion of any license given by the 
defendants or their predecessors-in-title to the scavenger clean- 
ing plaintiffs’ privy by entering through their house. 


In the case of long enjoyment of the right claimed, a legal ` 


origin should as observed by Lord Herschell in Phillips v, 
Halliday 1, be presumed when there has been a long continued 
assertion of a right if such a legal origin were possible and the 
Court will presume that those acts were done and those cir- 
cumstances existed which were necessary to the creation of a 
valid title. The presumption of a lost grant in such cases has 
been recognised in the leading case of Goodman v. The Mayor 
of Saltash Corporation 2, circumstances, however, should exist 
which would render the drawing of the presumption reasonable 
in law and proable in fact, but as pointed out by Farwell, J. 
in Mercer v. Denne, 3, not only would courts be slow to draw 
an inference of fact which would defeat a legal right which has 
been exercised for a very long period unless such inference is 
irressistible but will presume everything that is reasonably 
possible to presume in favour of such aright. ' 


Where user is proved the presumption is that it is of right 
till the contrary is proved. Gale in his valuable treatise on 
Easements observes. “The eflect of the user would be destroy- 
ed if it were shown that it took place by the express permission 
of the owner of the servient tenement for in such a case the 
user would not have been had with the intention of acquiring 
or exercising a right. The presumption, however, is that a 
party enjoying an easement acted under a claim of right until 
the contrary is shown.” (Page 222, 9th Edition.) In Campbell 
v. Wilson +,it was heid that where there was no evidence to show 





1. LR, 1891 A. C. 228. 2. L.R.7 A. ©. 633. 
3. (1904) IT Ch, 534, 4. 3 East. 294, 
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that the way over another’s land had been used by permission, 
such user over 20 years exercised adversely and under a claim 
of 1ight was sufficient to enable the Jury to raise the pitesump- 
tion of grant. In Swaminatha Mudaly v. Velu Mudaly 1, Wallis, 
C. J. observed :” On the other.hand the user of the plaintiffs 
may be presuméd to be as of right and to have a lawful origin, 
and if a lawful origin of the plaintiffs’ right can be suggested 
such an origin can be presumed, ” It has been argued for the 
appellant that the presumption in favour of the exercise being 
as of right rather than license does not apply to India and 
reference has been made to the cases referred to below. 


In Shaik Khadir Buksh v. Shaik Tajuddcen 2 Banerjee, J. 
was of opinion that it would not be safe to follow the rule of 
English Law without qualification. He was of opinion that as 
S. 26 of the Limitation Act requires the user to be as of right 
the onus will be on the plaintiff to prove it, and that having 
regard to the habits of the people of the country it would not 
be right to draw the same inference from mere user as 
would be proper and legitimate in a case arising in England, 
The learned Judge quotes with approval the following passage 
in Mitra on Limitation: “The nature and character of the 
servient land, the friendship or relationship between the ser- 
vient and dominant owners and the circumstances under which 
the user had taken place may induce the Court to hold that the 
user was not “as of right” although there is no direct proof 
that the enjoyment was had with the permission of the ser- 
vient owner”, In Meser Mullick v. Hafiznddi Mullick 3 Piggot 
and Rampini, JJ. were of opinion that in questions regarding a 
right of way the Court should consider the character of the 
ground, the space for which the right is claimed, the relations 


beiween the parties and the circumstances under which the 
user took place. 


In Swaminatha Mudaly v, Velu Mudaly 1 Phillips, J. while 
referring with approval to the dictum of Lord Herschell in Phil- 
lips v. Halliday * and to the rule laid down by Gale, was dis- 
posed to draw a difference between a tight of way and a right 
to water. Referring to the observations of Banerjee, J. in Shaik 





1, (1916) ¢ L. W. 128. s 2, (1904) 8 C. W. N. 359, 
3. (1910) 13 C. L. J. 316. 4. L. R, 1891 A, C. 228, 
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Khadtr Bksh v. Shaik Tajuddeen 1 the learned Judge observes 
“No doubt, as was remarked by Banerjee, J. in Shaik Khadir 
Buksh y. Shaik Tajuddin, 1 that in this country it would not be 
right to draw the same inference from user as in England but 
his remarks had reference to a right of way, in respect'of which 
I agree that the observations has considerable force ; but rights 


to water stand on a different footing, for in this country they: 


are very. highly valued and a license for the use of water gratis 
is by no means common. 


We do not think it can be said that rights of way into and 
through a private dwelling house in this country are not as 
highly valued as rights to water. 


In Muthu Goundan v, Anantha Goundan 2 which related 
to a right of way, it was found that the plaintiff and his pre- 
decessors-in-title were using the path for over 20 years, that 
though there were objections more than 2 years before suit 
actual user did not cease till a fence was put up a few days 
prior to suit. It was held by Sadasiva Aiyar and Bakewell, JJ. 
that the plaintiff was entitled to succeed both under the Ease- 
ments Act and under the general law. Sadasiva Aiyar, J. held 
that “when open enjoyment has taken place for a long term of 
years title by prescription was acquired” independently of the 
Statute and a suit to establish that right can be brought within 
_12 years after the obstruction,”. 


- We do not think that the cases cited by the appellants’ 
vakil establish that no presumption should be raised by user 
and that in this country enjoyment of aright of way should be 
presumed to be by license till the contrary is proved. All that 
they decide is that there are conditions and circumstances to 
_ be taken note of in this country before the court can come to 
the conclusion that the exercise of a right of way can be held 
to have been as of right. What the circumsfances are which 
- militate against the user being exercised as of right must like 
any other fact be pleaded and it is for the court to consider 
whether having regard to the existence. of all or some condi- 
tions and considerations referred to by Banerjee, J. a reason- 
able presumption can be drawn as to the.exercise being as of 


right. The presumption of right from long user is not in this 
-o—.. 
1, (1904) 8C, WN 359, 2, (1915) 29 M. L. J. 685, 
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country a presumption de jures et de jure. It only starts a party 
with a presumption in his favour which can be rebutted by 
proof of facts which are inconsistent with, or which rpilitate 
against, the inference which in the absence of evidence by the 
defendant, would entitle plaintiff to a decree, 

It has been argued that there can be no right of way 
through another person’s house. No authority has been 
cited in support of this proposition, Having regard to the 
fact that in towns houses without compounds or back- 
yards are contiguous to each other and that very often 
access through another house may be thé only way by 
which scavengers can have access, it is difficult to see why 
no right of way can be acquired. The right to use a kitchen 
of a neighbouring house for washing has been recognised in 
England. (Gale on Easements p. 23). It is no doubt true that 
the use should not go beyond what is reasonably required for 
the enjoyment of the dominant tenement but this does not mean 
that the right itself cannot be acquired where its user may be 
irksome. All that Mr. Rajah Aiyar was able to urge was the 
{rouble his clients will be put to in having to keep the door of 
his house open. 

We are of opinion that the decrees of the Lower Court are 
right and dismiss the Second Appeal with costs. 

C. A. S. Second appeal dismissed., 





IN THE HIGH COURT Or JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE OLDFIELD/ AND MR. JUSTICE 
4 
RAMESAM, 


Kasivisvanathan Chetty .... Appellant *(Petr. 1st 
Deft.) 
v: | 
A. S. P. L. S. Somasundaram ... Respondenis1 and 2 
Chetty and others (Decree-holders) and 


3rd Respondent 
(Auction pur chaser.) 
C. P. C—O. 21, R. 22, Sub-S, (2)--Failure lo issue nolice—O mission to record 
reasons for—lrregulartly or thegality—Validity of subsequent proceedings—O, 
5, R. 17—Service by affixture—Su ficieney—Condi tions. 
The provision in O. 21, R. 22, Sub S. (2) requiring the Court lo record its 
reasons is only discretionary andthe failure to issue a notice is not necessarily 


` fatal to the valfdity of the subsequent proceedings. 





= A.A. O. No. 119 of 1920 20th December, 1921, 
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In an appeal against an order refusing to set aside an execution sale on the Kasivisva 
ground "of want of notice as required by O. 21, R. 22, it would ordinarily be nathan 
open to the appellant to ask tbe appellate court to consider the executing courts i Chetty 
use of it§ discretion on its merits. , f A. S. B us 

Service by affixture, during the temporary absence of the party to be served Soma- 
with a notice, on the outer door of his house where his wife was living is suodaram 


Chetty. 
sufficient service within the meaning of O. 5, R. 17 C. P. C. etty 


Appeal against the order of the Court of the Temporary 
Subordinate Judge of Sıvaganga dated 1st December 1919 in E. 
A. No, 117 of 1919 (E. P. R. No. 1100 of 1918) (C. -R. Suit 
No. 474 of 1910 on the file of the Chief Court of Lower 
Burma). 

A. Visvanatha Aryar for appellant. 

K. Rajah Aiyar and V. Ramaswami Aiyar for respondents. 

The Court delivered the following 

Judgment :—This Appeal is against an order refusing to 
set aside a sale in execution of a money decree against the 
appellant, Ist defendant, and other members of his family. 


4 


The lower court was asked to set aside the sale on several 
grounds, Only one argument has been attempted here, that the 
sale is bad for want of notice to appellant as required by O. 21, 
R. 22 Civil Procedure Code. The necessary facts are that 
a decree, passed on 8th August 1912 by the Chief Court of 
Lower Burma, was transmitted to Ramnad District Court in 
May 1914 and thence to Ramnad Sub Court. It was returned 
to Ramnad District Court, the application for execution there 
‘was treated as transfer to the Lower Court., Sivaganga Sub 
Court, and the decree and execution petition by a possibly lax 
procedure, to Which however no objection is taken at present 
were transferred accordingly. In the Lower Court the present 
proceedings followed. It is admitted by the respondent that 
there was no notice of the proceedings in the Lower Burma 
Chief Court and no notice of other proceedings has 
been proved. The question is whether this renders them and 
in particular the latest proceedings in the lower court, invalid. 
ìs there an illegality established or merely an irregularity ? In 
the latter event the appeal must fail, because the lower Court 
has found in its judgment, paragraph 27, that the price realized 
was not inadequate and that finding against substantial loss to 
the appellant has not been attacked. 

An attempt has been made to argue that absence of notice 
can be justified with reference to R. 22, clause (1) proviso, 
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because rateable distribution was once allowed in the Ramnad 
Sub Court byan order adverse to the appellant on 20th 
February 1916 and although that order was set aside, by the 
High Court, rateable distribution was again allowed by the 
Coimbatore District Court on 16th January 1917. But these 
adverse orders are not within one year of the present applica- 


` tion for execution contemplated by the proviso. For the 


present application E. P. R. No. 1100 of 1918 was presented 
on 12th November 1918, It was for sale after a previous ap- 
plication for sale had been inoperative owing to the respon- 
dent's failure to produce an encumbrance certificate and had 
been dismissed, the attachment being maintained. Much less 
are these orders within the one year, if, on. the view most 
favourable to the respondent, the date of presentation of the 
original application for execution in the Ramnad District 
Court is taken as 9th April 1918, 

Next it is suggested that the appellant’s objection to the 
absence of notice must be regarded as waived by him, because 
he was served with notice of the settlement of sale proclama- 
tion in the present proceedings and did not appear and take 
objection to the validity of those proceedings up to that stage. 
We agree with the finding that there was a service in accor- 
dance with O. §, R. 17 onthe appellant since the evidence 
is clear that there was affixture, during his temporary absence, 
on his house where his wife was living; and we agree that 
this was rightly declared sufficient. It may, however, be 


‘doubtful whether the argument based on waiver can be sus- 


tained if illegality affecting the jurisdiction of the court, and 
not irregularity is in question. We therefore have to decide 
between the two, which of them is established. That is the 
substantial issue before us. 


The answer proposed by the respondent is that illegality is 
not established in view of sub-section 2 of R, 22, the conten- 
tion being that that sub-section is applicable none the less be- 
cause the court did not record its reasons for dispensing with 
the issue of notice, the provision for such record being directory, 
not mandatory. 

The appellant relies on authorities that notice is essential. 
Some of these the respondent distinguishes on the ground that 
hey rélate 0 cases in which notice is nec essary, not because 
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of the lapse of one year since the passing of the decree and 
the last application for execution, but because devolution of 
interes§ has occurred. That distinction however is negatived 
by the absence of anything in the rule to support it, the same 
language being used as applicable to both classes of cases, 
` The real ground of distinction to be drawn seems to us to be 
between the cases under the former Code and under this there 
being nothing in the former Code corresponding with sub- 
‘sec, 2 now under consideration, The cases accordingly under 
the former Code, to which we have been referred, Gopal 
Chunder Chatterjee v. Gunamoni Dasi! Gurudas Biswas v. 
Bhowanipore Zamindary Co., Lid. 2 and Raghunatha Das v. 
Sundar Das Khetri 3 must be dismissed from consideration. 
In the cases decided under the present code in Shyam Mandal 
v. Satinath Banerjee 4 and Ram Kinki v. Sthiti Ram 5 no men- 
tion was made of sub sec, 2, and in Srinivasa Aiyangar v, 
Narayana Aiyaugar® although it was’ mentioned there 
was no full discussion of its implications. On the other 
hand Blancheway v. Burt 1 relied: on by the respondent 
deals with English procedure in 1843 and is not of assistance, 
In Mahomed Meera Rowther v. Kadir Meera Rowther 8, the 
court at least doubted whether omission of the notice would be 
more than an irregularity with reference to the sub S, 2. 
Turning to principle, it is good reason for holding that no 
illegality is in question when once, even conditionally, the issue 
of notice is made by sub S. 2 discretionary. Notice may under 
sub S. 2 be omitted at the discretion of the court. It may. fur- 
ther be pointed out with reference to the application of the sub 
section for failure to record reasons, that such application is 
consistent only with the directory ‘character of the provision, 
since it imposes a duty on_the court, which the party interest- 
ed in its performance has no means of enforcing and as to the 
performance of which he has indeed no means at the time of 
satisfying himself. We have been referred to other cases in the 
Indian authorities, in which the Court is required to record 
its reasons before -using its powers, In Gopal Singh v. Jhakri 
Rai 9.its obligation to do so before admitting evidence in 


1: (1892) 1. L R. 20 Cal. 370. 2. (1921) 25 Cal. W. N. 972. 
3. (1914) I. L. R. 42 Cal. 72. 4. (1916) I. L. R. 44 Cal, 954, 
5. (1917) 27 C. L. J. 528, 6. (1917) 40 I. C. 670. 

7. 4 Q. B. 707. 8. 1914 M. W. N, 63. 


9. LLR 12 Cal. 37. 
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appeal and in Kamal Kutty v. Udayavarma Raja Valia Raja of 
Chirakkal 1 a similar obligation before passing a preliminary 
order under S, 145, Criminal Procedure Code, are consgdered. 
In both these cases it was held that the omission to record rea- 
sons did not deprive the Court of jurisdiction, the provision 
of law being merely directory. In Kanchan Mandar v. Kamala 
Prosad ? the direction to record reasons before granting a 
review and in Yacob v. Adamson 3 the duty of the Presidency 
Magistrate to give reasons before convicting are dealt with. In 
these two cases it was held that the omission invalidated the 
proceedings : but the language used indicated that, if the matter 
had been considered on its merits and if the superior court had 
been able to satisfy itself of the propriety of the lower Court’s 
action, the conclusion would have been different, In these cir- 
cumstances, ‘we hold that the provision in sub-S, 2 requiring 
the court to record, its reasons is only discretiOnary and that 
the failure to issue a notice in the present case was not 
necessarily fatal to the validity of the proceedings. It would of 
course ordinarily be open to the appellant to ask us to consider 
the court’s use of its discretion on its merits. But firstly there 
is, as already.observed, the finding of the iower court that no 
substantial loss resulted, against which nothing has been said 
and secondly it is not difficult, with reference to the facts men- 
tioned in paragraph 24 of the lower court’s judgment, to infer 
the reasons on which it acted. 

The result is that the appeal fails and is dismissed with 


costs. - 
A. S. V. Appeal Dismissed, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE SADASIVA AIYAR AND MR. JUSTICE 
SPENCER, : 
Mokshagunam Subramania Aiyar ... Appellant * (Defendant), 
v. i 

S. V, Ramakrishna Aiyar s+» Respondent (Plaintiff). 

Insolvency—V esting order—Subsequent Deerze against insolvent establishing 
vendors lien over property vested in Official Receiver—Sale in execution—Vali- 
dity—Purchasee'e rights—Official Receiver not made party lo decree or execution 
proceedings—Effect—Exectttiou—Purchaser and purchaser from Official Receiver 
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The appellant sold a house to K on 12-6-14.. For the unpaid portion of the , 


purchase money he instituted a suit against K on 22-3-16 and obtained a decree on 
11-7-I6 establishing his vendor’s lien over the house. Meanwhile K had applied 
on 19-14-15 to be adjudicated insolvent; an adjudication was made on 29-2-16, 
and on 15-7-16 his property was vested in the Official Receiver. The Official 
Receiver sold the house to the respondent oa 17-38-16. The appellant executed 
his dectee and purchased the house himself on 22-12-16, The Receiver was not 


made a party to the decree in appellant's favour and tothe subsequent execution: 


proceedings. Ina suit by the appellant for the recovery of the house from the 
Respondent, keld that the decree in appellant’s favour was a nullity as also the 
sale held in execution thereof; and that Sepaea title was not affected there- 
by. 

‘Second Appeal against the decree of the District Court of 
Tinnevelly in A. S. No. 126 of 1918 preferred against the decree 
of the court of the Additional District Munsif of Tinnevelly in 


O. S. No. 405 of 1917. 

C, V. Anantha Krishna Aiyar for appellant. 

T. M. Ramaswami Aiyar for respondent. 

The Court delivered the following 

Judgments :—Sadasisa Aiyar, J :—As soon as the adjudica- 
tion was made against Kasipathi Aiyar he ceased to be the 
owner of the eguity of redemption on 29th February 1916 as 


his pioperty vested atonce either in the court or in the 
Receiver as the case may be (S. 16 Clause 2 (a) of the Provin- 


cial Insolvency Act (IIL of 1907). The decree for sale obtained ` 


in July 1916 in asuit in which a person was impleaded as 
defendant who had no right whatever in the property ordered 
to be.sold is a nullity so far as the trne owner (not made a 
party to that suit) is concerned, unless the case is governed by 
the doctrine of lispendens which cannot affect the Court or the 
Receiver. The sale held in execution of such a futile decree 
stands in no better footing than the decree itself. l 


The appellants defence was therefore rightly rejected by 
the Lower Appellate court and this Second Appeal fails with 
costs payable by the appellant. 

Spencer, J.-—The appellant sold a house to one Kaa 
Aiyar on June 12th 1914. For the unpaid portion of the pur- 
chase money he instituted asuiton March 22nd 1916 and 
obtained a decree on July Lith 1916 establishing his vendor's 
lien over the house. Kasipathy lyer applied on November, 19th 
1915 to be adjudicated insolvent, An adjudicatign was made 
on February 29th 1916, andon July 15th an order was passed 
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‘by the Insolvency Court vesting the insolvent’s property in the 


Official Receiver, The Official Receiver sold this item of pro- 
perty to the respondent on 17th August 1916. The appellant 


executed his decree and purchased. the property himself on 
December 22nd 1916. ; 


The question that has to be decided on these facts is what 
title the respondent got by virtue of his purchase from the 
Receiver who was not a party to the appellant’s suit. 

It seems clear that in respect of properties which are 
subject to. a mortgage or charge what vests.in the Official 
Receiver upon an adjudication of insolvency and the making 
of a vesting order is the insolvent’s equity of redemption which ` 
at the time constitutes the “ whole of the property of the insol- 
vent” in such items, This is the consequence of clause 5 of 


` S. 16 of the Provincial Insolvency Act IIL of 1907 which pre- 


serves the rights of secured creditors, without affécting the 
Official Receiver’s power to administer encumbered estates. 


But during the pendency of insOlvency proceedings no 
creditor has any remedy against the property of the insolvent 
or may commence any suit without the leave of the court 
(vide S. 16 (2 b) of the Provincial Insolvency Act.) Insolvency 
proceedings commenced in this case withthe presentation of 
the debtor’s petition on 19th November 1715. The suit com- 
menced on March 22nd 1916 was irregular, and the decree and 
subsequent execution proceedings to which the Receiver was 
not a party did not bind him. The debt due to the appellant 
was provable under the Act, and thus he cannot claim immu- 
nity from the provisions of S. 16 of the Provincial Insolvency 
Act, Even the debts due to secured creditors may be proved 
under S. 31 of the Provincial Insolvency Act, The appellant 
having only an equitable right under the provisions of S. 55 (4) 
(b) Transfer of Property Act to recover the purchase money 
from the property that he had sold did not obtain the status of 
a secured creditor until his right was declared by a decree of 
Court. The-decree that he obtained cannot be pleaded in 
defence to a claim made by the Official Receiver or the 
assignee from him, As pointed out in Puninthavelu Mudaliay v. 
Bhashyam Ayyangar 1, The Official Assignee or Receiver is not 
affected by the doctrine of lis pendens anda party seeking to 


1. (1907) I, L. R. 25 Mad. 406. 
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bind him by the result of the suit. must apply to have him join- 
ed as a party to the suit under O. 22, R, 10 of the Code of Civil 
Peocedure. Now the appéellant’s remedy to obtain personal * 
payment of unpaid purchase money is timebarred under Art. 
111, Limitation Act. The lien that he had sould not in any case 
prevail against the title of a bona fide purchaser without notice, 

The District Judge was therefore right in his view that the 
Respondent’s title is not affected by proceedings taken by the 
appellant behind the back of the Official Receiver. 

The Second Appeal fails and must be dismissed with costs. 

A, S. V. I Second Appeal dismissed. 

TE 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE SPENCER AND MR, JUSTICE 
RAMESAM. P 


Chanduru Punnayyah and others ... Appellants* (58 to 62, 
i : 65, 67, to 72 Defen- 
' ; dants.) 
v, 
Ragam Viranna and another | .. Respondents (Plaintiffs) 


Minor-deorec against-Gross negligence of guardian ad-litem-Decree whether 
can be set aside—Mortgage of minor’s property—Morigage not binding on the 
minors as being for necessary or beneficial purpose—Plea of not binding character 
not-raised— Decree whether can be set aside—Gross negligence of guardian, what 
amounts to. 

A mortgage was executed of the properties of certain minors by their mother 
as guardian for the purpose of meeting domestic expenses and to provide money 
for carrying on a trade on their behalf, the trade not being an ancestral trade. In 
a suit on the mortgage, the minors were represented by the head clerk of the 
Court as guardian and the guardian allowed an exoarte decree to be passed, 
against the minors. In asuit by the minors to set aside the exparte decree on the 


ground of the gross negligence of the guardian in not setting up the non binding i 


character of the mortgage, keld, that the minors were entitled toa decree on the 
ground of the gross negligence of the guardian in the former suit. 

A minor is not bound by a decree passed against him ina suit where his 
guardian showed guess negligence such as not setting up a good defence of 
which he must have been aware. 


Fraud aud collusion are not only the grounds on wh‘cha decree against the 


minor can be set aside, ; 
What will amounts a gross neligence considered. 


Appeal against the decree of the Court of the 3rd Tempor- 
ary Subordinate Judge of Guntur in O. 5. No. 8 Qf 1918. 








* Appeal No. 314 of 1919 2nd and 5th December, 1921, 
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C. Sumbasiva Rau and V. Lakshminarayana for appellant. 
P. Narayanamurthi for respondents. 


4 


The Court delivered the following : 

J udgment:—In this case the plaintiffs sued to have a final 
decree in a mortgage suit set aside in spite of their having 
been represented in the suit. The mortgage deed (Ex. X was 
executed by their mother representing them as their guardian 
in 1900 a year after the death of their father and thereby a 
tiled house and site were mortgaged for a sam of Rs. 390/-to 
meet domestic expenses and to provide money for their uncle 
Gallib to carry on cloth trade on their behalf. In the suit that 
followed they were represented by the Head Clerk of the Dis- 
trict Munsif’s court, Guntur who suffered a mortgage decree to 
be passed against them exparte. It is argued that as they did 
not appeal or apply to have the exparte decree set aside or file a 
review petition, the decree has become final and they cannot 
avoid it without proof of fraud or collusion. Reliance has been 
placed on an observation of Richards C. J., in Beni Prasad v. 
Lalji Ram, | that in a case where a guardian has merely conduc- 
ted the case of a minor with gross-negligence it is open to a 
minor to seek relief by way of review of judgment ; but that if a 
decree has been obtained against a minor properly made a party 
and properly represented, the plaintiff can only succeed in 
setting aside such a decree in_ a separate suit upon proof of 
fraud and collusion, The learned Judges quoted the words of 
Field, J. in Raghubar Dyal Sahu v. Bhikya Lal Misser 2. But 
in theAllahabad case it was found as a fact that even negligence 
has not been established, and in the Calcutta case, while recog- 
nizing that in England gross laches would give an infant a 
legal right to reopen an action by a new bill and that the 
procedure in this country was different, the learned Judge was 
of opinion that fraud or collusion must be proved and that 
nothing less would suffice. From this opinion „we must with 
due respect express our dissent, The Bombay and Calcutta 
High Courts in Hanmantappa v. Jivubai3 and in Lalla 
Sheochuru Lal v. Ramnandan Dobey 4 have put fraud and negli- 
gence of a guardian on the same footing; and in this court 





1, (1916) I. L, R. 38 All, 452. ` 2. (1883) I. L. R. 12 Cal. 69 at 76 


3. (1900) 1. L. R, 24 Bom. 547 at p, 552 2 Bom. L. R. 478: 
4. (1894) I. L. R. 22 Cal. p. 8 


s 
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Sankaran Nair, J. andI held that a minor was not bound by a 
decree passed against him in a suit where his guardian showed 
gross négligence as by not setting up a good defence of which 
he must have been aware, and our decision was followed by 
Krishnan, J, in Ayya Nadan v. Thanamma! 1, Neglect by a 
guardian to plead part payment or to object toa personal decree 
being passed against minors was held in Grish Chunder Mooker- 
jee v, Miller 2 to be gross misconduct amounting to fraud. In 
Parameswari Pershad Narayan Singh v. Sheo Dutt Rai? an 
attempt was made to define the sort of negligence on the part 
of the next friend of a minor that would enable the minor to 
impeach a decree to which he wasa party. It must be such 
negligence as leads to the loss of a right which might have 
been successfully asserted if the suit had been defended with 


due care. Forinstance,a mere omission on the part ofa . 


guardian to appear at the trial would not amount to gross 
negligence if there was no good ground of defence to put 
forward on the minor’s behalf, but it would be gross negligence 
not to defend the suit if there was a valid defence available. 
If an application for review would be an ineffectual remedy a 
plaintiff should not be denied the only effectual remedy open 
to him, namely a fresh suit. (See Dabee Dutt Shahoo v, 
Subudra Bibee + and Trevelyan on Minors 236 and 287), A 
minor is entitled to have as next friend who is diligent and who 
will protect his interests (Vide In re Houghton: Houghton v. 
Fiddey.5 Inthe present case it would be futile to refer the 
plaintiff to a review application or a petition under O, 9 
R. 13 Civil Procedure Code as the time for such remedies 
has expired long ago. We hold then that the plaintiffs are 
entitled to maintain this suit if the court is satisfied that their 
guardian adlitem seriously neglected their interests, It must 
have been patent to any intelligent person with an elementary 
knowledge of Hindu Law that a mortgage of immoveable 
property for the purpose of lending money to a maternal uncle 
for a trade that was not ancestral was prima facie nota trans- 
action for the benefit of the minors and that the suit might 
have been resisted upon that simple ground. 





1. (1919) 11 L. W. p. 289. 2. 3 Cal. L. R. p. 17. 
3. 6C. L, J. p. 448. 4. 25 W.R. 449, 
5. 18 Equity page 573. 
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The Head Clerk who acted as their guardian has not been 
examined and asked questions to elicit whether his inaction 
could from any point of view be justified. His condugt in not 
defending the suit was in the absence of any reason to the 
contrary grossly negligent. A 

The Subordinate Judge's finding that the mortgage in 


guestion does not bind the plaintiff is correct and the appeal 
is dismissed with costs. 


C. A, S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE AYLING AND MR. JUSTICE 
RAMESAM. 


'Eagala Nagappa Naidu (dead) His 


legal representatives are 2nd and 3rd 
appellants and 3rd respondent Vide 
Vakil's letter dated 5th December 


1921 and others . Appellants * (Plain- 
tiffs.) 
v. - 
P. Munuswamy Iyer and others -... Respondents (Defen- 


dantis and 5tle de- 
za fendant's legal re~ 
presentatives.) 


Agreement to sell—S pecific Performance—A greemnent to sell if promisee will 
buy—Effect—Promisee's right to accept offer to sell and to enforce Specific per- 
formance—Sule of subject-matter to third party before acceptance—Sale known 
to promisce before acceptance Effect. 


The material portion of an alleged Contract of sale exected by the 2nd defen- 
dant in favour of the plaintiffs tan as follows : —In respect of the lands which you 
and others had sold to my mother oa 2-10-02. you executed a cultivalion Muchilika 
to me on 10-10-13 speciiying the lands with particulars of numbers. The amount 
mentioued in the said sale-deed is Rs. 600, And the amount of small loans taken 
from time to time is Rs, 200. On payment being made ot the total amount of Rs, 
800 within the 30th Vygasi of any year whatsoever, I shall excuie a sale-deed ta 
you in respect of the said lands I shall not execute a sale-deed to any other persoa. 
Should a sale be so effected to any other person such sale shall not be valid, In 
a suit for the specific performance of the contract instituted by the plaintiffs 
against the 2nd defendant and the Ist, a purchaser of the same lands subsequent 
to the agreement in plaintiffs’ favour, held, that as against the 1st defendant there 


was no agreement the specific performance of which could be enforced by the 
plaintiffs. ' 
—_ — —— 


* S. A. Nos. 314 and 315 of 1920 19th January 1922, 
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The agreement is merely an offer by the 2nd defendant to sell to plaintiffs on 
certain terms, if they choose to avail themselves of the offer which cannot be with- 
drawn and does nut connote an agreement to buy. 


‘ Wher€ the agreement is executory on both sides, with an option to one of the 
patties to do as he likes, there is nothing more than a standing offer, and when the 
offer is at an end, e.g., by the promisor selling the subject-matter of the cffer to 


a third party, the sale being known to the promisee before acceptance, there is 
nothing to accept, : 


Second Appeals against the- decrees of the Court of the 


Temporary Subordinate Judge of Chingleput in A, S. Nos. 5° 


and 6 of 1919 respectively preferred against the decrees of the 
Court of the District Munsif of Tiruvellore in O. S. Nos. 667 
of 1917,and 558 of 1916 respectively. 


T. R. Ramachandra Aiyar, T. R. Krishnaswami Aiyar and 
T. D. Srinivasachariar for this appellants. 


T. M. Krishnaswami Aiyar and S. Rangachariar for the 
respondents. f 

The Court delivered the following 

Judgment :—In Second Appeal No. 314 of 1920 :— 


This second appeal arises out of a suit for the specific per- 
formance of a contract—for the sale of the suit land—executed 
by the 2nd defendant on 10th October 1913 in favour of plaintiffs. 
The ist defendant, to whom the land was sold by the 2nd de- 
fendant on 14th March 1916, is the contesting defendant. The 
District Munsif decreed the suit; but, on appeal by the Ist 
defendant, the Subordinate Judge held that there was no con- 
tract and dismissed the suit. The plaintiffs appeal. l 


The alleged contract is evidenced by Ex. A, tbe material 
portion of which, runs as follows :—“ In respect of the lands 
which you and others had sold to my mother Ammoyammal 
on the 2nd October 1902, you executed a cultivation Muchi- 
lika to me ọn the LOth October 1913 specifying the lands with 
particulars of numbers, The amount mentioned in the said sale 
deed is Rs. 600. And the amount of small loans taken from 
time to time is Rs. 200. On payment being made of the total 
amount of Rs. 800 (Eight hundred), within the 30th Vygasi of 
any year* whatsoever, I shall execute a sale-deed to you 
in respect of the lands consisting of acres (10-52) ten and 
fifty two cents’ specified in the aforesaid sale-deed. I shall not 
execute a sale-deed to any other person. Should a sale be so 
effected to any other person such sale shall not be valid, ” It 
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is clear that, under this document, the promisee has the option 


. Of ‘paying the price agreed upon, within the 30th Vygasi of any 


year but that he was not bound to do so. Assuming that there 
‘was consideration for Ex. A and that there is an agreement 

inding on the promissor, this agreement may, in popular lan- 
- uage, be described as an agreement to sell. But what the 2nd 
defendant. really did was that she bound herself to sell to plain- 


w tiffs on certain terms, if they choose to avail themselves of the 


“binding offer and her agreement is in truth, merely an offer 


which cannot be withdrawn and certainly does not connote an 
agreement to buy. It is only in this sense that there can be 
said to have been an agreement to sell in the present case. 
(Helby v. Mathews, ! at page 477 per Lord Herschell, L. C.). In 
Dickinson v. Dodds 2 James, L. J. said “ Unless both parties kad 


"agreed there was no concluded agreement” ; and Mellish, L. J. 


said “ I am, clearly of opinion that it was only sn offer, 
although it is in the first part of it, independently of the post- 
script, worded as an agreement. I apprehend that, until accep- 
tance, so’that both parties are bound, even though ‘an instru- 
ment is so worded as to express that both parties agree, it is in 
point of law only an offer and until both parties are poyng, 
neither party is bound. ” 


The learned Vakil for the appellants, while conceding that 
the 2nd defendant could not sue the plaintiffs: for specific 
performance before the plaintiffs tendered the price, contended 
that the plaintiffs must be deemed to have agreed to buy but that 
only the payment of the price was postponed at their-option and 
that this is a case of successive (as opposed to simultaneous) 
performance of reciprocal promises (S. 54 of the Contract Act). 
But we find it difficult to follow this argument. ‘So long as 
the 2nd defendant cannot charge the plaintiffs with a breach 
or failure to perform though they are to begin, there never was 
a contract at all. The case in Charamudi v, Raghavalu 3 was 


5 referred to in the course ofthe arguments. The point now 


before us was neither argued nor decided in that case. The 
only point raised in it was whether the contract therein was 


` void as opposed to the rule against perpetuities. It may be 


that in the case of a personal contract exeçuted so far as one 








1. (1895) à. C, 471. 2, (1876) 2 Ch. D. 463. 
3. (1915) I. L. R-39 Mad. 462 : 28 M. L. J: 471. 
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party is concerned as in South Eastern Railway v. Associated 
Portland Cement Manufacturers, Ltd. it is binding between the 
partiess and no question of the application of the rule against 
‘perpetuities arises. But where the agreement is executory on 
both sides, with an option to one of the parties to do as he 
likes, there is nothing more than a standing offer, though it 
may be that, during the lifetime of the promisor, the distinc- 
tion between a binding offer and a complete agreement is not 
of much importance as between the parties. In Charamudi v. 
Raghavelu 2 the case arose between the parties and the offer 
was not revoked by the death of the promisor or otherwise. 
But when the offer is at an end, e.g., (1) by the death or insanity 
of the promisor (See Contract Act, S. 6 (4)) or (2) by the des- 
truction of the subject matter of the offer (See Edwards v. West 3 
of S. 56 of the Contract Act or (3) by the promisor selling it 
toa third patty, the sale being known to the promisee berore 
acceptance as in Dickinson v, Dodds, 4 there is nothing to accept. 
In the last case if the undertaking not to withdraw the offer was 
not a mere nudum pactum but a binding undertaking it may 
be that the promisee might mantain an action for damages 
against the promisor. But in this case the plaintiffs made no 
such claim against the 2nd defendant either in the Court below 
or in second appeal. So far as the 1st defendant is concerned, 
there is no agreement, the specific performance of which can 
be claimed by the plaintiffs (See Dickinson v. Dodds 4 and 
Second Appeal No. 2594 of 1914). 

The result is the Second Appeal fails and is dimissed with 
costs of the ist defendant (1st respondent). 

In S. A. No. 315 of 1920. 

It is conceded that this second appeal follows the result 
of Second Appeal No. 31+ of 1920 and is dismissed with ‘costs 
of the plaintiff (tst Respondent). 








A. S. V. - Second Appeal dismissed, 
1, (1910) 1 Ch. 12. 2. (1915) I. L. R. 9 Mad. 462, 
3. (1878) 7. Cn. D. 858 4. (1875) 2 Ch. D. 463. 
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! 


PRIVY COUNCIL, 
PRESENT : LORD BUCKMASTER, LORD CARSON, SIR JOHN 


EDGE AND SIR LAWRENCE JENKINS, b 

Pandurang Krishnaji .... Appellant, 
v. ji 

Markandeya Tukaram & others ... Respondents, 


' [On Appeal from the Court of the Judicial Commissioner 
Central Provinces. ] 


Registration—Registered Agreement between Co-sharers in a village to 
lransfer their shares in certain event —Agrcement signed only by the transferee 
but presented for registration by one of the transferors — Unregistered letter 
from Transferors evidencing acceptancé of terms of Agreement and admitting 
the happening of the event—Admissibt lity—Registration Act XVI, of 1908 
Ss. 17, 49—E'sto prel—Attestation of deed—Indian Evidence Act I of 1872, S. 115 


Attestation of a deed by itself does not estop any parson from denying any- 
thing except that he has witnessed the execution ot the deed. Knowledge of the 
contents of the deed ought not to be inferred from the merc fact of the attestation , 
though an attestation may take place in circumstances which would show that the 
witness did in fact know of the contents of the deed. S 

Banga Chandra Dhur Biswas v. Jagat Kishore Chowdhuri’, referred to. 

The Appellant aad his two uncles were co sharers in certain villages, of 
which the Appellant was the registered proprietor, A deed of settlement s'gned 
by the Appellant and addressed to his two uncles provided that the Appellant was 
to manage the villages taking a salary and paying the expenses, that, if there was 
a loss, the uncles should make good the amount in respect of their shares on 
demand and that, in case, of default, the uocles should lose their shares in the 
villages. This deed was presented for registration by one of the uncles and duly 
registered. Inthe year followiug, tbere was los; in respect of one of the villa- 
ges, Ona demand by tue Appellant, the uncles wrote a letter to him that he was 
liable for the profit or loss accrued or accruing, that they were not to take shares 
and pay the loss and that he might manage as he liked. Subsequently the uncles 
transferred their shares in the village in question by a deed which the Appellant 
attested as a witness. , f 

Held : (1) that, although the deed of settlement was only signed by the Appel- 
lant, the arrangement made under it was a perfecily valid one, as it was accepted 
by the uncles and acted upon by the Appellant, (2) that the subsequent letter did 
not require registration as it was not an instrument of transfer but was only a 
piece of evidence showing that the uncles accepted the terms in the earlier deed of 
settlement and admitted that the condition upon whicli the first agreement was to 
operate had in fact arisen, and (3) that the Appellant was not estopped in denying 
that he was a party to the subsequent transfer by the uncles as there was no proof 
of his knowledge ot the contents of the document he attested. 


Appeal (No. 62 of 1920) from a Decree and a Judgment of 
the Court of the Judicial Commissioner, Central Provinces, 
reversing a decree of the 2nd Additional District Judge, Amraoti. 

eats Re re ae 


* P, C. A. No. 62 of 1920. 
1. (916) L. R, 43, J. A, 249 : 31 M. L. J. 563 : 44 Ç. 186 (P. C,) 
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The suit was instituted by the first Respondent against the 
Appellant and others for partition and possession of a 8-anna 


. share ina village. The facts are sufficiently set out in their 
Lordships’ Judgment. 


The District Judge dismissed the suit but on appeal the 
Judicial Commissioner passed a decree directing partition and 
possession. Hence the present appeal. 

1921, October 27, 28. Dube for Appellant : 

The Judicial Commissioner was wrong in thinking that the 
Appellant was estopped. Banga Chandra Dhur Biswas v. Jagat 
Kishore Chowdhuri (H. 

The letter of April 11, 1910 did not affect title to the pro- 
perty ; the Appellant's title was established by the earlier deed of 
settlement. The letter is admissible in evidence to show that 
the uncles accepted the terms of the settlement and admitted 
that the event referred to therein had occurred. (S. A of the 
Registration Act). Baid Ram v, Tika Ram ?, 

The Appellant and his uncles acted upon the terms of the 
settlement and the letter for along time and effect must be 
given to it apart from technicalities. Mahomed Musa v, Aghore 
Kumar Ganguli 8), 

The Appellant’s attestation of the deed does not estop him 
from denying that he knew its contents or consented to them. 

De Gruyther, K. C. and Parikh for Respondents. 

There is evidence that the Appellant attested the deed 
knowing its contens and his attestation led the transferee to 
believe that he consented to the transaction. The transferee was 
a bona fide purchaser. The attestation amounts to a representa- 
tion by which the Appellant was estopped. Sarat Chandra Dey 
v. Gopal Chunder Laha, 4) 

Apart from the letter of 1910, there was nothing to show 
that the uncles had relinquished their shares. The letter is 
‘useless in the absence of registration, for purposes of evidence. 
It is not admissible without registration. ‘The deed of transfer 
provided for transfer of all the villages. 

Dube replied, 


1. (1916) L. R. 43 I. A. 249. 2: (1917) I. L. R, 39 A. 300. 
3. (1914) L, R. 42 I. A. 1:28 M. L. J. 548 : 42 C. 381. 
4. (1892) L. R. 19. I. A. 203, 
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1921, Oct, 28. The Judgment of their Lordships was 


` delivered by 


LORD BUCKMASTER—The plaintiff in the suit out of which 
this appeal has arisen is the first respondent. His, plaint asked 
that a joint estate in certain property known as Mauza Khandal 
should be partitioned, and that it might be declared that he 
was entitled to an'8-anna share in the property. The suit was 
dismissed by the District Judge of East Berar, but was granted 
in the Court of the Judicial Commissioner, . The respondent's 
title rested on two deeds, the first, dated the 2nd February, 1914, 
by which two grantors, Kanhoba and Vishwanath, the sons of 
Raghu, purported to convey the property in question to one 
Hari Govind Damle for Rs. 9,100, and the second dated the 
26th June, 1914, by which Hari Govind Damle conveyed the 
same parcels to the said respondent for Rs. 15,000. So far as 
the documentary title is concerned, it is complete, and ifin 
fact Vishwanath and Kanhoba had the right to convey 
the two shares covered by the deed of the 2nd F ebruary, 
1914, there could be no answer. to the respondents’ 
claim. The first question that arose in the suit and remains for 
decision upon this appeal is whether those two signatories pos- 
sessed that right or no, and the second whether, if no such right 
existed, the appellant was estopped from setting up the defect. 
The dispute arises in these circumstances, ‘The village in ques- 
tion was originally part of the joint estate of a joint Hindu 
family, which had separated before 1906, leaving this village 
undivided, The joint family had been constituted by the four 
sons of}Raghu. The eldest of these, Krishna, died before the 
separation, The appellant Pandurang was one of the sons of 
Krishna, and so also were the second and third respondents. 
The other respondents, with the exception of No. 8, were 
descendants of two of the dead sons of Krishna, and respondent 
No. 8 Mussammat Sakhubai represented Luxman the second son 
of Raghu, who was also dead. The two other sons of Raghu 
were, as has already been stated, Kanhoba and Vishwanath, who 
were each entitled to a one-fourth share, 


Pandurang was the registered holder of the land. In 1906 . 
disputes, with the exact nature of which their Lordships are 
unacquainted, had arisen between him and the other joint 
members, Accordingly on the 8th September, 1906, a document 


a 
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was executed which has given rise to the quėstion that 
has now, to be determined. It was stated to be a deed of 
settlement by Pandurang in favour of Kanhoba àud Vishwanath 


and S&khubai, the widow of Luxman, and it took the form of 


a statement made by Pandurang to his two uncles. It sets 
out their relationship to him, that a partition has been effected 
between them and him in respect of the ancestral property and 
- that only certain ancestal izara villages remain, of which Mauza 
Khandal is one. It continues by referring to the fact that disputes 
had often arisen and tended to arise between them and himself 
and it then proceeds to put forward the terms of the settlement. 
The effective part of those terms is this, that he, Pandurang, 
will manage in future all the village affairs and take Rs. 180 per 
annum as his.salary and remuneration for doing it; that he will 
pay the necessary expenses, and that if the village profits were 
not sufficient to.meet the expenses and there might be a loss, 
his two uncles, should pay on account of the loss, in propor- 
tion to their shares. It then concludes in this way: “ If you 
raise contentions in future in respect of the loss, they shall not 
be heard, and you shall be held to have lost, under this Vyavas- 
tha Patra (deed of settlement), your shares in the villages. The 
shares shall, however, be lost if the losses are demanded and 
not paid in the presence of the panch.” It finally refers to a 
suit pending between himself and his uncles in respect of the 
villages, and states that it has been compromised under the 


settlement. That document was signed by Pandurang alone, 


but it was presented for registration by Vishwanath, one of the 
two uncles of Pandurang, and registered accordingly. Nothing 
appears to have been contained in the document affecting 
Sakhubai, and her only defence to the suit isa statement that 
Pandurang is estopped from disputing the sale deed of the 
‘2nd February, 19i4. Pursuant to the arrangements made 
in that agreement, Pandurang continued to manage the 
estate and to make the payments. It must also be assumed 
that the civil suit was compromised, It appears that in the 
course of management there wasa loss in respect of this 
particular village, Mauza Khandal. The other villages, although 
the exact accounts have not been produced, apparently roughly 
balanced but as to Mauza Khandal there was, in 1910, a loss 
for the four years of a total of Rs. 1,069. The fact that this 
joss had been ‘incurred was mentioned to the two uncles of 
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Pandurang, and a letter to him in the handwriting of Vishwa- 
nath was drawn up on the 11th April, 1910, and signed by both 
of them in these terms: “You have demanded from us 
Rs, 533-1-3 pies (rupees five hundred and thirty-three, ond anna 


- and three pies) found due on account of loss iri Khandal Izara 


for four years from 1907, But we cannot pay the same, You 
are therefore liable for the profit ór loss which accrued up till 


_ now and may accrue in future. We are not to take a share 


and pay the loss. You may make a management as you like.” 

It was not registered, The arrangements evidenced by those 
two documents would be sufficient for the purpose of conveying: 
the shares of Kanhoba and Vishwanath to Pandurang, but the- 
teal argument that has been brought before this Board against 
that effect being given to these transactions is that the first docu- 
ment was not formally signed by Vishwanath and Kanhoba, and 
that the second document was not registered and therefore could 
not be given in evidence. Their Lordships think that both 
these contentions fail, With regard to the first, the arrange- 
ment was a prefectly good one according to the law in India ac- 
cepted by Vishwanath and Kanhoba and acted upon by 
Pandurang, even although the document was not in fact signed 
by the persons to whom it was addressed. That Pandurang 
did act upon it is beyond dispute. - The only question that 
follows is whether the subsequent letter wasjan effective instru- 
ment necessary for the purpose of transferring the property, or 


‘whether it was only a piece of evidence not constituting 


acceptance of the earlier proposal but showing that it had been 
accepted and that Vishwanath and Kanhoba, admitted that the 


_condition upon which the first agreement was to operate had in 


fact arisen. Their Lordships think that the latter is the true 


“interpretation, The document itself contains nò statement of 


conveyance or release. It repeats that Vishwanath and Kanhoba 
are not to take a share and pay the losses because they are , 
unable to do so, and read, as it must be read, as a sequel to the 
earlier document which had been drawn upon in 1906, it is a 
recognition that the share will pass as that document provides, 
There was consequently no need for its registration. 

It is then urged that in point of fact the original document 
dealt with the share in all the villages as one, and the evidence 
goes to shoW that the only village with regard to which-the 
accounts were placed before Vishwanath and: Kanhoba was the 


$ 
“a 
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' village of Mauza Khandal, to Which alone the letter relates, 
Their Lordships think that there is no weight in this contention. 
There oud be no reason, éven on the original agreement, to 
prevent the parties dealing with the one village instead of the 
three. The terms are clumsily expressed, and the letter merely 
shows that all parties accept the interpretation of the earlier 
document as permitting each share to be dealt with individually 
instead of all being necessarily grouped together. It is therefore 
not surprising that this contention: does not appear to have 
been raised at any time prior to the actual hearing before 
their Lordships. 


There remains the matter which, so far as can be gathered 
from the judgments in the courts from which this appeal has 
proceeded has been the real controversy, and that is that what- 
ever be the true effect of the transaction Pandurang is estopped 
fróm setting it up against the respondent. The first estoppel that 

_is put forward, which was undoubtedly the estoppel upon which 
the real issue was taken, was said to arise by virtue of the fact 
that’Pandurang had himself attested the first deed which had 
been executed on the 2nd February, 1914, conveying the pro- 
perty to Damle. The issue is framed in these words: “Is 
defendant No. 1 (i.e. Pandurang) estopped from questioning the 
right, title and interest of defendants Nos. 9 and 10 (ie. 
Vishwanath and Kanhoba) in the property transferred under the 
sale deed dated the 2nd February, 1914, on account of the fact 
that he attested. that deed.” And then a further issue is raised 
as to whether he attested with knowledge and consented to the 
transfer. Before their Lordships consider’ the circumstances 
in which that attestation took place, they think it is desirable 
to emphasize once more that attestation of a deed by itself 


estops a man from denying nothing whatever excepting that he 


has witnessed the execution of the deed, It conveys, neither 
directly nor by implication, any knowledge of the contents of 
the document, and it ought not to be put forward alone for the 
pupose of establishing that a man consented to the transaction 
which the document effects. It is, of course, possible, as was 
pointed out-by their Lordships in the case of Banga Chandra 
Dhur Biswas v. Jagat Kishore Chowdhuri 1 that. an attestation 


may take place in circumstances which woyld show that the 
e ee 
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witness did in fact know of the contents of the document, but 
no such knowledge ought to be inferred from the mere fact of 
the attestation. Their Lordships think that a mistake hag arisen 


, in this case, not for the first time, from assuming that attestation 


carries some greater weight. In the present instance the Jearned 
District Judge says in his judgment at page 47— 

My impression is that Panduging did not understand the nature of the conse- 
quences that may accrue from his conduct and what interpretations would be put 
upon the fact of his signing tbe deed aè an attes:ing witness, I therefore hold that 
the defendant Pandurang is not estopped from raising the question that he was 
not bound by his mere signature to show that he consented to the result that he 
was not entitled to them. E f 

That is the wrong way of approaching the question. Pan- 
‘durang is not estopped by his mere signature unless it can be 
established by independent evidence that to the signature was 
attached the express condition that it was intended to convey 
something more than a mere witriessing of the execution, and 
was meant as involving consent to the transaction. The state- 
ments made by the learned Judicial Commissioners at page 61 
of the record are even more startling, and they appear to show 
that the error as to the effect of attestation must be very wide- 
spread, They state there : “The mere attestation of a sale deed 
does not work an estoppel unless it is pleaded and proved that 
such attestation has induced a belief followed by action.” 
Estoppel does not arise from any such circumstance, As already 
stated, attestation itself does not effect it, nor does the belief of 
other parties as to the meaning of attestation affect the man who 
has placed his signature as a witness, unless it can be established 
that he knew that that belief would arise, and signed with that 
intent. A similar statement is to be -found later on in the 
judgment, where the learned Judges say— 

We think that altestation by a person who bas or claims any interest in the 
property covered by the document must bz treated, in the absence of any evidence 
to show that he was ticked into making the signature prema facic as 
a representation by him that the title recited in the document is true and will 
not be disputed by him as against the obligee under the document. 

Their Lordships are bound to point out that that is an 
entire misapprehension of the law of estoppel, and that if that 
misapprehension be not corrected, much mischief may be done 
in the administration of justice in India, They think it well to 
recall the precise’ words in which estoppel is defined in the 
Indian Evidence Act of 1872, S. 115, which is in these terms :— 


4 
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When: one person has, by, his declaration, act ory omission, intentionally- 
caused or permitted another person to believe a thing to be true, and to act upon 
such belief, neither he not’ his’ representative’ shall bé allowed, in any suit or 


T i Ee x ot ae = pera ra OE E: 3 n Eue + cer 
proceeding between himsélf‘and such person or bis representative, to ‘deny the 
. ' -> ra r 


' truth of that thing, 


If ‘the’ clear’ rule there laid down had been observed, the 
difficulties’ which have embarrassed ' this ‘case’ would ‘not have 
arisen. {tig then said that“ attestation in- this patticular .case 
had greater weight becaiise “Of 'the ‘circittistances associated 
_ with the execution ‘of the’, deed. “Those” circumstances,” when 
they are carefully ekamined, amount to this: That it is alleged 
that Pandurang knew of the deed’s contents’: that “he was 
warned against signing it; that he-said le:did not mind signing 
it because he had no ‘objection, and that there were, circum- 
stances from which it is possible to infer' that he in fact, consent- 
ed to the sale. No one of these suggestions was put to Pand- 
urang himself and their Lordships are unable to draw that in- 
ference from the other-evidence. ‘There can be no doubt that 
in 1910 Pandurang had. obtained a formal acknowledgment of 
the fact that the condition "under. which his title to these two 
shares „arose had in fact taken place. He must be assumed’ 


to have’ known that his right was théi''-established, sub- | 


ject to whatever argument might be ‘raised as to the 
question: of' registration, which obviously” was not'in the 
mind of either of ithe. pasties.. > He thought that the property 
was worth some Rs. 4,000, it was to be sold for Rs. 9,100, and 
the whole of the'right and interest that arose to -him -by virtue 
of the fact that the’Rs. 533 that were owing to him had not 
been paid was, to disappear; he was to get nothing - whatever 
out of it, and he was to relinquish the, right to. which the non- 
payment of the monies had given rise. ` It seems to their 
Lordships impossible to think that in such circumstances a man 
could have attested’a deed for the purpose of rélinquishing for 
no consideration whatever a right which, upon the face of the 
document, would have psej one of great value. Their Lordships 
do not think that the evidence’ that Pandurang knew ‘of’ the 
contents df this deed and attested ‘for the purpose of evidencing 
his consent ‘can be ‘accepted, ‘and’ the ‘burdén of establishing 
that ‘contention lay upon the” plaintiff. If in fact there’ be a’ 
practice, as “is suggested ‘froin’ ‘the evidence, that “when the’ 
consent of parties to fransactions is required, it cah Be obtained- 


R—57 


E 

P.G, 

Pandurang ` 
Krishnaji 
vo 

Markandeya 
Tukaram. 


Lord Buck- 
master, 


P. C. 


© Pandurang 
Krishnaji 


v, 
Markandeya 
Tukaram, 


Lord Buck- 
master. 


P. C. 
Nathu Khan 
v. 
Thakur Bur- 
tonath Singh 


444 THE MADRAS LAW JOURNAL REPORTS, (VOL. XLU. 


by inducing them by one means or another, to aitest a signature 
of the executing parties, the sooner that practice is discontinued 
the better it will be for the straightforward dealing essential in 
all business matters, 

‘ Their Lordships therefore think that this estoppel has not 
been made out, and for the reasons already given they think 
that this appeal ought to be allowed. The judgment in the 
Court of the Judicial Commissioner should be reversed and the 
suit dismissed with costs, the appellant to have his costs of this 
appeal and in the Courts below, and they will humbly advise 
His Majesty to this effect. 

Solicitors for appellant : Barrow, Rogers and Nevill. 
Solicitor for respondents : £. Dalgado, 
K. V. L. N. Appeal allowed. 


PRIVY COUNCIL. 


PRESENT: LORD BUCKMASTER, LORD ATKINSON, MR. 
AMEER ALI AND SIR LAWRENCE JENKINS. 
/ 


Nathu Khan and others ... * Appellants 
l and 
Thakur Burtonath Singh and others . Respondents, 


[On Appeal from the Calcutta HighiCourt.] 


Transfer of Property Act, LV of 1882, S. 55, sub-section (1) (g), (2)—Properiy 
sold free from encumbrances — Purchaser's right to refund ‘ofsmonies paid by 
him towards previous encumbrances. 


A purchaser of immovable property is entitled to a; refund of all mon‘es paid 
by him either for redemption of the mortgages existing on the property purchased 
by him at the date of such purchase, or for purchase of the property on sales 
under such mortgages, or to prevent such sales. 


. Case in which the successful Appellants are. deprived of casts as they have 
failed to place before the High Court the section of tne Transler ot Property Act 
which entitled them to the relief claimed. 


Appeal (No, 13 of 1921) from a decree of the Calcutta High 
Court (Chaudhuri ond Newbould, JJ.) reversing a decree of the 
subordinat Judge of Hazaribagh. 

The Appellants purchased three mouzahs in the Zemindari 
of Bagdo, from one Lakhapat Nath in 1904. The purchase 
deed contained the express declaration that the property was sold 
free from all encumbrances. But there were in fact certain 











*P.C.A No, 13 of 1921. 
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encumbrances existing on the property at the date of the pur- 
chase. The vendor sold-certain other properties to the first 
defendant to pay these encumbrances but they were not paid. 
On the tnortgagees who held the prior charges taking steps to 
realise their securities by sale, the first appellant paid certain 
sums to them in order to clear the property. The Appellants 
instituted the present suit to recover the amounts paid by them 
from the first defendant and their vendor or from their pro- 
perties. , 

The Trial Judge decreed the claim of the Appellants, but on 
appeal the High Court allowed the appeal and dismissed the 
suit on the ground that the Appellants were not compelled to 
make the payments to avert the sale. Hence this appeal. 


1921 Dec. 1, 2 : Kenworthy Brown for Appellants :— 

S. 55 of the Transfer of Property Act IV of 1882 clearly 
lays down the duties of the vendor. The payments were made 
by the Appellant to prevent the sale of the purchased property. 
The Appellants are bound to redeem and ‘pay the prior mort- 
gagees. S. 69 of the Indian Contract Act is also referred to 
1921 Dec. 2. The Judgment of their Lordships was delivered by, 

LORD BUCKMASTER.—On the 6th September, 1904, one 
Lakhpat Nath sold to Nathu Khan, Girab Ali Khan, Banhad 
Khan and Ramzan Khan, three mouzahs, situate in the zemin- 
dari of Bagdo, at the price of Rs. 19,000. Nathu Khan is dead 
and his representatives together with the other purchasers are 
the present appellants. The purchase price was to be discharg- 
ed by the cancellation of certain debts due from the vendor to 
the purchasers and as to the balance in cash, -The purchase 
deed contained the express declaration that the property was 
sold free from incumbrances and consequently by S. 55 (1) (g), 
Sub-S, (2) of the Transfer of Property Act the vendor must have 
been deemed to contract with the buyers that he had power to 
transfer the property so sold, and consequently that the pro- 
perty was free from burdens. In truth there were existing upon 
the estate considerable charges and it appears that the vendor 
“recognising this fact and being anxious to secure their liquida- 
tion on 7th September, 1904, entered into an arrangement with 
one Bindesri Charan. This took the form ofa sale by the 
vendor to Bindesri Charan of another estate for® a sum of 
Rs, 82,200, the purchase price to be discharged by the pay- 
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ment of. a considerable numberof debts,. which . included 
among others those. owing upon the property already sold to 
Nathu Khan and his.co-purchasers, .Had Bindesri .carried out 
the terms of that arrangement no. dispute would have arisen, 
but unfortunately he did not and as: the mortgagees who held 
the prior charges upon the property sold. to Nathu Khan and 
others proceeded. to.extremities and took steps to realise. their 
securities by sale, Nathu Khan, apparently alone but probably 
on behalf of all the purchasers, paid three separate sums of. Rs- 
4,287, Rs. 37,090 and Rs, 4, 646 in, order to clear the property, 
and no part of these moneys. has, been „repaid, tọ them. About 
these facts there appears to be no doubi, for although the High 


' Court from where this; appeal proceeds appears to have doubted 


whether the property was actually subject to an effectual order 
for sale, yet the” fact that it was subject” to the mortgages 
appears reasonably‘ clear. “After thé paynients had been made, 
Nathu and his co-purchasers oe a suit ‘against Bindesri, 
Lakhpat, who was defendant No. 2 ‘to the’ ‘proceedings,’ and 
others, asking’ for ‘the recovery a the ‘sums paid against ‘the 
properties and persons of the ‘defendants. The plaint was a 
clumsy document, and'the suit ‘as against- Bindersi was miscon- 
ceived, for the’ plaintiffs were no parties -tothe ‘deed of 7th 
September, 1904, and no trust was’ thereby ` creatéd in their 
favour. The real-case was a' personal claim’ against Lakhpat,-and 
this is in.fact included in the: general confusion of the suit, A sub- 
sequent’ suit: wag also brought: by: Lakhpat’ Nath against Bindesri 
Charan and: Nathu. Khan and his: cotpurchasers and others’ to 
obtain rescission’ of the'sale of | 7th- September; “£904, on the 
ground that Bindesri Charan had wholly failed to comply with the 
obligations that he undertook-for Nathu “Khan; the purchaser was 
made a party to this: suit which was-‘coniproinised before. trial 
and ‘the compromise-bé¢ame incorporated in a décree-under the 
seal. of the Court ‘of the 20th July," 1908. ‘It is unfortunate that 
this decree is couched iti language 'which renders’ it extremely 
difficult to give a fair grammatical construction -to all its terms, 
but their ‘Lordships think that none the less its purpose is clear 


.-and. the obscurity is doubtless due tothe -fact that it represents 
the actuzl agreed terms'of the parties which have not ‘been put 


into plain legal phraseology. The'decree provides for the return 
of the prdperties sold to Bindesri, pec toa condition expres- 
sed in the words :—, ' 
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0.“ That in case the defendant. No. ‘2 becomes, liable to Nithu Khan and others 
(plaintiffs in suit No. 122 of 1907), in the final decree in that suit, that sum will be 
pay able by the plaintiff to those defendants, and the property whic’) is the subject 
of this-suit will remain charged with this debt payable to those. defendants ” 


Whe effect of this order was as. follows : that if .Lakhpat 
Nath, who, _ notwithstanding the fact that he was plaintiff, 
because hewas_ defendant, No. 2'in suit No. 122 of 1907, is 
referred to as the defendant No... 2 ,becomes liable to Nathu 
Khan and others who are the plaintiffs in. the suit No. 122 of 
1907, in the final decree of that, suit, that .sum—that is the sum 
for which he is liable--will be payable, by, him, Lakhpat Nath to 

Nathu Khan and others and the „property the subject of the 


present suit will remain charged with the debt payable to those ; 


‘defendants, The confusion in this decree is due to the fact 
that while it refers to the suit instituted by Nathu Khan against 
Lakhpat Nath and others to obtain a declaration of liability, it 
introduces the description of the parties alternately by virtue 
of their. capacity in that suit, and _ their capacity in’ the suit 
which i is being compromised, with the result that the same 
person becomes the defendant and the; plaintiff in the same 
sentence, Their | Lordships . having carefully studied the 
language of the ‘decree are, satisfied that the interpretation that 
they have placed upon it is correct and indeed it is the only 
inter ‘pr etation that could give reasonable effect to the claim that 
Nathu Khan possessed against Lakhpat Nath at the time when 
the suit was set on foot. The suit referred to as No. 122 of 1907 
was ‘the suit brought by, Nathu Khan ‘and others asking for relief 
against Lakhpat Nath i in respect of payments to which reference 
has been made and it is the suit out.of which this, appeal, has 
arisen. “Lakhpat, died before ‘this suit came on for hearing, his 
heir was added in-his place, and, the learned Subordinate Judge 
held that as he derived benefit from the payments made by the 
plaintiffs, it was equitablé that the plaintiffs, must,be recouped, 
‘and he ordered sale of the properties ,that, had been, sold to 
Bindesri, if the amount were not paid., M 
l Upon, appeal the High ‘Court held that; the plaintiffs were 
not compelled to make the payments, to avert. the sale, and that 
they were not entitled to any relief. |, >. 
Their Lordships find it difficult to YA the view siia pur- 
chasers of a property are not compelled to pay off mortgagees 
who have obtained decrees for sale, even :‘though’a sale is not 
immediately threatened, but’ it ` appears theré’were’ ‘gitéstions 
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about the nature of the sales not explained to their Lordships 


which may have caused misunderstandin g.on this head. 
‘The present appellants are themselves responsible for what 


occurred, for there would have been no difficulty in obtdining 
relief had the section of the Transfer of Property Act to which 
attention has been called been placed before the Court. It is 
plain from that section that as Lakhpat Nath had bound himself 


` to deliver the property free from incumbrances, and had only 


delivered it subject to the charges which Nathu paid, Lakhpat 
was therefore liable for the monies paid by the purchaser in 
order to clear his title. If that simple view had been presented 
to the Court of first instance and to the High Court their 
Lordships see no reason to doubt that the matter need 
not have proceeded as far as this Board: but the Courts 
below appear to have been confused with the effect of what 
had taken place and they do not seem to have had their atten- 
tion directed either to the statute or the decree although the 
compromise was mentioned. It may be that as the decree was 
made after this suit was instituted, its execution might have 
been a difficult matter in the present proceedings, but with that 
their Lordships do not intend in any way to interfere. All that 
they think the appellants here are entitled to is (a) a declaration 
that in the circumstances Lakhpat Nath did become liable to 
Nathu Khan for the monies paid by Nathu Khan either for 
redemption of the mortgages existing on the property purchased 
by him on the kobala of the 6th September, 1904, at the date of 
such purchase, or for purchase of the properties on sales under 
such mortgages, or to prevent such sales ; and (b) that the person 
mentioned in the decree of the 20th July, 1908, as the defendant 
No, 2 was intended to be Lakhpat Nath, Their Lordships for 
these reasons will humbly advise His Majesty that the judgment 
appealed from should be set aside and the decree of the learned 
Judge of first instance be modified by the introduction of the 
above declaration that Lakhpat was liable to the plaintiffs in 
the suit for the monies paid under either of the above heads, 
and if any dispute exists as to stich payments an enquiry must 
be directed to ascertain the facts. The appellants will have 
their costs in the Courts below. There will be no costs of the 
appeal, 
Pr a appellants: Pugh and Co. 
K. V. L. N. = Appeal allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT-:—MR, JUSTICE KUMARASWAMI ‘SASTRI. AND 
MR. JUSTICE DEvaposs, 


Tadepalli Nagabhushanam (dead) and... Appellants* 
others (Plaintiffs.) ° 
v, 
Siram Ramachandra Rao and others ... Respondents (Defen- 
danis Nos, 1,2, 4 
i and 5.) 


:Comyany—Shares—Transfer of —Fo! malities necessary for—Rights of pur- 
chaser in Court auction--Ctvil procedure Code O. 21, Rr. 46, 76, 79, 80--Discretion 
of Directors to refuse -to recognise lransfer—Transfer not complying with the 
formalilies brescribed—Rights of transferee. 

A deed of transfer of shares in a company not complying with the formalities 
prescribed by the Indian Companies Act and the Articles of Association of the 
Company, is invalid as against a person, who has purchased the shares in a sale 
in execution held under the provisions of the Civil Procedure’ Code. When the 
law prescribes a mode of transfer for shares ina limited company, compliance 
with that mode is necessary before property can pass so as to confer title on the 
transferee as against third persons, A transfer of shares in a company otherwise 
than as is provided by the Companies Act and the Articles of Association, may 
confer a right in equity on the transferee to compel the vendor to execute a proper 
conveyance and the transaction evidenced by transfer can be regarded as an 
agreement to convey capable of being perfected into anfabsolute conveyance by 
compliance with the prescribed formalities. Until then, the transfer is inchoate 
and the transferee cannot claim priority over a court auction purchaser of the 
shares. i 

Torrington v. Mager (1) Moor v. North Western Bank (2) Soctely General 
de Paris v. Walker, (3) Kurri Veerareddi v. Kurri Bapi Reddi (4) Ramanathan xw. 
Rauganathan (5) tollowed. 


Akbar Fakir v, Intail Sayal (6) Syamkishore v. Dines Chundra (7) Bapu Appaji 
v. Kashinath Sadota (8) not followed, 


Obiter.—It is open to the Directors of a company in the Lona fide exercise of 
the discretion vested in them under the Companies Act and the Arf'cles of Asso- 
ciation, to refuse to recognise the purchaser of the shares of the company ina 
court auction, as a share-hoider,in the company. 

Manilai Brijlal v. The Gordhan Spinning and Manufacturing Co. (9) 
approved. 

Second Appeals against the decree of the District Court 
of Kistnarat Masulipatam in A. S. No. 240 of 1918, A. S. 219 of 
1918, A. S. 220 of 1918 preferred agains! the decree of the 
of the Temporary Subordinate Judge of Masulipatam in O, S. ` 
No. 03, of 1917, and 62 and 65 of 1917. 








* S. A, Nos. 1626, 1719 and 1773 ol 1919. 24th January 1922. 

‘4. (1902) 2 K.B. 427. 2. (1891) 2 Ch. £99. 

3. (1885) 11 A.C 20. 4. (1906) 29 Mad. 33@ 16 M. L. J 395. 

5- (1917) 40 Mad. 1134 : 33M. L J, 252. 6. (1915) 291. C. 707, 

‘7, (1919) 31 C. LJ. 75. 8. (1916) I.L.R. 41-Bom. 438 
9. (1946) I. L. R. 41 Bom. 76. : 
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. P, Narayanamurthi for appellants in S. A. 1626. 
.” T. S. Raghunatha Rao for respondents in S. A. 1626. 

V. Suryanarayana for appellant in S. A. 1719. 

T. M. Krishtaswami Aiyar for appellants in S. A. 1773. 

. -P. Narayanamurthi for the respondents in S. A. 1719 and 
1773: l 

The Court delivered the following. In Second Appeal No. 
1026 of 1919.. 

Judgments : Kumaraswami Sastri, ]J—These appeals re- 
late. to the validity of the transfer of certain shares in limited 
companies governed by the Indian Companies Act. 

One Venkatasubba Rao owned shares in Sri Krishna Cotton 
Press Co., Ltd., Guntur,.Sri Krishna Jute and Cotton Mills Co., 


2 Ltd., 'Ellore, Bezwada Tripurasundari Cotton Press Co., Ltd., 


Heiwida and Sri Krishna Mill Co., at: Masultpatam. He was 
indebted to Thadipalli Venkataramayya and in consideration 
of the money due to him he executed, a deed of transfer Ex, L. 
dated the 20th April.1912 whereby he transferred the shares 
mentioned in that document for a sum of Rs. 3000, The deed 
is in the usual form and is signed by Venkatasubba Rao only, 
Notice was.given of this assignment. to the various companies 
whose shares were tranferred but the transferee was not regis- 
tered as a share-holder owing to objection being taken’ as to 
the form .of.the transfer not complying with the articles of 
association ‘and owing to prohibitory orders having been recei- 
ved by the Companies in respect of the shares. It appears that 
after the sale and before notice to the Companies these shares 
were attached by prohibitory orders in execution of decrees 
against the transferor, and they were subsequently sold in ‘execu- 
tion and purchased by strangers. The competition is between 


the auction purchasers at the court sales and the transferee 


undér as deed of assignment Ex. L. 

regards the shares held in limited companies, it is 
fea ito, consign the provisions of the Civil Procedure 
Cede as,.fegards the, ,allachment and sales of shares held by 
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the proper officer of the corporation, R. 76 provides that Tadepalli 


: Nagabhu- 

where the property to be sold is a share in a corporation the baie 

Court, may instead of directing the sale to be made by public Bien han 
ira ma- 


auction authorise the sale of such instrument or share through bhandra Rao. 
a broker, R. 79 clause (3) provides that where the property kumara- 
sold is a Share in a corporation the ‘delivery thereof shall be swami 
made by a written order of the Cout prohibiting the persen in Sastri J 
whose name the share may be standing from making any trans- 
fer of the share to any person except the purchaser or receiving” 
payment of any dividend ‘or interest thereon and the manager, 
secretary or other proper officer of the Corporation from per- 
mitting any such transfer or making any such payment to any 
person except the purchaser. Rule 80 provides that where the 
execution of a document or the endorsement of the party in 
whose name a negotiable instrument or a share in a Corpora- 
tion is standing is required to transfer such negotiable instru- 
ment or share, the Judge or such officer as he may appoint in 
this behalf may execute such documentjor make such endorse- 
ment as may be necessary and such execution or endorsement 
shall have the same effect as an execution or endorsement by 
the party. In the present case the shares. were attached by ' 
prohibitory orders in form required by the Code and they were 
sold and necessary notice was given to the companies concern- 
ed. So far therefore as the court purchasers are concerned, 
it is clear that the provisions of the law necessary to transfer 
the shares to them have been complied with, the only formality 
remaining is the actual transfer of the shares in their names 
in the companies’ books. Both under the Companies Act and 
under the Articles of Association of the various companies the 
Directcrs have a discretion to transfer the shares in the names 
of the auction purchasers, It is argued by Mr. Krishnaswamy 
Iyer that when there is a court sale and a purchaser under it 
there is no discretion left for the directors that they are 
bound to transfer the shares. It is argued by Mr, Narayana- 
murthi for the other side that there is nothing in the Com- 
| panies Act or the Articles of Association to make any difference 
between private sales and sales in execution’ of decrees, the 
necessity for the sanction of the directors being to prevent 
undesirable persons or debtors of the company from getting 
transfers of shares. The reason applies with equal!force to 
° private or court purchasers. We agree with the view taken in 
R—58 ji 
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Manilal Brijlal v, The Gordhan Spinning and Manufacturing Co., 
Lid, 1 that there is still a discretion in the Directors to recognise 
or not purchasers in execution of decrees. So far as regargs the 
transferee from the shareholder under Ex. L is concerned, . it 
is clear that the document of transfer does not conform with 
the provisions of the Companies Act or with the Articles of 


„Association of the Companies. The present case is governed 


by the Companies Act of 1882 and by the Articles of Associa- 
tion of the various companies. Itis clear that both under the 
Act and the Articles of Association the instrument of transfer 
of the shares of the Company has to be executed both by the 
transferor and transferee and in the form prescribed, So far 
as the transferee is concerned, the form contains a statement 
by the transferee that he agrees to take the shares subject to 
the condition on which the vendor himself holds the shares. 
The Act also provides that the transferor shall be deemed to 
remain the holder of the shares until the name of the transferee 
is entered in the Companies registers (See Table A 1 sche- 
dule). S. 44 of the Companies Act of 1882 enacts that the share 
or other interest of any member in a company shall be mov- 
able property capable of being transferred in manner provided 
by the regulations of a company. As observed by Channell, J. 
in Torkington v. Magee 2 shares which can only be transferred 
in a manner provided for in the Companies Act are not choses 


in action. S. 137 of the Transfer of Property Act excepts shares 


in Companies from the chapter dealing with transfers of ac- 
tionableiclaim. S. 26 of the English Act of 1866 requires that 
the deed of transfer should be executed by the transferor and 
transferee and duly entered in the register of transfers while 
Article 18 of Table A of the English Companies Act of 1908 
makes a slight alteration -and directs that the instrument of 
transfer should be executed both by the transferor and trans- 
feree and states that the transferor shall be deemed to remain 
the holder of the share until the name of the transferee shall 
be entered in the register. So that both under the English 
and Indian Law the deed of transfer has to be executed both 
by the transferor and transferee. The question therefore is 
whether a deed not complying with the terms of the Act, and 
the Articles of Association is valid to transfer shares as against 
et a es 





1. (1916) I. L. R. 41. Bom. 76 ; 2, (1902) 2 K. B. 427, 
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a person who has acquired the right to them by a court sale in 
manner required by the provisions of the Civil Procedure Code. 
The contention for the court purchaser is that where the law 
prescrtbes a mode of transfer, that is the only mode which is 
capable of passing property and that any other mode, although 
it may as between the transferor and transferee give him a 
right to complete his purchase by compelling the transferor to 
execute the necessary transfer as required by the Act will 
not avail against third parties. For the private transferee 
it is contended that his acquiring an equitable title is good not 
only against the transferor but against third persons also. We 
_are of opinion that the contention of th: court purchaser is well 


founded and that where the law prescribes a mode of transfer, ' 


compliance with that mode is necessary before property can 


pass so as to confer title against third persons. In Mc, Buen v.. 


West London Wharves and Warehouses Company 1 where there 
was a transfer cf shares but not in manner required by Act of 
Parliament it was held that the transfer of those shares in any 
other form would at least amount to an eqditable contract and 
that even if the Company Act upon the transfer and receive 
payments from the person who entered into that equitable 
contract and issue documents and treat him as a_share-holder, 
it would not have the effect of making him a real share holder. 
Sir George Mellish, L. J. observed “Tf a share-holder in a com- 
pany whose shares by Act of Parliament can only be transferr- 
ed by deed and by an alteration in the register, thinks ht to 
sell them in another way, which can only make an equitable 
contract at most, and the Company so far act. upon it that they 
receive payments from the person who has entered into that 
equitable contract and perhaps issue documents treating him as 
their share-holder and calling him their share-holder, does that 
have the effect of making him the real share-holder ? Now it is 
obvious that if we were to hold that it had that effect, the. conse- 
quence would be that the provisions of the’ Act of Parliament 
that shares should only be transferred by deed would be entirely 
eluded ; and any person who examined the register whether a 


creditor who wished to know who the shareholders were in the | 


Company, or a share holder who wished to know who his 
Company shareholders were would be ‘entirely deceived. None 
of the numerous cases cited appear to me to establish the 


1. (1871) 6 Ch. A. 655. 
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proposition that when a person has once become a legal share 
holderhe can be freed from his liability to. pay the calls simply 
by showing that he has made a contract which is void at law, 
but possibly may amount to an assignment in equity, an@ that 
the company to a certain extent has adopted that contract.” In 
Moore v, North Western Bank! where the competition was 
between two persons claiming title to sHares registered in the 
name of a third person in acompany Romer, J. observed: “ As 
between two persons claiming title to shares ina company like 


‘this, which are registered in the name of a third party, priority 


of tiile prevails, unless the claimant, second in point of time, can 
show that as between himself and the company and before the 
company received notice of the claim of the first claimant he, 
the second claimant has acquired the fuil status of a share- 
holder or at any rate that all formalities have been complied 
with and that nothing more than some purely ministerial act 
remains to be done by the company, which as between the 
company and the second claimant the company could not have 
refused to do forthwith; so that as between himself and the 
‘company he may be said ‘to have acquired in’ the words of 
Lord Selborne ‘a present absolite u conditional right to have 
the transfer registered before the ‘company was informed 
of the existence of a better title’ For that proposition 
the case of Societe Generale de Paris v. Walker 2 and Roots v, 


‘Williamson 3 are sufficient authorities and I need not refer to | 


the cases cited by the defendants “in argument which were 
decided previously to Societe Generale de Paris v, Walker?" 


“This case has been followed in R. D. Sethna v. National Bank 


of India 4 and the principle applied to the facts of that case, 
Societe Generale de Paris v. Walker’? is also a case of competi- 


- tion between two transferees neither of whom were registered 


in the books of the company and it was held that the person 


-who had the prior equitable title was entitled to preference. 


Lord Selborne. after observing that a merely inchoate title 
by an unregistered transfer would not’ for the purpose 
of the case be equivalent to a legal’ estate in the ‘shares 


and be sufficient to give priority against a prior trans- 
feree who had given notice of the prior equitable title to 


the company so as to compel the company to register the 





1, (1891) PCH, 599 (602—3.) 2, (1885) 11 A, C. 20, 
3, (1888) 38 Ch, D., 485 4, (1911) I. L, R. 36 Bom,334, 
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shares in the name of the applicant observed as follows :— 
“ Tf.indeed all necessary conditions had been fulfilled to give 
the transferee as between himself and the company, a present 
absolute unconditional right to have the transfer registered 
before the company was informed of the existence of a better 
title, the case might be different” and on the facts of the case he 
held that no such right was acquired by the subsequent transferee 
so as to give him priority. Where the law prescribes a mode 
of transfer any transfer otherwise than by the manner prescribed 
by law will not confer a valid title. So far as the Madras High 
Court is concerned it has set its face against what may be call- 
ed the equitable construction of statutes.” In Kurri Veerareddi 
v, Kurri Bapireddi 1, it was held that the provisions of S. 54 
of the Transfer of Property Act which provides for the mode 
of transfer of immoveable property are imperative and that 
courts would not be justified in disregarding them on equitable 
grounds. This decision was followed by another Full Bench 
ofithis Court in Ramanathan v. Ranganathan 2, where the 
observations of the Privy Council in Mahomed ,Musa v. Aghore 
Kumar Ganguli3 , and Venkayyammna Rao v, Appa Rao + , are 
explained as not overruling the principle laid down in Kurri 
Veerareddi v. Kurri Bapireddi 1, Though a different view has 
been taken in Calcutta and Bombay in Akbar Fakir v, Intail 
Sayal 5 Syamkisor v. Dineschandra 6 and Bapu Apaji v. Kashi- 
-naih:Sadoba 7, the decision of our High Court is. binding on us 
and we do not think we can hold that. a transfer otherwise than 
‘as is provided by the Companies Act and the Articles of 
Association can be valid. Treating theright of the private 
transferee therefore as merely a right in equity to compel the 
vendor to execute a proper conveyance and the transaction 
evidenced by the transfer as merely an agreement to convey, 
capable of being perfected into an absolute conveyance by 
complying with the rules laid down in the Companies Act and 
the Articles of Association, the question is whether he has any 
priority over the auction purchaser in a court sale who has 
given notice to the Company of his purchase. We do not 
think he has any such priority. 








1, (1906) I, L. R. 29 Mad. 336. 2 (1917) I. L. R, 40 Mad. 1134. 
3. (1914) I. L. R42 Cal. 801. 4. (1916) I. L, R. 39 Mad. 509. 
5. (1915) 291. C, 707. 

6. (1918) 31'Cal. L. J. 75. 7. (1916) LL. R. 41 Bom, 438, 
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As regards purchasers in court sales where the sale is con- 
firmed and the provisions of the Act are complied with there is 
nothing further to be done by the transferee or by the Court, 
When an order is issued under sub clause 3 of R, 79 of O. 21, 
C. P. C. the company acting through the secretary or proper 
officer could not make a transfer of the shares to anybody else. 
It has either to recognise the transfer or refuse to recognise it. 
Form 34 of App. E of the Civil Procedure Code is the prohibi- 
tory order contemplated in.R. 79, clause 3, It is addressed to 
the Secretary of the Company and recites the fact of the pur- 
chase by the auction purchaser of the shares specified in the 
order and prohibits the company from making any transfer of 
the shares to any person except the purchaser or from receiving 
any dividend thereon or from permitting any transfer or from 
making any payments to any person except the purchaser, It 
is issued under the Seal of the Court and signed by the Judge. 

We do not think that on the confirmation of the sale 
and the issue of the order any further steps are required 
to be taken by the Code There is no provision in the Code 


‘ which requires the execution of any further documents by the 


Court, In the view we take of the case the court purchaser 
in the present case has taken all the nscessary steps and 
brought matters to a stage where all that remains is for the 
Company to signify or withold its assent and he is therefore 
entitled to priority over the transferee from the shareholder 
who has not got an assignment in manner required by law and 
is merely in the position of a person who holds an equitable 
contract. In Second Appeal No. 1719 there is the further 
fact that the Court purchaser applied for the registration of 
the transfer and got his transfer recognised by the Company. 

Second Appeals Nos. 1719 and 1773 of 1919 are allowed 
with costs throughout and Second Appeal No. 1626 of 1919 is 
dismissed with costs of 2nd defendant throughout, 

Devadoss, J. :— | agree. 


A.V. V. 


Ses 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE KUMARASWAMI SASTRI AND MR. 
Justic# DEVADOSS. 


Angatiparambath Kanniyalli Chathu ... Appellant® (Plaintiff,) 
v 


Thekkæ Illath Neelakandhan alias 
Padmanaban Namboodry ... Respondent (Defendant.) 


Limitation Act, art 120—Cause of action—Declarotory suit—Refusal to 


enter name of applicant in revenue register—Successive orders—Starting point 
of limitation. 


Where the cause of action fora suit for declaration of title is the refusal of 
the Revenue authorities to enter the plaintiff's name in the revenue register, the 
starting point of limitation under article 120 of the Limitation Actis the date 
of the order of refusal by the Revenue anthonty. A subsequent application for the 


same relief and a subsequent order of refusal by the Revenue authority does not 
give a fresh cause of action for the suit, 


Chowdhry Shamanund v. Raj Narayan Das (1) Akbar Khan v. Turaban (2) 
relicd on. : 


Rajendra Kishor Rai Chowdhriv. Abdul Razac Chaudhri (3) Allah Jila v 
Umrao Hussain (1) Ananta Razu v. Narayana Razi (5) Jalandar Thakur v 
Jharula Das (6) distingushed. 


‘Second Appeal against the decree of the District Court 
of North Malabar in A. S. No. 70’of 1919 preferred against the 
decree cf the court of the District Munsif of Kuthuparamba in 
O. S. No. 767 of 1917. 

K. P, Ramakrishna Aiyar for appellant. 

K. Govinda Marar for respondent. 

The Court delivered the following 


Judgments :—Devadoss, J. :—The plaintiff alleges that he 
is the jenmi of the plaint property and that he applied to have 
the land registered in his name in 1917 and that on the objèc- 
tion’ of the defendant the Revenue Authorities refused to 
change the registry. He therefore sues fora declaration that 
he is the jenmi of the plaint land. Both courts dismissed the 
suit as being barred by limitation under Art. 120. The plain- 
tiff has preferred this Second Appeal. 





It is found that the plaintiff's father applied in 1903 for 
change of revenue registry to his name and the Settlement 








* S, A. No. 1582 of 1920. 9th and 12ih Dec. 1921 and 6th Jan. 1922. 
1. (1906) 11 Cal. W. N. 186. 2 (1908) I. L. R. 31 All. 9 
3. (1915) 22 Cal LJ. 233. 4. (1914) I. L. R. 3@ All. 492. 


5. (1912) I. L. R. 36 Mad. 383 ; 22M L.J.108 6, (1914) I L. R. 41 Cal. 244 (P. C.) 
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Officer ordered that the registry should E as it did. It 
is contended on his behalf that the suit is not barred by limita- 
tion as there was a fresh cause of action in 1917. He relies upon 
Rajendra Kishore Rai Chaudhuri v. Abdul Razac Chaudhuri 1 
The facts in that case were the plaintiffs claimed title 
to some property by purchase at a sale in- execution 
of a mortgage decree. They took possession but were resisted 
by the defendants and the property was attached under S. 146, 
Criminal Procedure Code. The order of the Magistrate was 
made on 25th April 1902. On the 3rd July and 11th October 1909 
two sets of plaintiffs instituted suits fora declaration of their 
title and for their shares of the property. The Courts found that 
plaintiffs had title to the property and that they were in posses- 
sion till the attachment ofthe property by the Magistrate on 
25th April 1902. The Lower Appellate Court dismissed the suits 
as barred by limitation under Art. 120 of the ‘Limitation 
Act. The learned Judges held that „the attachment by the 
Magistrate on account of the interference of the 
defendants was a continuing wrong and that no question of 
limitation arose. In Allah Jilai v. Umrao Hussain 2 the learned 
Judges held that the suit brought for profits of the share gave 
the plaintiffs a fresh cause of action. In Kali Prasad v. Harbans 
Missir 3. Piggott, J. observes “my opinion is that the proceed- 
ings taken in the partition court whereby the plaintiffs found 
themselves, if their statements of facts are true, for the first 
time in danger of being actually dispossessed of their joint 
ownership over plot No. 655 gave rise to a fresh cause of 
action altogether independent of any cause of action which 
may have been furnished to the plaintiffs by the settlement, 
entry made in 1877.” If in this case the respondents had attem- 
pted to disturb the plaintiff's possession or claim any right over 
the property to the derogation of the plaintiff’s right, such an 
act would give a fresh cause of action. The plaintiff herein 
asks for the same relief which was denied to him in 1903, As 
observed in Chowdhry Shamamund v. Rajnarain Das 4 “it 
cannot be successfully maintained that the plaintiffs should as a 
matter of law be regarded as dispossessed merely by virtue of 
the order of the revenue authorities dismissing their 
application. for registration. The.suit is in substance as it is 


1. (1915) 22 C. L. J. 283. 2, (1914) I. L. R. 36 All, 492, 
3, (1918) 50 I. C. 767. 4. (1906) 11 C. W. N. 186. 
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in form a suit for declaration of title and the rule of limitation 
applicable is that provided in. Article 120 ane not that in 
Art. 144.” 

The case in Ananta Razuv. Narayana Razu | has’ no 
application „to the facts -of the present case. There was an 
attachment of a person’s land, as if it belonged to another, and 
on a later date the same was sold in court auction. It was held 
“the plaintiffs no doubt might then have sued but we do not 
-think they were bound to sue. . : . . The owners’ title is 
affected by a sale in an altogether different and greater degree 
than it is by an attachment. We think thisi gives the owners of 
the property a fresh cause of action.” 2 

In the present case it cannot be contended that there was 


a fresh cause of action in 1917. The plaintiff's father was re- 


fused change | ‘of registry to his name in 1903, The plaintiff 
again, applied ‘i in 1917 for the same relief which was refused, 
The suit brought after six years from the date of first refusal is 
barred under Art. 120 of the Limitation Act; vide Akbar Khan 
v. Turaban 2, ee 

It is next contended that the spondet did not giy the 
plaintiff’s title in 1903 and that he denied plaintiff's title only in 
1917. The facts in evidence do not support this contention. 
Operations under the Malabar and Registration Act 1896 went 
on in 1901 and 1902 and under Ss. 4 and 5, notices must have 
been issued, and such enquiry as was necessary must have heen 
held under S. 6. 

The records of the patio seem to have been destroyed 
and it would be putting a premium upon perjury to allow the 
parties to adduce oral evidence as to what. happened in 1903. 
It is clear from Ex. VII that plaintiff's father must have been 
aware of what was going on then and after the entry was made 
in defendant’s name he wanted a transfer: to his name which 


was refused by the Settlement Officer ; vide Ex, VIII. 


It is next contended that the plaintiff has been in undis- i 


turbed possession for the last twelve years and that he is there- 
fore entitled to bring a suit for declaration of his title against 
the defendant. In the first place there is no evidence as to the 
nature of his possession. Even if he is in possession as a jenmi 
that would not by itself give a cause of action against the de- 
fendant. l A 
1, (1912) I. L. R. 36 Mad. 383. 2. (1908) I. L. R. 31 All. 9.” 

. R—59 
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It is further contended that every fresh denial of title gives 
a fresh cause of action and Jalandhar Thakur v. Jharula Das! 
is cited to support it. In that case their Lordships held ” that 
on each occasion on which Jharula Das received and wrongfully 
appropriated to his own use a share of the income to which the 
shebait was entitled, Jharula Das committed a fresh actionable 
wrong in respect of which a suit could be brought against him 
by the Shebait”. If in the present case the defendants attempt- 
ed to collect or collected the income of the land, the plaintiff 
would have had a fresh cause of action. By asking for this 
identical relief in 1917, which was denied his father in 1903, 


_ the plaintiff does not acquire a fresh cause of action against the 


defendants, The Second Appeal fails and is dismissed with 
costs, i ! 
Kumaraswami Sastri, J, :—1 agree. 
A.V. V. Second appeal dismissed, i 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE OLDFIELD AND MR. JUSTICE 
VENKATASUBBA RAO, 


P. Sankunni ... Appellant" (Defendant) 
v, 
C. S. Venkatramani, minor by 
next friend C. S. Swaminatha 
Pattar .. Respondent (plaintiff) 


School master and pupil—Power of corporal punishment over the pupil for. 


breach of school discipline—Linuts of—Necessily of court’s scrutiny in each 
casé—Two smaoks inflicted by the principal on a pupil's cheek for breach of school 
discipline—Legality and justification of— Rule 59 dA, of the Madras Educational 
Rules whether exhaustive. y 


The Principal of a College inflicted two smacks with his hand on the plaintiff, a 
pupil in the College whom the principal found to be guilty of a breach of school 
discipline, in that the plaintiff was shaking a reversible desk which was ina 
rickety condition. The smacks caused noinjury requiring medical attention or 
even which made plaintiff cry out or disabled him from going home at once. In 
a suit by the plaintiff to recover damages to the extent of Rs, 5250- the first court 
awarded Rs. 150-as damages and half the costs to the plaintiff. On appeal by the 
defendant the High Court held that the punishment inflicted by the principal on 
the plaintiff was within the right possessed by a school master on his pupil and 
was justified by the circumstances of the case, 


* Appeal No, 158 of 1920. : 3rd February 1922, 
. ¥ 1. (1914) T. L. R. 41 Cal. 244, - 
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The master as the delegate of the parent may for the purpore of correction 
inflict on a pupil moderate and reasonable corporal punishment. . 

R. v. Yopley1, Filzjerald v, Northcote 2, Hutt v. Governors Haileybury 
College 3. Mansell v. Griffiin 4 followed. 

Care is necessary in the application of this general principle in this Country 
in which this delegated authority has to be exercised by persons s9 dissimilar in 
status as a pial school master and the principal of a college. The Courts will 
insist on a close scruting of the severity of the chastisement inflicted and its 
justification in every case. ; 

Rule £9 A, * of the Madras Educational Rules is not exhaustive of the powers 
of corporal punishment possessed by a school master over the pupils. 


_ Appeal against the decree of the Court of the Subordinate 
Judge of South Malabar at Palghat in O, S.No, 18 of 1918. 
C. Madhavan Nair and D. A. Krishnavariar for appellant. 
The Advocate General and N. Rama diyar for respondent. 
The Court delivered the following 
Judgmeats:—Oldfield J—Personal matters and allegations 
of ulterior motive have entered unduly into the pleadings in 
and conduct of this case in the lower Court. But the facts and 
the considerations, with which we are concerned for the pur- 
pose of this appeal, can be stated with very little reference to 
them, The defendant, Principal of what at the date in ques- 
tion was the Victoria College, but is now 2 Government College 
at Palghat appeals against a decree awarding to plaintiff, a pupil 
in the High School attached thereto, Rs, 150, as damages for 
an assault, At the trial two , questions ‘were raised, on which 
very little has been said here. For it is not seriously disputed 
that defendant had on the occasion in question the powers, ordi- 
narily exercised by the Head master of the School, to inflict 
corporal punishment or that he is not proved to have done more 
than he himself admits, given plaintiff “two smacks” with his hand 
on his cheek. We are asked to hold either that in the circumStan- 
ces of the case the infliction of this chastisement was within de- 
fendant’s powers and he is not liable for damages at all or thai, 
if he is so liable, the damages awarded are excessive; and also 
that the award to the plaintiff of half the costs of the suit is 
unsustainable, The memo, so far agit has been pressed by 
plaintiff, is against the award of damages as inadequate and 
will be dealt with the appeal. 
“The circumstances as alleged by plaintiff, are that on 
15-3-18, the last day of the current term, at the end of the last 


* The substance of the rule is set out in the judgment of Olefield J. 
1, 2 F. ard F. 202. 2. ŁF. and F. 656, 
3, (1887) IV. Times L. R. 623. 4. (1908) 1. K. B. 160, 
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working period, the students, including plaintiff, in Form IV-B 
demonstrated their satisfaction by clapping. their hands ina 
manner, which we believe to be usual in Indian Scho®ls and 
which according to the evidence was usual at Palghat. The 
demonstration however in the opinion of defendant, who was in 


‘the corridor, went beyond what was permissible and on going 


to the class room he found plaintiff in his place near the door 
with two other boys shaking a reversible desk, which already 
according to the evidence was in a rickety condition, The 
other two boys ran away, but plaintiff went on shaking the 
desk } and defendant then inflicted the “two smacks” already 
referred to, saying “what do you mean ? clear out.” © The 
account , which we are asked on plaintiff's behalf, to accept, is 
that this violence was used unreasonably to check a mere display 
of school boy “high spirits, which was sanctioned by custom ; 
and that, if defendant, as he says, before taking action, called to 
the class “ stop that” plaintiff could not and did not hear him. 
On the last point, as on others of detail, clear evidence, on 
which a distinct conclusion can be reached, is not and isnot 
likely to be forthcoming, since events followed each other 
quickly and some at least of the witnesses were excited. But 
there is on the other hand clear support for what defendant’s 
account generally entails, that the line between mere exuberance 
and rowdyism was transgressed and that a substantial breach 
of discipline was in question. Defendant, a teacher of 
twenty-three years’ experience who has reached the head 
of his profession and to whom nothing resembling malice 
is now imputed, deposed that there was ą tremendous 
noise due not only to clapping of hand, but also to drumming 
on the desks, hooting, whistling and shrieking ; and the addi- 
tion of these gave the whole thing the appearance of rowdyism. 
He was so impressed by this asthe climax of other similar 
incidents that he issued a circular, Ex. B, to his staff on the 
subject that afternoon. He is clear that plaintiff was deli- 
berately attempting to damage the desk he was’ sitting at by 
shaking it and the necessity for his'at once stopping an act 
of thoughtless mischief to school property is easily intelligible. 
For his evidence’ corraborated by that of the headmaster 1 C. 
W, who saw the desk shortly after, is that one scréw belonging 
to it at least was wanting and one was without a nut; and such 


va 
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shaking would presumably loosen its parts still further, 2 to 
5 defendant’s witnesses, other masters in classes adjacent to 
plaintiff's, speak to an exceptional uproar there, the former re- 
ferring to shouting, shrieking and whistling. Plaintiff is, as his 
statements regarding other occurrences show, an untrustworthy 
witness. The evidence of 6 and 7 plaintiff's witnesses, . his 
classmates, is not of value, if only because one of them is closely 
connected with the prime mover against defendants in the dis- 
putes, which have recently occured over the management of the 
college, and the other is plaintiff's relative. The other persons, 
referred to in the plaint as having been present, were not 
named or called. 3rd witness for plaintiff is the master, who 
was taking the class at the time. He says that the noise, consis- 
ting in clapping, was not exceptional, But he left the room, 


-apparently while it was in progress, and ‘was, he admits, at once 


reprimanded by defendant for allowing it ; he was on probation 
and his service was terminated by defendant ; in the circum- 
stances no weight can be given to his statements. The evidence 
standing thus, the conclusion must be that defendant’s case is 
substantially correct and that - there was a breach of discipline, 
which deserved and which it was his duty to repress by punish- 
ment. Ifany answer is needed to the contention, which 
found favour with the lower Court, that plaintiff should not 
have been made to suffer for a disturbance, to which he is 
not proved to have actually contributed, there is the fact, 
spoken to by defendant alone, but which there is no good 
reason for doubting, that he was shaking the desk and was 
therefore joining in the rowdy demonstration, which was going 
on, 

There is, so far as we have been shown, no Indian autho- 
rity as to the amount or nature of physical force which a 
school-master in inflicting punishment is entitled to use. But 
there is, subject to one reservation to be referred to later, no 
dispute that the general rule laid down by the English courts in 
R. v. Hopley | Fitzjerald v. North Cote 2 and other ‘more recent 
cases, including Hutt v. Governors of Haileybury College 3 must 
be applied, that the master, as the delegate of the parent may, 
for the purpose of correction inflict “moderate and reasonable ë 


1. 2F and F 202 2. 4 Fand F 656 
3. (1887) (IV Times L. R. 623) 
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corporal punishment. Care may no doubt be necessary in the 
application of this general principle in this country, in which 
this delegated authority must be exercised by persons so dis- 
similar in status as a pial schoolmaster and the defendant ; and 
courts will no doubt not fail to insist ona close scrutiny of 
the severity of the chastisement inflicted and its justification, 
But in the present case there is no difficulty. For the “ two 
smacks”, which alone have been established, were probably the 
minimum, which a boy, like plaintiff, aged fourteen would have 
felt. They caused no injury requiring medical attention or 
even which made plaintiff cry out or disabled him from going 
home at once. The references ‘by his father, 5th witness for 
plaintiff, to his illness for three days after the occurence and 
his subsequent attack of fever and small-pox are: grotesque, 
The real reason, why importance was attached to what happen- — 
ed, is no doubt that given by 9th witness for plaintiff, that 
“it was a case of a Brahmin being beaten by a Thiyya and it 
would have been different, if the man who beat was a Brahmin.” 
It is impossible to find with reference to general principle, and 
we understand that if general principle alone had been in ques- 
tion the lower court would not have found, that defendant 
exceeded his powers, 

Reliance however has been placed by plaintiff, and the 
lower court has based its decision mainly, on R. 59 A of the 
Madras Educational Rules 1918 or the similar Rule in the Rules 
of 1901, which was actually in force at the date in question. 
These rules embody notifications approved by Government and, 
are, it is not disputed, binding on institutions, such as the Pal- 
ghat College, which receive Government aid. R. 59 A provides 
that corporal punishment shall not be inflicted except in a case 
of moral delinquency or flagrant insubordination and shall be 
limited to six cuts on the hand to be administered only in ac- 
cordance with a specified procedure, with the details of which 
we are not concerned, This Rule resembles closely the regu- 
lation considered in Mansell v, Griffin 1 although the question 
there was not only of the character of the punishment autho- 
wised, but also and principally of the right of an assistant mis- 


“tress to inflict it instead of the head master mentioned in the 


regulation. Ch that point, in the words of Phillimore, J. if the 
Se AA IAA 


1. (1908) I K. B. 160. 
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regulations were “ known to the parents, this would no doubt 
give rise to a strong argument to show that the parent had only 
delegated to the underteacher that authority which the rules of 
the sghool give.” A similar argument was in fact relied on this 
case at the trial, but not here: and it was rejected by the 
lower court for the sufficient reasons that tiie Rule was never 
pleaded, that plaintiff's guardian was not proved to have known 
of or acted on it and that, as it could have been at any time al- 
tered or cancelled ‘by Government, it cannot create between 
parent or student and the master any direct obligation. The 
Rule was however also relied on by the Lower Court and is re- 
lied on here as evidence of the kind and: quantity of corporal 
punishment, which is sanctioned in such a school by custom 
and professional opinion and which therefore the Court should 
regard as reasonable, 


It may ‘at once be observed that acceptance of this argu- 
ment will be of no material assistance to plaintiff. For, if his 
complaint is only that he received “two .smacks” on his cheek 
instead of the.minium permitted by the Rule, a cut with a cane 
on his hand, there can, with all respect for the opinion of his 
learned Vakil to the contrary, be no difficulty in comparing the 
relative severity of these punishments; and, his sole grievance 
consisting in the informality of the procedure employed, 
although the pain inflicted was less, an award of only nominal 
damages will be entailed. But in fact, Rule 59 A is not 
applicable at all, as either prohibiting or regulating the petty 
corrections, such as that now in question, without which the 
ordinary discipline of a school cannot be maintained and which 
must be given immediately, if they are to be effective, this 
appearing from the references in it to moral delinquency and 
flagrant insubordination, and the specific instances given of the 
former, In Mansell v. Griffin 1 although (as already stated) the 
question was primarily of the person who had authority to 
punish, the similar Regulation there in question was read as not 
exhaustive of the occasions, on which .corporal punishment 
could be employed or the methods of its employment, other 
methods consisting in interference with the liberty of the subject 
being specified as legitimate in less serious cases and the princi- 
ple applicable to infliction of blows being referred to as the same, 


Aa 
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There the findings with referenee to the Regulations were, as 
they would have to be here, if only the Rule were in question, 
that the method of chastisement was improper, although the 
chastisement actually inflicted was moderate and not so hurtful 
as that authorized, and that the defendant exceeded her autho- 
rity. Yet it was held that those findings were not inconsistent 
with a refusal of damages and that, notwithstanding the Regula- 


tion, it was enough for the teacher to be able to say “The punish 


ment I inflicted was moderate and it was such as is usual in 


the school and such as the parents might expect that the child 


would receive, if it did wrong.” - 
That, and not anything involved in the Rule being the test 


to be applied to the master’s action, it is sufficient for the, 


present purpose that, although actual instances of these petty 
chastisements must from the nature of the case be few and 
evidence regarding them difficult to obtain, since neither 
students nor masters will be willing to admit that recourse to 
them was ever necessary, . there is clear evidence that such 
recourse has on oceasions taken place at Palghat and is not 
regarded as improper. by persons in plaintiff’s social position, 
Thus it.is important that 8th and 9th witnesses for plaintiff, his 
castemen, admitted having been beaten for petty faults by 
their teachers without suffering in reputation, the latter, as 
already stated, distinguishing plaintiff's case with reference to 
the caste of defendant; and defendant speaks to having given 
blows on boy’s cheeks himself on other occasions and he and 
tC. W. to a former Principal of the College having done so. 
There is accordingly enough to show; what common knowledge 
would support, that the punishment plaintiff complains of was 
such as a parent might expect his child to receive, The con- 
clusion must be that defendant was entitled to infict it and is 


. not liable because he did so. 


` It is only necessary to add that in any event it would 
have been impossible to, sustain the Lower Court’s use of its 
discretion to award to plaintiff half the costs of the suit. For, 
whilst it recognized that his allegations of fact were greatly 
exaggerated and that a decree could be given for only Rs, 150 
out of Rs, 5,250 claimed, it lost sight of the fact that the 
claim atthe latter figure was inflated to an extent, which 
neither the desire to obtain a right of appeal on the facts to 
this court nd the caste prejudice already referred to could 
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excuse. The reason given for imposing liability for half the 
costs on defendant, that he failed in one line of defence 
on Issue IV, although he succeedéd on another, is uncon- 
vincing;*and we cannot subscribe generally or without reference 
to the conduct of the parties to the principle which the Lower 
Court professes to have followed, that an award of costs on the 


amount disallowed should not be given, if the result is to ` 


sweep away the whole damages decreed. 


The appeal is allowed, the suit being dismissed with costs 
throughout ; the memorandum of objections is dismissed with 
costs, 

Venkatasubba Rao, J.:—This appeal raises three questions : 
(1) What is the extent of the right possessed iby a school 
master to inflict punishment on his pupil ? 


(2) Is the punishment actually | inflicted by the defendant 
upon the plaintiff justfiied ? 

(3) If the punishment is not justfiied or has been exercised 
unreasonably, to what damages is the plaintiff entitled. 

According to the law of England, the authority of the 
school-master is, while it exists, the same as that of the parent. 
It is stated that the parental authority is delegated to the school 
master and that the school master represents the parent for pur- 
poses of correction. This proposition is borne out by ample 
authority. See Regina v. Hopley1 and Fitzgerald v. Narth- 
cote 2 Halsbury’s Laws of England, Vol. 27 page 876 Vol. 12 p, 
124 and Vol. 17 p. 107. 

The power of the English father over his children was 
never so wide as that of the Roman father. Under the ancient 
Roman Law the father had the power of life and death over 
his children. But this doctrine of paternal authority was gradu- 
ally relaxed though it was never under the Roman Jaw wholly 
abandoned. The common law however gives the parent 
only a moderate degree of authority over his child’s person, 
and the parental chastisement. must be moderate and must be 
exercised in a reasonable manner, and if the par ent exceeds the 
bounds of moderation and inflicts cruel and merciless punish- 
ment he is liable to be punished. See Schouler’s Domestic 
Relations, 5th Ed, S. 244, and Eversley, The Law of Domestice 
Relations 3rd Ed, pages 509 and 510. 

1. (1860) 2 F. and F. 292. 2. (1865) 4 F. and F. 656, 
R—60 
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It follows therefore that for purposes of correction the 
school-master may inflict a moderate and reasonable corporal 
punishment, Cockburn, C. J. says in Regina v. Hopley above 
ferred to “ If it be administered for the justification of epassion 
or of rage, or if it be immoderate and excessive in its nature or 
degree, or if it be protracted beyond the child’s powers of en- 
durance or with an instrument unfitted for the purpose and cal- 
culated to produce danger to life or limb ; in all such cases the 
punishment is excessive, the violence is unlawful ”, 


With reference to these principles I shall proceed to examine 
whether in this case the defendant exceeded the bounds of 
moderation in inflicting punishment upon the plaintiff. The 
Subordinate Judge has found that the plaintiff’s version of the 
injury inflicted upon him is grossly exaggerated and that the 
defendant gave the plaintiff two smacks on his cheek. The 
defendant’s justification is founded upon a breach of the discipline 
of the school, and I am prepared to accept the defendant’s account 
of the incident. According to him on the day in question he 
heard a loud noise coming from the long hall of the school, 
and on turning to go over to the long hall he found the teacher 
of the IV Form (A) coming towards him, The defendant 
asked him whether that noise came from his class and rebuked 
the teacher for having come away without checking the boys. 
Then he went over to the TV Form (A)’ class, asked the boys 
who had gone out into the verandah to go back into their class, 
and the defendant told them that what they did was rowdyisin 


and that they ought not to repeat it, Then he found that ° 


there was a light clapping of hands in Form V (B), He did 
not mind it, He objected to rowdyism but not to merry-mak- 
ing. Then immediately after there was a tremendous sound 
from IV (B) due to clapping of hands, “drumming on the 
desk”, hooting, whistling, and shrieking, He paused for about a 
minute and then went over to the room of IV (B). Plaintiff 
and two other boys were seen shaking a reversible desk. But 
the other, two boys ran away and the plaintiff looking at him 
continued the shaking of the desk. This is in effect the evi- 
dence of the defendant, and he deposes that the plaintiff be- 
haved like a rowdy by shaking the desk and that the defendant 
apprehended damage to the desk which by the way was already 
in a damaged condition, The Head-mastcr was examined as a 
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court witness and he states that about an hour after this inci- 
dent the defendant told him that in IV (B) class there was a 
good deal of rowdyism characterised by shrieking, hooting, 
whistlifg and shaking of the desk and that: the plaintiff was 
seen by the defendant in the act of ‘shaking the desk and rais- 
ing it up and down and thus creating a great deal of noise, and 
that the defendant therefore gave “him ‘two smacks on the 
cheek, 


Though the plaintiff did not admit that he shook the desk 
and stated that he merely clapped his hands the 7th witness 
examined on the plaintiff's side, a classmate of the plaintiff 
admitted that the boys clapped their hands and “ drummed on 
the desk ” and that the plaintiff also along with the rest of the 
class did both these acts ; and the 6th witness for the plaintiff, 
another classmate of his, also admitted that on the date there 
was extra noise. The version of the defendant is also borne 
out by the probabilities of the case. He says that on the 14th 
March 1918, i. e., the day previous to the occurrence in ques- 
tion, he asked the Headmaster to check the beginnings of the 
disorder of the kind mentioned above, that the head-master in 
obedience to his order went on the 14th to the classes concern- 
ed and spoke to the boys and that on the 15th after the inci- 
dent he issued a circular which is filed and marked as Ex. B 
in the case. The circular states that the defendant had been 
noticing during the two days, the 14th and the 15th “the most 
perfect rowdyism prevailing in class rooms at the end of certain 
lessons . . . . . Clapping of hands, whistling shriek- 
ing, etc, which no master who has any idea of discipline would 
tolerate.” 

In these circumstances was the defendant justified in 
giving two smacks on the cheek of the plaintiff? I have care- 
fully examined the evidence and I find that it is nowhere stated 
that the plaintiff suffered undue pain or any injury on account 
of this beating. No doubt the plaintiff stated that in addition 
tothe smacking on the cheek the defendant assaulted him 
brutally and that as a result of the merciless and cruel assault 
the plaintiff suffered bodily pain. When the defendant filed 
his written statement the plaintiff knew that the defendant ‘ad- 
mitted that he had given only two smacks on the cheek but 
that he had denied the rest of the assault, It is sighificant that 
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no attempt was made to elicit from the plaintiff the extent of 
the suffering he underwent on account of the punishment which 
the defendant admitted he had inflicted upon the plaintif. It 
is also noticeable that the defendant himself was not" cross- 
examined as regards. the nature ot the smacking with a view to 
establish that it was excessive or violent. The defendant says 
that he considered’it quite a triding matter and that in the cir- 
cumstances he felt he was justified in inflicting these two 
smacks. I find it therefore difficult to hold that the defendant 
exceeded the bounds of moderation or that the punishment in- 
flicted by him was unreasonable. 


Mr. Krishnaswami Aiyar who appeared for the plaintiff 
stated that he would not contend that R. 59 (A) of the Madras 
Educational Rules is binding upon the defendant. R. 59 (A) runs 
as follows :—“ Corporal punishment shall not be inflicted in 
schools except in a case of moral delinquency such as deliberate 
lying, obscenity of word or act or flagrant insubordination and 
then it shall be limited to six cuts on hand and be administered 
only by or under the supervision of the head master. The 
head-master shall record in a register every case in which 
corporal punishment has been inflicted specfiying the name, 
class and age of the pupil, the date, nature of the offence and 
the amount of punishment,” The learned Vakil admitted that 
the relations of the plaintiff andthe defendant would be 
governed by the rules of the common law and that the defen- 
dant as principal had power to inflict corporal punishment and 
that the only question was whether the punishment inflicted 
was reasonable and moderate. It is therefore not necessary to 
discuss the binding nature of the Madras Educational Rules or 
the reasonableness of the punishment with reference to the said 
rules, He however argued that the Rule 59 (A) is indicative 
of what is reasonable punishment, I am clearly of the opinion 
that this contention is untenable. As atmatter of fact the rules 
are silent as regards‘the punishment to be inflicted in cases of 
offences other tharf the offences dealt with under the rule, Does 
it follow then that in cases not covered by this rule corporal 
punishment cannot be inflicted atall? or if it can be, the 
master is always bound to strike the pupil on the hand? If this 
argument is sound the school master would not be justfiied in 
inflicting a corporal punishment whatsoever, however light 
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it may be, unless the corporal punishment consists of strikes on 
the hand. It may well be that in the school-master’s opinion 
the. caning of the pupil on the hand is too severe a punishment 
for the offence of which the pupil is guilty, but if the doctrine 

_ contended for is correct the schoolmasters will be bound 
never to depart from this form of puhishment. Cases also may 
be conceived where caning a pupil by striking him on the hand 
would not be proper or desirable as where the pupil may be 
suffering from ‘some decease or infirmity in the hand or for 
some other similar reason the pupil is unable to stand such 
punishment. In Mansell v. Griffin 1 Phillimore, J. makes the 
following observations :—“ It is, I suppose, false imprisonment 
to keep a child locked up in a class-room, or even to order to 
stop, under penalties in a room for a longer period than the 
ordinary school time without lawful authority. Could it be 
said that a teacher who kept a child back during play hours 
to learn over and say his lesson again or who directed a child 
to stand upand kept him standing perhaps for an hour, 
subjecting him thus to fatigue and to the derision of all his 
classmates, or who put upon him a dunces’ cap, as was fre. 
quently done in earlier days in the case of stupid or backword 
children could it be said that such a teacher would be liable in 
an action for trespass to the person? The cases I have instanc- 
ed are not cases of tbe infliction of blows, but they are cases of 
interference with the liberty of the subject, and it seems to me 
that the principle must be the same for all these cases.” 


I may observe that the school-master cannot escape liabi- 
lity merely on the ground that chastisement administered to the 
pupil has not left on the pupil’s body any marks of violence or 
injury. Cases are not uncommon in this country of punishments 
of extremely grotesque character being inflicted involving 
danger to life or limb of the pupil or resulting in a state of 
prostration on the part of the pupil and the courts will 
certainly discountenance resort by the school master to such 
barbarous and inhuman forms of correotion. The question 
whether the punishment inflicted is moderate and reasonable is 
a question of fact; but the courts will consider in the words of 
Cockburn, C, J. already referred to whether the punishment 
administered was immoderate and excessive in its nature or 

1. (1908) 1 K. B. 160.7 “~~ Ya 








Sankunni 


v. 
Venkata- 
, Tamani, 


. Venkata- 
subba Rao, J. 


Sankunni 


v. 
Venkata- 
ramani. 


Venkata- 


subba Rao, J. 


472 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLi, 


degree, and I may add that if it was immoderate and 
excessive either in its mature or degree the punishment ceases 
to be reasonable. Mr, Eversley in his“ Law of Domestic 
Relations’ says that the right of the parent of dhastisenfent is 
jealously watched by the courts and if the parent exceeds 
the bounds of moderation and inflicts cruel punishment upon 
the child he may be severely punished. 1 may observe that 
if this is true in the case of a parent it is much more necessary 
that in the case of a school-master this right should be clusely 
watched by the courts, 


In Fitzgerald v. Northcote 1 , cited above ` Cockburn, C. J. 
while stating that on the one hand it is for the general benefit 
of the society and of its youth that the authority of those charg- 
ed with the care of scholastic establishments should be mamn- 
tained observes “on the other hand it is of equal importance 
that it should not be exercised arbitrarily,” 

_I have considered the circumstances that led to the admin- 
istering of the correction in this case and the evidence relating 
to the nalure and degree of the punishment inflicted and I am 
of the opinion that the punishment was neither immoderate 
nor unreasonable. The plaintiff has admitted that the principal 
bore no ill-will or malice towards him but on the other hand 
had given the plaintiff good advice on previous occasions. To 
use the words of Cockburn, C. J., again, the punishment was 
not administered for the gratification of passion or of rage, In 
these circumstances | hold that the plaintiff is not entitled to 
any damages and I agree with ihe Judgment that has been 
delivered by my learned brother, 


C. A. S, | Appeal allowed 
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IN THE HIGH CUURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR, JUSTICE: AYLING AND MR, JUSTICE 
VENKATASUBBA RAO, l 


Varada Ramaswami and others ... <Appellants* (Appts.-Coun- 


ler petitioners Nos, 7, 3, 
5 109. 


` Yi 
Vumma Venkataratnam ... Respondent (Petitioner). 


C. P.C.—Ss, 144, 151 —Applicability— Rateable distribution—Order on 
contest between rival decree-holders only—Reversal on a ppeal—Restitution of 
money paidin pursuance of order-—Jurisdiction—Inherent Power under S. 151— 
Exercise of—Conditions—Rateable Distribution—Order for when a decree—S, 73 
cl (2) —Applicability—Assets not liable to be ratsably distributed—Effect. 


S, 144 C. P. C. is inapplibable unless the order on the reversal of which 
restitution ja sought is a decre within the meaning of S. 2 of the Code. An order 
for rateable distribuliomunder S. 73 of the Code passed on contest between rival 
decree-holders only and without any objection raised by the ‘Judgment debtor is 


not an order under S 47 and cannot be treated a8 2 decree within the purview of 
S, 144. 


Where on the reversal of an order for rateable distribution passed on contest 
between the respondent and the appellants, his rival decree-holders, the former 


applied for the returnan of the monoy paid to the appellants pursuant to the order for ' 


raleable distribution, held that the Court had no jurisdiction to pass an order for 
restitution under S, 144 as the Judgment debtor raised no objection to the order 
for rateable distribution, his interests were in no affected by the said order, and 
the order was not a decree within the perview of S. 144, 


Held further that before granting relief in such a case under the inherent power 
of the court ander S. 151, the court must determine whether the exercise of those 
powers is necessary for the ends of justice, that is to say, whether that was the only 
legal method by which the respondent could obtain his dues and must consider 
the appellant’s objection that the decree in favour of the respondent was fraud- 
ulently obtained. 

Cl. (2) of S. 73 C. P. C. is inapplicable to a case in which the assets are not 
liable to be rateably distributed. 

Appeal against the order of the Court of the Subordinate 
Judge of Kistna at Ellore dated 7th September 1921 in A. S. 
No. 128 of 1920 preferred against the order of the Court of the 
District Munsif of Ellore, in C. M. P. No, 3571 of 1919 i in O, 
S. No. 776 of 1916. 


V. Ramadoss and V. Krishna Mohun for appellants, 

P. Venkataramana Rao for respondent, 

The Court delivered the following 

Judgment:—The respondent in this case obtained a decree 
against a certain judgment debtor Mothivala Usman in O, S 


= A. A.A. O. No. 1 of 1921 i 9ih December 1921. 
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No. 776 of 1916 on the file of the Ellore District Munsif. In 
execution he attached certain monies belonging to the Judg- 
ment-debtor. Various other decree holders who are appellants 
now before us applied for and obtained rateable distribtition 
under S, 73 of the Code of Civil Procedure, The money was 
distributed. On appeal the order for rateable distribution was 
set aside by the Court. The respondent then applied for the re-, 
turn of the money which had been paid to the other decree 
holders and this was ordered by the District Munsif, the order 
being confirmed, on appeal by the Subordinate Judge.. The 
matter now comes up before us on second appeal. 

The lower courts purported to have directed the return 
of the money under S. 144 C. P,C. though the Subordinate 
Judge in his Judgment also refers to S. 151. It is represented 
on behalf of the appellants that S, 144, has no application to 
the present case on the ground that the order for rateable dis- 
tribution cannot be treated as a decree within the meaning of 
S. 144, C. P. C. Referring to tke definition of decree in S. 2 of 
the Code, it is clear that the order for rateable distribution can 
only be so treated if it is to be considered as an order under 
S. 47, Inthe present tase the order was passed on contest 
between. rival decree holders. No objection to the rateable dis- 
tribution was raised by the Judgment debtor nor is it suggested 
that his interests were directly or indirectly affected. 

We are referred to Rajah of Karvetnagar v. Venkata 
Reddi 1 by respondent’s vakil as showing that an order for 
rateable distribution may be treated as an order under S. 47. 
But that was a case in which the order was passed on an objec- 
tion raised by the Judgment debtor to the effect that a parti- 
cular decree holder was not entitled to participate because he 
had no subsisting application for execution pending. The 
learned Judges are at pains to distinguish between such a case 
and the case where the contest was between rival decree holders 
and to say that such a case as the latter wás not governed by 
S.47, C. P.-C. ‘Phey refer to Balmer Lawrie and Co. vy. 
Jadunath Banerjee 2 as authority to this effect. In our Opinion 
the distinction is sound and the order for rateablé distribution 
in-this case cannot be regarded as an order under S, 47 or as a 
decree within the purview of S, 144. Viewed therefore as an 


1, (1915) Lu R. 39 Mad. 570 : 29 M. L.J. 96. 2. (1914) ILL R. 42 Cal. 1. 
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order under S, 144, the order under appeal was without juris- Varada _ 
diction and must be set aside. pene tai 
The learned Vakil for the respondent seeks to support it Venkata- 
with reference to the inherent powers of the court conferred as 
by S. 151. The Subordinate Judge merely refers to these 
inherent powers but does not discuss them, nor does he 
consider whether their exercise is called for in the circum- 
stances of this case. He further declines to consider the 
objection raised by the appellants to the effect that the 
respondent’s decree was fraudulently obtained on the ground 
that this has nothing to do with the question of restitution 
(clearly meaning under S. 144). It may be that the respondent 
is entitled to relief to be granted under the inherent powers of 
the court‘under S, 151, but whether relief should be granted 
under this section will have to be carefully considered, The 
lower court will have to determine whether the exercise of 
these powers are necessary for the ends of justice, that is to 
say, whether this is the only legal method by which the 
respondent can obtain his dues; and the objection raised 
regarding the alleged fraudulent nature of the respondent’s 
decree will be an objection to be legitimately considered. 
In this connection, it has keen suggested that S. 73 clause 
(2) would afford respondent an alternative means of redress. 
This we may remark is not so. If the assets were not liable to 
be rateably distributed, clause 2 of $. 73 would ‘have no 
application. With these remarks we must set aside the orders 
of the lower courts and direct that the petition be restored to 
the file of the District Munsif and disposed of according to 
law. Costs in this and in the lower appellate court will be 
provided in the order to be ultimately passed. 
A.S V. Order set aside. . 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE KUMARASWAMI SASTRI AND MR. 
JUSTICE DEVADOSS. 





A. Veda Murthi Mudaliar ... Appellayt * (1st Defendant,) 
v. 
Jwalapuram Ragavacharlu and 
others ... Respondents (Plaintiffs and yeaa Murthi 
defendants 2 to 6). Mudaliar 
Evidence Act—Ss. 91, 92, 93 to 97—Agreement of sale in favour of one ve 
named person and others— Meaning of ‘‘others’’—Evidence as to—Admisstbility Raghava; 
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—Specific performance of agreement—-Suit for--Decree in favour of named person 
oniy— Validity. 

Where a vendor agrees to sell land to several named persons, and, in 
drawing up the agreement of sale, the name of one person is mentioned and 
without naming the rest the word “others” is used, evidence is admfissible to 
show who are meant by the term “others.” There is nothing in S, 91 or 92 and 
Ss. 93 to 97 of the Evidence Act to prevent such evidence from being let in, ~ 

Where an agreement of sale is ia favour of several persons, and there is no 
dispute that a'l of them are interested, the court cannot, in a Suit for specific 
petformance of the agreement, pass a decree in favour of one of those persons 
only. 


Second Appeal against the Decree of the District Court of 
Anantapur in A, S. No. 18 of 1920, preferred against the 
Decree of the Court of the District Munsif of Penukonda in 0, 
S, No. 1041 of 1917. 

d. Krishuasami Aiyar, S. Ramasauti Aiyar and C. Sankara 
Royar for appellants. 

P. Narayana Murthi for respondents. 

The Court delivered the following 

Judgment :—We are unable\to accept the finding of the 
District Judge that the ist plaintiff is the only person interested 
in the contract. The agreement to sell, Ex, A, expressly states 
that the contract is in favour of the Ist plaintiff and others, 
The case for the ist plaintiff is thaf the ‘others’ referred to in 
the document are the 2nd and 3rd plaintiffs. The case for the 
contesting defendant is that by ‘others’ were intended the 
other plaintiffs, the 6th defendant and 20 other villagers. The 
only evidence is that of 1st plaintif and ist defendant, The 
ist plaintiff says that the ‘others’ means 2 and 3 plaintiffs, and 
the Ist defendant in his evidence says that ‘others’ means 
2nd and 3rd plaintiffs, 6th defendant and 20 others. The 6th 
defendant in his written statement also says so. Having regard 
to the terms of the document, the written statemeni, and the 
evidence- in this case, we find it difficult to see how the court 
can find that the Ist plaintiff was solely interested in the con- 
tract or how a decree can be passed in favour of the ist plain- 
tiff alone. 

It is argued by the appellant’s Vakil that euidente is not 
admissible to show who are meant by the term “others” and 
that the contract is therefore unenforceable. Where a vendor 
agrees to sell land to several named persons and in drawing up 
the agreement of sale the name of one person is mentioned and 
without narfing the rest the word “others” is used, we can 
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find nothing in the Evidence Act to prevent evidence from 
being let in as to the persons in whose favour the conveyance 
is to be executed. We do not think that any of the provisions 
of S. 94 or 92:are contravened nor does the case fall within 
Ss, 93 to 97 of the Evidence Act. | 


As there is no dispute that the three plaintiffs are interest- 
ed and as the only point in issue as regards parties is whether 


the 6th defendant and 20 others are also interested, the lower’ 


court was wrong in passing a decree in favour of the Ist plain- 
tiff alone. 


We reverse the decree and remand the appeal for disposal 
in the light of the above observations. Costs will abide the 
result. The Court fee will be refunded. ' 


A.S. V. Decree reversed and appeal remanded, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR WALTER SALIS SCHWABE, Ki, CHIEF 
JUSTICE, MR, JUSTICE COUTTS. TROTTER AND MR. JUSTICE, 
KUMARASWAMI SASTRI. 


Neti Anjaneyalu ... Appellant” (Petitioner Dejen- 
v. dant.) 
Sri Venugopal Rice Mill 
(Limited), Tenali .... Respondent (Plaintiff), 


Service Tennure—Adlicnability--Swastivachakam service--Grant in inam sub- 
jeot to land granted—Sale of—Out and out sale of life interest of inamdar--Lease 
hold grant by him during period of his enjoyiment—Validity—Contract Act S. 
23, Sub S. (h). 

An inam was granted by a Zemindar to the ancestor of the petitioner on terms 
that be should do Swastivachakam. service in a temple and that he and his family 
should enjoy the inam so leng as they did the service, and the grant was confir- 
med by the Inam commissioner “ to be continued so long as the service was per- 
formed,” Held that the grant was one burdened with the performance of a 
service of a public nature, and that the land granted could not be attached and 
sold in execution of a decree obtained against the YA Ai The sale of such 
property is opposed to the nature of the interest affected and is also contrary to 
public policy within the meaning of Sub-s. (h) of S. 23 of the Contract Act. r, 

Obiter An out and out sale of such property for the period of the life of the 
inamdar is also invalid. : 


Letters Patent Appeal against the judgment of His Lord- 
ship the Honourable Mr, Justice Abdur Rahim,gdated 16th 
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November 1920, in A. A. A, O. No. 21 of 1920 preferred against 
he order of the District Court of Guntur, dated 21st August 
1919, in A, S. Mo. 119 of 1918 (I. A. No, 1667 of 1917 in O. S. 
No, 48 of 1917 on the file of the court of the Témporafy Sub- 


` ordinate Judge of Guntur), 


Cit, Raghava Row for appellant : The question is whether 
a swastivachakam service inam is attachable in execution of a 
decree, The ‘inam was granted by way of remuneration for the 
service of reciting hymns in a Hindu temple, Such an inam is 
not attachable. S. 60 (f) proviso C. P. Code prohibits the 
attachment of a right of personal service, 


[Chief Justice ; What is sought to be attached is the land 
and not the right of service.] The expression “right of per- 
sonal service ” includes a right of property incident to personal 
service. “ A right of personal service ” ıs. different from “a 
right to personal’service.” The wages of an office involving the 
performance of a personal service would be within the proviso. 
There is no “right of service” except with reference 
to the rights of property annexed to the service. The 
expression covers .the office and the emoluments annexed 
thereto, See Woodroffe and Ameer Ali’s C. P. Code, pp. 300, 
301. 


Under S. 60, C. P. Code, it is only saleable property that is 
attachable. Under the law, the inam is not saleable or transfer- 
able.- It is an interest in land restricted in its enjoyment per- 
sonally to the owner within S. 6 (d) of the Transfer of Property 
Act. S. 6 (f) of the Act prohibits the transfer of his salary by a 
public officer and the principle underlying this provision applies 
to the case. Fees assigned to a person by the state for the 
purpose of enabling him to sustain an office he fills cannot be 
permitted on grounds of public policy to be assigned. The 
Corporation of Liverpool v. Wright 1, Arbuthnot v. Norion ? 
Shepherd and Brown’s Transfer of Property Act, p. 44. In 
any event S. 6 (h} of the Transfer of Property Act covers this 
case, The transfer of the -inam is opposed to the nature of the 
interests affected thereby for the transfer of the inam entails its 
forfeiture. Board’s Standing Order No. 57 it is also illegal and 
opposed to public policy. The transfer involves or implies an 
injury to the trust as created by the;founder. If the transferee 


1. 28 L. J. Ch. 858, 2. M. LA, 435, 
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isa non-Hindu, he would be incompetent to perform the 
services and the transfer would defeat the object of the endow- 
ment. Religious offices and their emoluments are extra commer- 


cium and hence inalienable. Rajah Vurma Valia v. Ravi 


Vurma Kunhi Kutty 1 Srimali Mallika Dasi v. Ratamani Chu- 
hervarti 2 Gnana Sambanda v. Velu Pandaram 3 Balmukund 
v. Madan Chotra (1920) 4 The office and the lands are inse- 
parable and the alienation is totally void. Gnana Sambanda v. 
Velu Pandaram 3 

The weight of authority is against the alienability of these 
inams. Pakkiam-Pillai v. Sectharama Vadhiyar 5 Govinda 
Gounder v, Ramien® Venkataranga Charlu v, Krishnama Charlu 7 
Where the servicé is of a public character, the alienation is 
void apart from any statutory provision. 25 W. R. 206. The 
decisions in 6 B. 596 and 15 M. L. J, 10 turned on the special 
facts of the case, Reference was made to 24 C. 83 ; 1910 A. C. 
348, 

~ M. amanna for Peri Narayanamurthi for respondent. 

It is not the law that nothing could be seized which is not 
transferable by act of parties, 23 C. L. J. 428. There is no 
question of any trust in this case. There is, so {6 speak, a fund 
out of which the wages of the office come. 19M. L. T. 144; 
35 B. 156. These inarhs are alienable to a limited extent 
viz. during the life of the holder.- 16 M. L. T. 347 ; 41 M. 749. 
The alienation is good provided the service is properly safe- 
guarded. 6 B. 596; 15 M. L. J. 10. 

Ch, Raghava Row was not heard in reply. 

A. V. V. 

The Court delivered the following 


Judgments :—The Chief Justice.— In this case an inam was 
granted by a Zamindar to the ancestor ofthe petitioner on 
terms that he should do Swastivachakam service in a temple 
and he and his family should enjoy the inam so long as they 
did this service, In 1860 the Inam Commissioner confirmed 
the grant “to be continued so long as the Bervice was perform- 
ed”. This appears from the extract from 'the Inam Register 
produced before us. The total area of the land comprised was 


— 





1. ( ) 1M.235 P.C. 2 ( ) 1 0. W.N. 493, 
3. ( ) 23M. 271 P.C. ; 4 M. 391; 25 W. R. 206. ; 
4. ( ) 55 1. C. 175, 5 ( ) 14W.L J, 134. 
6 ( ) 251. C 600, 7. (0) 121, C. 700, 
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about ten acres, the produce or revenue from which would be 
not more than sufficient to provide a living for the inamdar 
for the time being. 

A judgment having been obtained by the respendent 
against the present inamdar, he applied to attach the land 
comprised, in the inam in execution and he desires the 
Court to sell it to satisfy the judgment debt. On behalf 
of the inamdar it is contended that so long asthe services 
are'rendered the land is not saleable in execution. Now, it is 
clear law that the Court can only sell in execution property 
which the judgment-debtor can lawfully alienate, and the 
question to be decided is whether an inamdar can sell the 
property. It is argued on his behalf that it cannot 
be attached under S. 60 of the Civil Procedure Code 
and is inalienable under S, 6 of the Transfer of Pro- 
perty Act. 5. 60 of the Civil Procedure Code forbids 
the attachment of a right of personal service. In _my 
judgment, what is sought to be attached in this case is the 
land, and not the right of personal service, and therefore that 
section has no application. S. 6, sub-clause (d) of the Trans- 
fer of Property Act includes among the properties that cannot 
be transferred ‘an interest in property restricted in its enjoy- 
ment to the owner personally.’ It is certainly arguable that this 
property is restricted in its enjoyment to the owner personally, 
‘owner’ meaning the inamdar for the time being. Although I 
think that is arguable, and it may be that this inam is coveted 
by these words, I prefer to base my decision on another sub- 
section of the same seclion. Sub-section (f) provides that ‘a 
public office cannot be transferred nor can the salary of a 
public officer.” Ido not think that this: sub-section applies, 
Sub-section (h) provides that ‘no transfer can be made (1) in 
so far as it is opposed to the nature of the interest affected 
thereby or (2) for an unlawful object or consideration within 
the meaning of S. 23 of the Indian Contract Act, 1872. That 
is what appears ,to the court to be contrary to public 
policy. The latter portion has been incorporated in 
this sub-section by a later Statute. In my Judgment, 
the sale of such property is opposed to the nature of 
the interest affected and also is contrary to public policy. 
The right | to enjoy the property is as long as, the 
inamdar renders services in the performance of which the 
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‘public have an interest. If the inamdar sold the property, it is 
Obvious that he would in all probability no longer perform the 
services ; and further, it is quite opposed to the nature of his 
intere$t and duty, namely, that he should enjoy the produce 
of the land as salary for the public services he has to render, 
that he should sell it or alienate it, leaving himself without the 
means of subsistance and without further interest in the place 
or in the performance of the services. It is also to be observed 
that, if the property were sold, the purchaser would get no 
title of any value, for at any moment the property might revert 
to the Zamindar or the Government, as the case may be,-when 
the inamdar ceases to render such services. Further under 
Standing Order. 54 (1) of the Standing Orders of the Board of 
Revenue the Government can resume possesesion of a charit- 
able or religious inam immediately on alienation. 


The view that I am taking is supported by authority, In 
Pakkiam Pillai v. Seetharama Vadhyar t Benson and Bhashyam 
Ayyangar, JJ., held that any alienation of land which is held by 
a person as an emolument attached to a spiritual office in a 
village is void against the rightful holder. In Govinda Goundar 
v, Ramien 2 which was heard by Sir John Wallis, c. J. and 
Seshagiri Aiyar, J. it was held that a service inam is land which 
the owner is incompetent to alienate within the meaning of Ss, 
31 (2) and 32 (1) of the Land Acquisition Act. It is true that 
a another statute was in question but the principle underlying 
that case seems to be the same as in this. In Venkataranga 
Charlu v. Krishnama Charlu3 a case of a sale in execution, 
Abdur Rahim and Ayling, JJ. held that an inamdar of land for 
services similar to this cannot alienate it. Wesent for the record 
of that case and found that the point had been raised and decid- 
ed before the District Munsif and the District Judge. The 
point was also one of the grounds of appeal when the case came 
up before the High Court, and it must be taken, on those facts, 
that the point was considered and decided by the Court that heard 
the appeal. Itis to be observed that one of the learned Judges 
in that case is the Judge who in'this case takes the oppasite 
view; presumably his attention was not called, to his previous 


-_ 
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decision in Venkatarangacharlu v. Krishnamacharlu 1. In 
Rajah Nilmonee Singh Deo y. Kashe Mahtoon 2 it was held 
by Mitter, J. thata service tenure can be sold in execution 
of a decree for the arrears of its own rent provided that the 
service due from the holder be of a private kind, and personal 
to the plaintiff, but not where the service is of a public kind as 
in the case of a police jagheer. That lays down a proposition 
that land burdened with the performance of a service of a 
public nature is inalienable. In my Judgment, this land was 
burdened with the performance of a service which is of a 
public natu re. ` 


In Vusa Chandrakantan v. Vusa Subbarayadu, 3 it was 
held that an jnamdar can alienate for his life-time and in The 
Midnapore Zemindari Company v. Appayasami Naicker + it was 
held by Sir John, Wallis, C. J. and Spencer, J. that a palayam, 
which is the holding of land for military services, was inalien- 


‘able by the Common Law beyond the lifetime of the holder 


and while he rendered service, 


Now the question whether or not the mamada “could 
alienate this land during his lifetime while he rendered 
service does not really arise directly here, because the 
present application is for sale of the land out and out ; 
but, as the execution creditor would have a right, if such iano 
is alienable for such period, to sell for that period if he could 
do so, I think it right that i should express my view on that 
subject. Those cases thay be distinguishable The Midnapore 
Zemindary Co.v. Appayasami Naicker + on the ground that it 
was a different kind of inam (Vusa Chandra kantan v. Vusa 
Subbarayudu) 3 on the gound that it means that the 
inamdar can let the property during the time that he. 
is rendering the services. If that 1s the meaning I should find 
nothing objectionable in those decisions for I can see nothing 
contrary to the innterest of the inamdar and nothing contrary to 
public policy in tlre letting by the inamdar of the land so that, 
although the land is cultivated by someone else, he provides 
for himself what it was intended he ‘should have, namely, a 
subsistence out of the land. This he would get in the shape of 
rent which answers the purpose just as well as obtaining profits 


1. (1911)@12 I. C. 710. 2, (1875) 25 W. R. 206, 
3. ( )16M L.T. 347. 4 (1918) L L. R. 41 Mad. 749 ; 34 M. L. J. 563. 
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from the actual cultivation of the land. But, if those cases 
mean that he can sell out and out for the period of time during 
which he lives and renders services, I do not agree with them, 
because such an alienation would in my view, be quite contrary 
to public policy and for the same reasons as I have already 
given, l 

We were referred to a case in Lotlikar v. Wa'gle 1. 
This case was relied on by Abdur Rahim; J. in the Court 
below in this case as an authority in favour of the view 
that he took that such land as is comprised in this inam 
could be alienated. Now that case was heard before the 
Subordinate Judge and Assistant Sessions Judge before the 
passing of the Transfer of Property Act, 1882, and it is to be 
observed that the Transfer of Property Act was not made 
applicable to Bombay until 1893 and therefore when the case 
came up before the High Court, still the Transfer of Property 
Act did not apply. ,That case turned onlthe interpretation of 
the Bombay Act II of 1863, and we need not here consider 
whether the Court there took the right or the wrong view, but 
it is an error to think that inthatcase it was held that under 
the Transfer of Property Act the interest of an inamdar to be 
enjoyed during his life-time while he rende“s services can be 
attached in execution and sold, or that that case is an authority 
for the proposition advanced on behalf of the creditor in this 
case, The points raised in this case were not, and indeed could 
not be argued in that case. 

It follows that in my judgment this appeal must be allowed 
with costs throughout. 


Coutts Trotter, J—1 am of the same opinion and I think 
that the result that my Lord has come to is consistent with the 
current of decisions in this court. There are no doubt deci- 
sions of this court which say that an Inamdar of this char - 
acter can alienate by way of lease his inam property fora 
period, [believe in one decision to which I was a -party 
Kupparaju Venkatasubbiah v. Murughula Sheik Sitar Saheb 1 
it is said--to the extent of his life-time.. Of course, then it would 
be limited to the period during which he is willing to perform 
the services in respect of which he enjoys the inam ; but I should 
like to point out that although it may be that he ¢s entitled to 

L i L.R. 6. Bom. 5965. 2 19ML T.14 
R—62 
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grant a leasehold of the property during the period of his 
enjoyment, it by no means follows thatit would not be contrary 
to public policy that the right he has to create such a leasehold 
estate should be sold under the orders of court because then 
the result might be attained that the inamdar would have left 
upon his hands the burden of the service without continuing 
to enjoy the revenue of the property which was provided to keep 
him in sufficient comfort to be able to perform the services for 


which it was granted. I agree that the appeal must be allowed 
with costs throughout, 


Kumaraswaini Sastri, J —I agree. 


A. S. V. Appeal allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE OLDFIELD AND Mr. JUSTICE 
VENKATASUBBA RAO. zi 


Sudalaimuthu Kudumban ame Petitioner (Petr.-Deft.) > 


v. 


Andi Reddiar ... Respondent 


f . Plaintiff.) 


Provinetal Small Cause Courts Act—S. 17 (1) Proviso—Ex parte small Cause 
decree—A pplication to set aside—Deposit of decree amount—Delay in making— 
Courts power to excuse delay—Limilation Act—S. 5—A pplicabilsty. 


(Respondent- 


An application to set aside an ex parte decree passed in a small cause was 
made within the 30 days allowed for the propose, Owing toa mistake of the 
pleader’s gumasta there was a deficiency in the amount deposited under the proviso 
40 S. 17 (1) of the Provincial Small Cause Courts Act along with the petition, and 
the deficiency was made good, but aiter the time of 30 days allowed Held : that S. 5 
of the Limitation Act appifed to the case, and that under tbat section the court 
had power to excuse the delay in making the deposit, 


Petition under Ss, 25 of Act IX of 1887 and 107 of the 
Government of India Act praying the High Court to revise the 
order of the court of the Subordinate Judge of Tuticorin dated 





—____,—_______ 
*C, R. P. No. 411 of 1921 23rd February, 1922, 
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8th November 1920 and made in E. A. No. 448 of 1920 and I. 
A. No. 850 of 1920 in S. C.S. No. of 1920. 


Nallasivam Pillai and G. Sivaramakrishna Aiyar for 
petitioner. . 


Chidambaram and Marthandam for respondents. 
The Court delivered the following ' 


Judgment :—This is a petition asking us to revise the order 
of the Subordinate Judge of Tuticorin, refusing to set aside an 
ex parte decree passed in a small cause. The petitioner alleges 
that he came to know of the decree, which had been passed on 
31-3-1920, Only about two weeks before he filed his petition 
on 30-7-1920. Unfortunately owing, as the lower court has 
found, solely to a mistake of his pleader’s gumasta, he did not 
pay with his petition the whole of the decree amount. On the 
other side objecting that his payment was deficient, he, 
however, made good the deficiency. Buthe did so after the 
time of 30 days from the date of his knowledge of the decree 
within which his petition would have been in time. The 
question then was whether the court could excuse the delay 
under S, 5 of the Limitation Act. It has refused to do so and 
we have been asked to revise its order of refusal, 

The Lower Court has dealt with the matter at considerable 
length, although it is really in our opinion very simple. We 
do not propose to follow the lower court through its over 
elaborate discussion, Shortly its difficulty was that S. 5 
has been made applicable by an order of this High Court to 
petitions under O. IX, Rule 13 but it has not been made appli- 
cable to payments under the proviso to S. 17 (1) of the Pro- 


vincial Small Cause Courts Act. This however, can, in our 


opinion, easily be met. There was of course no difficulty 


under the former Code. S. 17-(1) of the Small Cause Courts 
Act makes the chapters and the sections of the Code specified 
in the 2nd schedule thereof the procedure to be followed in 
Courts of Small Causes in all suits and in all proceedings 
arising out of such suits, subject of course, so far as S, 108 of 
the previous Code was concerned to the proviso already 
referred to. The Code now in force no doubt does no 
reproduce the schedule of the former Code ; but that is clearly 
because the legislature took another course and embodied the 
contents of the schedule in substantive provisions of the code 
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itself. For there is firstly the general application of the Code 
to all courts subject to the superintendance of the High Court, 


- There is next S, 7, which specifies certain substantive provi- 


sions of the Code as not applicable to Small Cause Courts, and 
O. 50, which excepts certain orders, Neither S. 7 however 
nor O. 50 excepts O. 9. It is therefore clear that O. 9 
will be applicable to the case before.us, -Ihis is sufficient 
to displace one,argument, which has. been suggested that the 
section taken With the 2nd schedule of the former Code and 
S. 158 of the present’ Code cannot .be read as applying the 
provisions of the present Code, in so far as they differ from 
those of the former Code. S. 5 of the Limitation Act having 
been applied to O, 9, it will be none the less applicable to ` 
the procedure under that Order, when that procedure takes 
plac: in a court of Small Causes. 


It is then however argued that the payment required by 
the proviso to S. 17 (1) must be considered as independent of 
the petition for setting aside a decree passed ex parie and that 
S. 5 cannot be applied to the making of that payment, as 
justifying the court in excusing the delay in making it. .The 
answer is that the payment is directed only in connection with 
the filing of the petition under O. 9, R, 13 and is as much 
an element required in order to the completeness of such a 
petition as any other portion of it, for instance the stamps or 
verification, and this view of the. payment referred to in the 
Proviso to S, 17 (1) is entirely consistent „with the tenor of the 
judgment of the Full Bench of this court in Asan Mahomad 
Sahib v, Rahim Sahib 1, - ; 


The result is that the order under revision cannot be 
sustained or the grounds given by the lower court. The lower 


` court has already placed on record its opinion that, if discre- 


tion to excuse the delay in making the payment were vested in 
it, this would be a case, in which that discretion might properly 
be exercised, and we see no reason for dissent on that point. 


The remaining question is accordingly whether the peti- 
tioner did, as he alleges in paragraph 3 of his «affidavit come 
to know of the passing of the decree against him only about 
two weeks before his petition was tiled. On that point the 
lower court has recorded no evidence and there is no finding, 











>, (1920) I. L, R. 43 Mad 579: 38M. L. J 539, 


i 
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We must set aside the lower court's order and remand the peti- 
tions for re-admission and disposal in the light of the foregoing, 
after enquiry as to whether the petitioner’s statement just 
referred to.is true. Costs to date will be costs in the cause and 
will be provided for in the order to be passed by the lower 
court, 
A. S. V. ‘ 
Order set aside and Petition remanded, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: — MR. JUSTICE OLDFIELD AND MR. JUSTICE 
VENKATASUBBA Rao. 
The Rani of Tuni ... Petitioner * (Petitioner) 
ed . v. o 
The Maharajah of Jeypore (dead) i . 
and others wee Respondents (Respondents) 


Agency Tracts—Claim procedure—Now existence of—Claimant—Remedy 
ofen to—Suit by him described as petition and headed under Or. 21, R. E8 C, P. 
C.—Decision in—If and when treated as decree—Appeal—Vizagapatam Agency 
Rules-—Rule 20—Wr ong provision of law—Statement of, by party — When 
immaterial. : 


The remedy by way of claim petition does uot exist in the Agency Courts 
and the institution of a suit is the only remedy available to a person whose pro- 
perty has been attached in execution of a decree obtained against a third person, 

1st, Respondent. wh3 claimed the property attached in execution of a decree 
against third persons, presented to the Assis‘ant Agent, Vizagapatam, what pur- 
poried to be a petition and was headed as presented under Or. 21, R. 58, C. P. C. 
The necessary averments for a suit by a ciaimant were contained in the petition.: 
the proper defences were put forward in the petitioner’s {attaching decrce-holder'si 
cuunter petition, one of which was that thc claim procedure under Or. 21, R. 58° 
C, P. C. was not in force in the Agency tracts, and the other was a plea of title, 
and two issues were framed which related to the claimant's title. In disposing 
of the Case, the Assistant Agent declined to decide those two issues, aud restricted 
his enquiry to possession with reference to the terms of Or. 21, R. 59, C, P. C. „An 
appe from the Assistant Agent’s decision to the Agent to the Governor. Vizaga- 
patam, was dismissed as incompetent. On a petition to the High Court for an 
order directing the agent to review his proceadings, held that the Ist respondent’s 
petition to the Assistant Agent should, in the circumstances of the case, (be treat- 
ed as a suit and the orders of the Assistant Agent and tbe, Agent as decreas, the 
former being appealable, and the latter being-subject to the interference of the 
High Court unde; Rule 20 of the Vizagapatam ‘Agency Rules, 


Petition under Rule 20 of the Agency . Rules, Vizagapatam 
praying that in the circumstances stated therein the High 
Court will be pleased to issue an order directing the Agent to: 

* ©. M, P. No, 3544 of 1919. 3rd Febrifary, 1922, 
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Rani of Tuni the Governor at Vizagapatam to review his proceedings in D. 


V, 
Maharajah of ` 
Jeypore. 


Dis. No. 235 of 1919 dated 17th June 1919 preferred against 
the order of the court of the Special Assisstant Agent Parvatipur 
Division dated 6th January 1919 and made in M. P. No. 1 of 
1917. ; 

D. Appa Rao for the petitioner. 

T. K. Srinivasa Thathachariar for the 7th and 8th res- 
pondents, 

P. Somasundaram for the 9th respondent, 

The Court made the following 

Order :—This is a petition asking us to direct the Agent to 
the Governor, Vizagapatam, to review his proceedings dis- 
missing, as inadmissible, an appeal from a decision of the 
Assistant Agent. i 

A preliminary objection has been taken to our hearing the 
petition, that it does not lie, because the Agent’s disposal is not 
a decree,ito which R. 20. Vizagapatam Agency Rules applies. 
The question whether the Agent’s disposal is a decree is indis- 
tinguishable from the question whether the decision under 
appeal before him was likewise a decree. The Assistant Agent 
was dealing with what undoubtedly was described before 
him as a petition and was headed as presented under 
O. 21, R. 58, C. P. C. The circumstances were that the 
present Ist respondent was claiming the property attach- 
ed by the present petitioner in execution of -her 
decree ,against the 2nd and other respondents. The 
Assistant Agent in dealing with the case appears to have 
eventually declined to decide the two issues originally framed, 
which related to the claimant’s title, and to have restricted his 
enquiry to possession with reference to the terms of O. 21,R. 59. 
That was all in accordance with the character of the proceed- 
ings as resembling what in non-agency tracts are known as 
claim proceedings, In fact, however, the petitioner, who was 
then in the position of the Ist counter-petitioner, had expressly 
pleaded that the cfaim procedure under O, 21, R. 58 was not in 
force in the agency tracts at all and had relied on a plea of 
title. The petitioner therefore, cannot be held in any degree 
responsible, if the Assistant Agent erred in treating the proceed- 
ings before him as claim proceedings or in lmiting the scope 
of the enqwiry consistently with their being of that nature, 
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> The law applicable is contained exclusively in the Agency 
Rules already referred to. The only provision for appeal is 
R. 16. allowing an appeal from the Assistant Agent to the 
Agent, "and there is, of course, the provision in R. 20 for the 
powers and control exercisable by this. Court. Those provi- 
sions apply only to decrees ; and we have been able to find no 
provision for appeals against either orders passed in execution 


iy R - 
or other orders of a miscellaneous character. If then we are 


cònstrained to regard the Assistant Agent’s order as passed 
on a petition and as not constituting a decree we shall have to 
hold that the appeal to the Agent was rightly rejected by him 
and io dismiss the present petition, To support the position 
that orders in execution are not appealable there is a decision 
in Sri Sri Sri Vikramadeo Maharajulum Garu v, Sri Niladevi 
Patlamahadevi Garu 1 and there is clearer authority in Ven- 
katanagabushanam v. Mahalakshmi 2 to show that miscellaneous 
orders by an Agent or Assistant Agent can be displaced only 
by an application to the Governor in Council. 

The result, however, is not, in our opinion, to limit a per- 
son in the 1st respondent’s position to a petition, as the means 
by which he can make his claim, The consequence is that, if 
he approaches the court in order to do so, he should be regard- 
ed rather as availing himself of the only remedy, which the 
law in the Agency tracts provides ; that is, the institution of a 
suit, The fact that he himself described his action as a petition 
and referred to a provision of the Civil Procedure Code, which 
was wholly irrelevant, cannot prevent: us from ascertaining 
what was the real character of the proceedings or from treating 
them as what they really were, especially when we have not 
been shown how any unfair prejudice to any of the parties to 
them is to be apprehended. The necessary averments for a 
suit by a claimant were contained in the 1st respondent's peti- 
tion and the proper defences were put forward in the petitioner’s 
counter petition. If the proper issues were not joined, that 
„was, as already pointed out, through no faulPof his, It may be 
“observed that there is no reason why the existence in the Agency 
Courts of a remedy by way of claim petition should be assumed, 
For the claim procedure is not a part of English law and there 
is no reason for regarding it as anything but a special provision 
of the Code or importing it into a legal system which has always 
1. (1902) L L. R. 26 Mad. 266, 2. (1917) 1, LUR. 41 Mad. 325: 34 M. L. J. 524 
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? 


stood on an independent foundation. . In these circumstances, 
we feel at liberty to treat the proceedings as taken in the only 
manner avilable to the 1st respondent, by.suit and therefore to 
regard the orders ‘of the Assistant Agent and the Agent as 
decrees, the former being appealable and the latter being subject 
to the interference of this court with reference to R, 20, 

Taking this view, we must direct the Agency Commissioner 
to review his order after hearing the appeal on the merits in the 


light of the foregoing. In doing so, we take the opportunity to 


refer to a statement made by Mr. Appa Rao on behalf of the 
petitioner before us, which is entirely consistent with the record, 
that his cliert was not heard before the order was passed, We 
are constrained to call the attention of the Agency Commis- 
sioner to this irregularity in his predecessor’s "procedure, 
Secondly we observe that the Agency Commissioner should, in 
dealing with the merits of the case consider before deciding 
against the petitioner whether the scope of the trial was not 
unduly limited by an unnecessary: regard for the provisions of 
the inapplicable O, 21, R. 59. We direct that costs of the pro- 
ceedings in the court here and in the lower courts to date be 

costs in the cause and follow the result, 

ASV." a . 
IN THE, HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR, JUSTICE PHILLIPS, 
Lakshminarayana Chettiar .-- Petitioner * (1st accused 
in C. C. No. 119 of 
1921 on the file of the 
5 Court of the 2nd Class 
; Magistrate of Nanni- 

lam). 

Penal Code—S. 380—Essentials of offence of theft— Property left in 
complainants possession under bond in form No. 15 A of Appendix E. and O. 41, 
R. 3, C. P. C.—Property secured in accused’s shop- Forcible taking possession of 
by adcused if an offence af theft—Property adjudged to be accused?s i claim, 
proceedings—F ffect. , my 

Where articles, attached by the complainant in execution of amoney decree 
and left in his possession under a bond in form No, 15 A of Appendix E to O. 41, 
R. 3, C. P.C., were, in claim proceedings, subsequently adjudged to the 


accused, ‘and he, instead of taking delivery thereof through Court, broke Open the 
locks of the shup in which they were kept and took forcible Possession of them in 
Se a 


* Cr. R. Ê. No. 723 of 1921. Reales 
(Cr. R. P. Nò. 592 of 1921). 9th March 1922, 
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complainants absence, held that, as the accused only took his own property secured 
in his own shop, and did not intend to cause wrongful loss to complainant or 
wrongful gain to himself, he could not be convicted of theft. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the Order 
of the Court of Sessions of West Tanjore Division at Tanjore 
dated 6th September 1921, in Criminal Revision Petition No. 2t 
of 1921 preferred against the order of the Court of the Station- 
ary 2nd Class Magistrate of Nannilam, dated 21th May 1921 
in C, C. No. 119 of 1921, 


The facts are fully stated in the order of the Sessions 
Judge which is given below. 


The complaint in this case was that the three accused 
broke open the lock of a shop and committed theft of maligai 
articles worth Rs. 1,500 and odd. The articles had been attach- 
ed.in execution of a decreein O. S. No. 397-of 1918 of the 
Principal District Munisif’s Court of Tiruvalur and had been 
left in charge of the petitioner who had obtained an assigninent 
of the decree and executed it under Order 21 Rule 43 (1) C. P. 
C. as amended by the Madras High Court Rules, This was 
some time in March 1919. Ist accused put in a claim petition 
in respect of the articles which was allowed. He did not 
however take delivery through court but is alleged 
along with the 2nd and 3rd accused to have taken 
forcible possession, during the petitioner's absence in 
Shiyali and Madras in February 1920, Upon these facts 
the Sub Magistrate thought that the offence if any was 
one under S. 206, I. P. C, and that the sanction of the District 
Munsif was required and discharged the accused for want of 
such sanction. Itseems to me that this view is erroneous. 
‘the accused are not charged with fraudulent removal of goods 
with intention to prevent their being taken in execution of a 
decree. The property had already been. taken in execution, 
The Sub-Magistrate says that this does not make it the 
petitioner's private property. What, he has failed to observe 
is that the property had been made over to petitioner’s posses- 
sion under a bondin form No. 15-A of Appendix E to O. 41, 
R. 3 under which he was bound to pay a certain amount to 
the court if he shall not duly account for and přoduce when 
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Lakshmi- required before the court the property that had.been left in his 
Chettia, charge. Clearly therefore the property was left in his posses- 
In re. sion and any taking of it out of his possession without his 
consent if the act was done dishonestly as it is alleged to, have 
been done here, is theft. 
I must therefore set aside the order of the Lower court 
and I hereby direct further inquiry under S. 437, Cr. P. C, 
K. S. Jayarama Aiyar, for petitioner. 
The Public Prosecutor, for the Government. 
The Court delivered the following 
Order :—As the accused was only taking his own property 
which had been secured in his own shop, it is difficult to see 
how his act would be criminal. In order to constitute theft, 
there must be dishonesty, and it cannot be argued that accused 
intended to cause wrongful loss to complainant or wrongful 
gain to himself. Any loss that complainant might sustain 
owing to his inability to comply with the terms of his security 
bond could be remedied by civil proceedings. The Sessions 
Judge’s order is therefore set aside. 
A, S. V. Order set aside. 


si 


PRIVY COUNCIL, 
PRESEN :—LORD BUCKMASTER, LORD CARSON, SIR JOHN 
EDGE AND SIR LAWRENCE JENKINS, 


(On Appeal from the Patna High Court.) 


Sg Mussammat Sasiman Chowdhurain and others .. dppellants* 
a v, 
Musst, Shib Narayan Chowdhury and others ... Respondents, 


eee Hindu Law —Will—Devise to widow—Construction—' Full proprietary 
rights"—Esiate taken by the widuw —Alienation —Vatidity.—Official translation 


Y. 
Shib questioned—Prooedure, 
a A Hindu governed by the Mithila school ot Hindu Law made a will by which 
owdhury. he directed that, after his death his widows shall be heirs to all his immoveable 


properties and shall, have ia every way, full power and all proprietary rights over 
all the moveable and immoveable properties. 

Held that the widowg jook an absolute estate with full powers of alienation. 

Decisions on the question up to date discussed. 

Procedure where Official translation of Vernacular document is questioned 
pointed out. 

Appeal (No. 144 of 1919) from a Decree and jaa of 

the Patna High Court, affirming a Decree of the Subordinate 


Judge of Dharbhanga. 
* P. C, App, 144 of 1919 (Patna 29 of 1917) Dated 2nd Dec. 1921. 
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The Respondents as the reversioners of one Batcha 
Chowdhury sued for a declaration that certain alienations 
made by the Ist appellant, widow of Batcha Chowdhury, are 
inopefative beyond her life The subject-matter of the alienations 
was partly inherited by the 1st appellant from her husband and 
partly her own acquisitions of savings from income of her hus- 
band’s property. Theappellants pleaded that under the Will 
of Batcha Chowdhury the 1st appellant acquired absolute estate 
which she could validly alienate. The trial Judge and the High 
Court, on appeal, held that the widows took merely a Hindu 
widow’s estate and decreed the respondent’s suit. Hence this 
appeal. 

(1921, Oct. 28, 31) De Gruyther K. C. and Sen for the appel- 
lants :—Under the Will, the widows acquired an absolute estate. 
There is . nothing in the context to cut down the effect of 
the expressions used. The fact that the devisee is the widow is 
immaterial. Surajmani'v. Rabi Nath Ojha! Fateh Chand v. 
Rup Chand 2 Shumsool Hooda v. Shewukram 3 Amarendra Nath 
Bose v. Shuradhani 4 Sures Chandra v. Lalit Mohan 5. Under 
the Mithila School of Hindu Law, the widows in any case have 
absolute estate in the moveables. The Will also gave the 
devisees power of alienation during life and this is sufficient to 
dispose of the present dispute, ji 

Dube for the respondents :—The Will gives the widow 
rights as “heirs” and they cannot take more than a widow’s 
estate. ` i 

If it was intended that they should have greater powers, it 
would have been expressed without any ambıguity, The use 
of the word “malikiyat” as meaning “malik” is not conclusive, 
Shumsool Hooda v, Shewukram 3 Shib Lakshan Bhakat v, 
Tarangini Dasi © Janki v, Bhairon 7, 

De Gruyther K, C, replied, 

1921 Dec. 2, The Judgment of their Lordships was deliver- 
ed by -a : 

Sir John Edge, The suit in which this appeal has arisen 
was brought on the 12th August, 1912, in the Court of the Sub- 
ordinate Judge of Darbhanga in Behar by the plaintiffs, who 


) 





1, (1907) L. R. 35 I. A. 17. 2. (1916) L. R. 43 I. A. 283 ; 38 All. 446. 
3. (1874) L. R. 2 I. A. 7. 4. (1909) 14 C. W. N. 458. 
5. (1915) 22iCal. L; J. 816. 6. (1998) 8 Cal. Ù. J. 20. è 


7. (1896) 19 All. 133. 
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‘are the presumptive reversioners of Bachcha, Chowdhury, de- 


ceased, who in his lifetime was a landholder in and a resident 
of Mouzah Subhankarpur in Tirhoot. Bachcha Chowdhury 
died in 1865. The principal'defendant is Musammat Sasiman 
Chowdhurain, who is the surviving widow of Bachcha Chow- 
dhury. His other widow was Musammat Subast Chowdhurain ; 
she died before suit. Bachcha Chowdhury died possessed of 
considerable moveable and immoveable properties, which, on 
his death, came into the possession of his widows. Part of 
Bachcha Chowdhury’s immoveable property was ancestral, 
and the remainder of it had been purchased by him. 

Musammat Subast, shortly before she died, executed, on 
the 12th February, 1887, an instrument by which she bequeath- 
ed her half-share in the property to Musammat Sasiman. 

The suit relates to the nature of the title of Musammat 
Sasiman to the immoveable properties of which her husband, 
Bachcha Chowdhury, had died possessed, and to the nature of 
her title to other immoveable properties which she and 
Musammat Subast, or one of them, acquired by purchase, it 
being alleged by the reversioners that those immoveable 
properties which were acquired by the Musammats were 
purchased by them with moneys saved from the usufruct of the 
immoveable properties of which Bachcha Chowdhury had died 
possessed. The object of the suit is to obtain a declaration 
that Musammat Sasiman neither had nor has any power to 
alienate any of the immoveable propérties, Her right, if any, 
to alienate, except for necessity, depends upon the nature of 
her title. Musammat Sasiman andsome of the other defen- 
dants are appellants here. The plaintiffs and others of the 
defendants are the respondents. 

The Hindu family to which Bachcha Chowdhury had 
belonged was governed by the law of the Mithila school of 
Hindu Law. Bachcha Chowdhury had separated from that 
family. The suit and this appeal depend upon the true con- 
struction of a testamentary document which, although described 
as an atainama (deed of gift), must be regarded as a Hindu 
will which Bachcha Chowdhury made on the 5th of June, 1864, 
On behalf of the plaintiffs it is contended that the Musammats 
took no greater interest in the immoveable property which had 
belonged id” Bachcha Chowdhury in his lifetime than that 


. 
PART XVI. | THE MADRAS LAW JOURNAL REPORTS. . 495 


allowed by the law of the Mithila to the widow ofa separated Musst. 


and childless husband. “On behalf of Musammat Sasiman and com horain 


those claiming under her it is contended that she* and ene 
Mussammat Subast took in that property under the will a full, Narayan 
absolute, and heritable interest as proprietors, with full rights of Chowdhary, 


alienation, and not merely the interest of Hindu widows under Sir Jobn 
the law of the Mithila. ' If her contention as to the construc- ags: 
tion of the will is correct this suit must fail, and should 

be dismissed, and it would not be necessary to consider 

whether immoveable properties which were purchased by the 
Musammats, or either of them, were. purchased with moneys 

derived by them after their husband’s death from the usufruct 

of the immoveable properties which were left by him. 


According to the official translation of the will of the 5th 
June, 1864 (15th Jeth, 1217, F. S.) Bachcha Chowdhury stated 
that :— 


“ 1 am Bachcha Chowdhury resident of -Mouza Subhankarpur, pargana Hati, 
zila Tirhoot.’”” 


He then mentioned lands, some of which were ancestral 
lands, and others of which he had purchased, and stated, as 
was the fact that, 


“The ancestral and purchased properties are held and possessed by me, wich- 
out participation or interference on the part of any person”? — 

“I, the declarant, have no issue ; I have, to obtain bliss, in the next world 
caused to be sunk several ponds, and have constructed a temple of Sri Murli 
Manohar Ji within the compound of my own house, ata considerable cost; I 
often remain ill, although at present I am well, still on account of having no 
child, and placing no certainty in life: I intend to go on pilgrimage to Kashi 
and other places. Therefore I, she declarant, of my own accord and free will, in 
order to avoid future disputes and to prepetuate my name, gave all the mouzas in . 
entirety or in part, both ancestral and purchased, thika properties, and all goods, 
and assets, articles of copper and silver, elephant, oxen, she-buffaloes, and all 
otuer properties, to both my first aad second wives, Musammat Subast Chow- 
dhurain asd Musammat Sasiman Chowdharain, who after my death will be heirs to‘ 
all the moveable and immoveable properties. It is. desired that the said Musam- 
mats by holding possession and occupation of all the moveable and immoveable 
properties should pay the Government revenue thereof, and {they should collect 
rent of, and keep watch over, the mouzas either in entretyor in part and scat- 
tered lands, orchard, oxen, and elephant, etc., aud they should give alms and 
charities, ‘Ihe said Musammats, alter my death, shall have, in every way, full 
power and all proprietary rights over all the moveable and immoveable properties, 
and they sould, under the deed executed by me, pay, annually, Rs. 360 to Musam- 
mat Lachmi Cbowdburain, widow of my brotber Dalar Chowdhury, until her 
death {or ber maintenance, and by this deed the said Musammiats should get their 
na nes,rsorded ia the Government Sherista in the columns of $roprietors. Ta 
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this I, the declarant, neither have nor shall have any objection. Ihave, therefore, 
given into writing these few wards by way of a deed of Atainama so that they may 
be of use when required.?? 


Their Lordships have quoted from the translation which was 
made of the will by the official translator in India, but it is ad- 
mitted on behalf of the parties to this appeal that the vernacular 
word which has been translated as “ gave” should have been 
translated as “give.” 


The important words in the will which, in the official 
translation have been rendered as giving to the Mussammats 
after the testator’s death“ in every way, full power and all pro- 
Prietary rights,” are in the vernacular Kulio Kuh haqug 
Malikiyat harbal akhtear Mosammat Majkuran Ko hasil hai, 
and were understood by the Trial Judge as a declaration by the 
testator of the rights which the Mussammats would have in the 
properties by inheritance after his death and not as giving them 
any greater right in the properties, or implying that they 
should have any greater right, such as a right of alienation, 
except for necessity. The trial Judge, by his decree of the 9th 
April, 1914, made a declaration in favour of the plaintiffs as 
reversioners, From that decree Mussammat Sasiman appeals 
to the High Court, 


The appeal to the High Court was heard by Chapman and 
Roe, JJ., and was dismissed by the decree of that Court of the 
23rd February, 1917. The leading judgment in the High Court 
was delivered by Roe, J., with which Chapman, J, concurred, 
Mr, Justice Roe was of opinion that in one respect the official 
translation of the will of the 5th June, 1864, was not quite 
accurate. In his judgment he said— 


“A more accurate translation of clause beginning ‘The said Mussammats 
after my death . . . would be—‘And in respect of all the moveables 
and iinmoveables after my death all and complete righls, the power of a 
landholder in every circumstance, accrues to the said Mussammats.’ 
The Urdu words which I have translated, ‘accrues’ are ‘hasilhai,’ The Urdu 
word which I have translated * of a landnolder' is ‘Malikiyat.? There is no 
such word in the languagass Either the long a is a mistake or the word isa manu- 
factured word, The point has been pressed at some length in the argument. It is 
not to my mind material. ' Milkyat’ or ‘ Malikiyat ' would equally imply some- 
thing appertaining to a Malik, The word‘ Malik’ means literally one who holds 
mulk or land. The translation with the amendments which I suggest represents 
the terms of the Deed,” 


There does not appear to their Lordships to be any mate- 
tial difference in that respect between the official translation 
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and that suggested by, Mr. Justice Roe. In their Lordships’ 
view they mean the same thing. But if they materially differ, 
their Lordships hold that they must accept the official transla- 
tion ae correct. If that translation was incorrect there was 
ample opportunity ta have it judicially corrected in the High 


Court after evidence as to its correctness or incorrectness had - 


been taken and recorded ın the Court in which the correctness 

-of the official translation was challenged. The Judicial Com: 
mittee has no means of enquiring into the correctness of an 
official translation of a document in a vernacular language of 
India, except by sending the case back to the Court with a 
direction to make such enquiry. It is not necessary to adopt 
that course in this case. 

The following decisions, which it has been contended should 
guide their Lordships in construing this will, have been cited in 
argument at the Bar. Their Lordships may observe that it is 
always dangerous to construe the words of one will by the con- 
struction of more or less similar words in a different will, which 
was adopted by a Court in another case. Their Lordships will 
briefly refer to the decisions which have been cited in the 
order of their dates, 

In 1874, in Moulvie Mahomed Shumsool Hooda and others 
v. Shewukram 1 which came on appeal from the High Court 
of Calcutta, and related to the construction of a testamentary 
document executed by Roy tiurnarain, a Hindu of Behar, the 

. Board held that— : 


“In construing the will of a Hindu it is not improper to take into considera- 
tion what are known to be the ordinary notions and wishes of Hindus with respect 
to the distribution of property, It may be assumed that a Hindu generally desires 
that an estate espicially an ancestral estate, shall be retained in his family; and it 
may be assumed that a Hindu knows that, as a general rule, at all events, women do 
not take absolute estates of inheritance which they are enabled to alienate.” 

The Board, having regard to those considerations, and to 
the document as a whole, all the expressions of which should 
be taken together, held that Hurnarain in using the expression 
“except Mussammat Ranee Dhun Kowar af6Pesaid, none other is 
or shall be my heir or malik,” intended'that Ranee Dhun Kowar 
should take in his property “a life interest immediately 
succeeding him, without that interest being shared by 
her daughters or by any other person,” but that she 
should not take an absolute estate which eshe should 


(1) (1874) L. R. 21A.7. 
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Musst, have power’ to dispose of absolutely. The Board so 
Chana, decided, although it held that there were expressions in the 
enn document which, if they stood alone, showed that Hurnarain 
Narayan intended to make an absolute gift to Ranee Dhun Koware She 
Chowdhury. was the widow of Hurnarain’s deceased son, by whom she’had 
Sie Jobs . had two daughters,: who were living at the date of the docu- 
aoe ment, and were named in it. 


, 


“In 1875, in Mussammai Kollany Koer v. Luchmee Pershad 1 
which depended on the construction of a Hindu will, and came 
to the High Court at Calcutta on appeal from a decree of the 
Subordinate Judge of Sarun in the Patna Division of Bengal, 
and related -to the title to immoveable property, Romesh . 
Chundar Mitter, J.. in his judgment, from which the other Judge 
who heard the appeal, Glover, J., did not dissent, held :— 

“Therefore the Primary matter for our consideration is the language of the 
will, or the words in which-it is expressed, As far as the words go, I think it is 
plain that the testator intended to.make an absolute gift of his property in favour 
of his widow and his daughter. He says that after his death they shall be (maliks), 
and his entire estate shall devolve upon them.”' 

Mr. Justice Mitter considered that there being nothing to 
show a contrary intention, the words which were used gave an 
absolute estate, and not merely the estate of a Hindu female, to 
the testator’s widow and daughter. 

In 1884, Sir Richard Garth, C. j, and Cunningham, J.. in 
Punchoo Money Dossee v. Troylucko Mohiney Dossee 2 which 
was an appeal from a decree of Wilkinson, J., ima suit on the 
Original jurisdiction side of the High Court at Calcutta, and. 
related to a Hindu will, held that.the description in the will of 
a devisee, a woman, as malik, did not necessarily import an inten- 
tion of the testator that by his will an absolute or proprietary 
interest should pass to her. 

In 1897 in Lalit Mohun Singh Roy v. Chukkun Lal Roy and 
others 3 which was an appeal from a decree of the High Court 
at Calcutta, which has reversed a decree of the District Court 
of Hooghley in a syjt which related to a Hindu will, the Board 
held that the words of gift in the will to the effect that the 
donee shall “ become owner (malik) of ali my estate and proper- 
ties” conferred an ‘heritable and alienable estate in the absenge 
of a context indicating a different meaning. 


(1), (1875), 24 W. R. 395. (2). (1884) 10 Cal. 3'2. 
x (3). (1897) L. R. 241. A, 76. 
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In 1907 in Mussammai Surajamani and others v. Rabi Nath 
Ojha and another } in an appeal from a decree of the High 
Court at Allahabad which. had affirmed a decree of the 
Subordinate Judge of Gorakhpur in a suit which related to a 
deed of gift or testamentary instrument, by which a Hindu 
gave to his ‘first arid second wives and daughter-in-law res- 
pectively certain immoveable property, reserving to himself a 
life interest, but directing that after his death they shali be 

“malik na khud ikhtiyar (owners with property rights),” the 
Board said : : 
“This case of Lalii Mohun Singh Roy v. Chukkun Lal Roy (1897) 
L. R. 24 I. A. 76, seems toadopt and apply the same view ofthe word 
‘malik’ as was taken in the Calcutta case above cited (Kollany Koer v. Luchinee 
Pershad 24 W. R. 395 'with the result tbat in order to cut down the 
full . proprietary rights that the word imports, something must be found 
in the context to qualify it. Nothing has been found in the context here 
or the surrounding circumstances, or is relied upon by the respondents, but tbe 
fact that the donee (Surajmani) isa woman and a widow, which was expressly 
decided in the last-mentioned case not to suffice. But while there is nothing in the 
context or surrounding facts todisplace the presumption of absolute ownership 
implied in the word ‘malik,’the context does seem to strengthen the presumption 
chat the intention was that ‘malik’ should bear its proper technical meaning.’ 

In Musammat Surajmani and others v, Rabi Nath Ojha and 
another 1, the Subordinate Judge of Gorakhpur, who tried the 
suit, had held that Surajmani took a Hindu widow’s estate, and 
was incompetent to alienate it, and the High Court on the 
appeal held :— > 


“ Thatunder the Hindu law, as iuterpreted up to the present in the case of 
immoveable property given or devised by a husband to his wife, the wife has no 
power to alienate, unless the power of alienation is conferred upon her jn express 
terms. The learned vakil for the appellants (Surajmani and’ others) contended 
that the words of the document we have to consider, and that we have cited above, 
- did expressly convey such power, or at any rate that from them the intention of 
the executant to confer a power of alienation was evident. We cannot so hold.’, 


In 1909, in Amarendra Nath Bose v, Shuradhani 1 
Mookerjee, J., held that the expression “ malik like myself” in a 
Hindu will, as-describing the position which the donee would 
occupy, was an indication that the testator intended the donee 
to take an absolute interest in the property Tevised, but that the 
word “malik” by itself would not indicate that more than a 
limited interest was intended to be conferred, 

In 1916, in Fateh Chand v. Rup Chand3 in gn 
appeal from a decree of the High Court at Allahabad’ which 


See ee 
1. (1907) Le R. 35 I. A.17. 2. (1909) 14 C, W, €N. 458 ies 
3. (1916) L-R. 43 I. A. 183. 
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had varied a decree of the Subordinate Judge of Saharanpur in 
a suit which related to the title to immoveable property the 
Board held that the words in a Hindu will “I have bequeathed 
Mauza Khudda to Musammat Gomi. . . after my death she 


- Shall be owner in possession (malik-o-qukiz) of the entire pro- 


perty in Mauza Khudda aforesaid,” conferred fill ownership 
upon the devisee, there being in the will, in the opinion of the 
Board, nothing from which a contrary intention of the testator ` 
should be inferred. 

It appears from some of the decisions to which their 
Lordships have referred and from the judgment of the Board 
in Bhaidas Shivdas v, Bai Gulab and another | that the term 
“ malik,” when used,in a will or other document as descriptive 
of the position which a devisee or donee is intended to hold, 
has been held apt to describe an owner possessed of full pro- 
prietary rights, including a full right of alienation, unless there 
is something in the context or in the surrounding circumstances 
to indicate that such full proprietary rights were not intended to 
be conferred, but the meaning of every word in an Indian will - 
must always depend upon the setting in which it is placed, the 
subject to which it is related, and the locality of the testator 
from which it may receive its true shade of meaning, and - 
their Lordships can find nothing in the quoted decisions 
contrary to this view. 

Mr. Justice Chapman, in his concurring judgment in this 
suit said: “ As regards the word ‘ malik,’ I trust that a word 
in such common every day use in this part of the country 
(Behar) will not be converted by the decisions into a technical’ 
term of conveyancing.” At least outside the Presidency towns 
of Calcutta, Madras and Bombay, the art of conveyancing is 
but little understood in India, and the drafting of documents, 
including wills, is generally of avery simple and inartificial 
character, See the observations of the Board in Gokuldass 
Gopaldass v. Rambus, Seochand 2, and in Syed Mahomed Ibra- 
him Hossein Khan and another v. Ambika Persad Singh and 
others 3. 

In the present case the term “malik ” does not occur in ' 
the will, but the word “ malikiyat,’’ which has been rendered 





1. (1921) L. Reso A. 1:42 M. L. J. 385. 2, (1884) L. R. ILI. A. 126, 133. 
3. (1911)'L. R. 391. A, 68 : 22 M. L. J. 468. 
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in the official translation as “all proprietary rights, ” does, and P.C. 
Mr. Justice Roe, who did not accept the official translation as Musst 
/ literally quite accurate, considered that a mistake in the spelling aasman. 
uowdhurain 
of thg word had been made, or.that the word was a manu- v, 
factured word. His opinion was that whether the intended a 
word was “ milkyat ” or “ malikiyat’’ it meant the same thing Chowdhury. 
that is, the power of a landholder, and he stated that “malik” sir Jobn 
. means literally one who holds land. Their Lordships cannot Edge. 
construe the words of the will giving to the Mussammats, as the 
testator’s heirs, all his moveable and ‘immoveable properties, as 
interpreted by the declaration that after his death they “shall 
~ have, in every way, full power and all proprietary rights over 


all the moveable and immoveable properties,’ as meaning 


anythig less than that they should hold in his properties full / 
and complete rights as proprietors, including full rights of r 
alienatioh, and that was, their Lordships infer, what the testator 
intended. : 


Their Lordships will accordingly humbly advise His 
Majesty that this appeal should be allowed with costs, and the 
suit should be dismissed with costs. 

Appeal allowed, l 

Solicitors for appellants : Watkins and Hunter. 

Solicitors for respondents: W. W. Box and Co. 

K.V. L.N. 
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PRESENT :—LORD BUCKMASTER, LORD ATKINSON, LORD 


CARSON, MR. AMEER ALI AND SIR LAWRENCE JENKINS. z 
Bawa Magniram Sitaram - ... Appellant, 

f v. ; 
Kasturbhai Manibhai and another sive Respondents, 


(On appeal from the High Court at Bombay.) 


Lease of land of a religious endaqwinzn{--Rent NoObig—Construction—Perman- 


ent tenure—Shebait's powers —Long lapse of timz— Presumption of validity, coe PLC, 


A lease of 53 acres of land was evidenced by arent note of 1824, which F \Bawa 
provided for a payment of Rs, 40 a year as rent and if tne rent was not paid, the Magairam 
less:c should be at liberty to remove the structures wnich he may have placed en 
upon the property. The lessee sublet the property in 1872, 1883 and 1990 andthe  Kasturbhai 
lessors never raised any objection. Manibhai 

oS ERRE 
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P.C. Held, that it was a permanent lease Which could only be terminated by non- 
WA payment of rent. 


eee The disability of a shebait to fake a permanent grant is not absolute. Where A 
Sine: a long time has lapsed after the grant, ii must be presumed to have been made in 
Ps circumstances which would valiiate the grant beyond the life of the grangor. 


Santur bia! Chockaligam Pillai v. Mayandi Chettiar, 1 approved. : 
aniphai Decree of the High Court affirmed. 


Appeal (No. 15! of 1920) from a EAN and decree of 

“the High Court at Bombay affirming a decree of the District 
Judge at Ahmedabad, which reversed a decree of the Additional 
Subordinate Judge at Ahmedabad. | 


The suit was instituted by the Appellant to recover posses- 
sion of certain lands from the Respondents as tenants from year 
to year, The Respondents claimed to hold under a permanent 
lease, The facts are fully set out in their Lordship's judgment. 


The trial Judge decreed the claim. The District Judge 
dismissed the claim on the ground that the Respondents held 
under a permanent lease. The High Court affirmed the decree 
of the District Judge holding that there was no question of law 


to be made the subject of a second appeal. Hence the present 
appeal. 


"4921, December 2,5. Upjohn K. C. and E. B. Raikes for 
appellant. The rent note of 1824 provided for an yearly rent; it 
evidences only a tenancy from year to year, ıt cannot be cons- 
trued asa permanent lease. Bilasmoni Dasi v. Sheo Pershad 
Singh 2, Tulsi Pershad Singh v. Ram Narain 3. “The person who 
granted’ the lease was a Shebait, having only limited interest. 
Shi bossourez Debia v, Mothooranath Acharjo 4, 


lf the document is construed.as a permanent lease, it is 
not valid beyond the lifetime of the grantor who was the She- 
bait Vidya Varuthi v. Balusami Ayyar 5, 
De Gruyther, K. C. and Parikh for respondents, 


On a proper construction of the lease, it was a permanent 
lease: Upendra Krishna Mandal v. Ismail Khan 6 Nabukumari 
Debi v. Behari La?™. A Shebailis not altogether prohibited 
from granting a permanent lease: he may do so for legal neces- 
‘sity. Having regard-to the long lapse of time since the grant 

-1. (1896) I. L. R. 19 Mad. 485 : 6 M. L. J. 247. 
2. (1882) L. R.9 I. A, 33: 8 Cal. 664. 3. (1885) 12 1. A. 205, 214. 
"4, (1869) 13 M. I. A. 270. 5. (1921) L, R. 48 I. A. 302,327 : 41 M,L,J, 546 
6. (1904) È. R. 311. A, 144. 7, (1907) L, R. 84,1 A, 160, 
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of the lease it is to be presumed thatit was granted for legal P.C. 


necessity, Murugesam Pillai v. Manickavasaka Pandara 1 Bawa 


Chockalingam Pillai v. Mayandi Chettiar 2? The decree fo ` man 


the High Court is right. There was no question of law and: WALA 
hente no right of second appeal under S. 100 of the Civil “amma 
Procedure Code of 1908. 

Raikes replied. ek 

(1921 December, 5). ‘The Judgment of their pordHiBs 
was delivered by : l 

LORD BUCKMASTER :—Their “Lotashipe have come to a Lord 


Buckmaster. 
clear opinion upon the merits of this appeal, and as it relates 


to the possession of land, they will not reserve the expression 
of the advice that they will tender to His Majesty. 


The,appellant is seeking to obtain possession of a piece of 
land some 5$ acres in extent, that is situated near the Delhi 
Gate of the City of Ahmedabad. ‘That the respondents are in 
possession by themselves or their tenants is not in dispute ; it 
is indeed the foundation of the appellant’s claim, for the pro- 
ceedings out of which this appeal has arisen were instituted by 
the appellant as plaintiff claiming to recover possession of the 
property upon the ground that the only right of the respon- 
dents is as tenants from year to year, a tenancy which had 
been duly determined by notice, or in the alternative, that the 
conduct of the respondents rendered it unnecessary that the 

‘appellant should take any further steps to secure its determina- 
tion. 7 f 


The land in question was granted on, the 17th June, 1756 
to one Sultansingh Maharajji for the deity or Shri Ranchhodji ; 
in other words, the grant was a grant to a named person for a 
defined religious purpose. 

On the 22nd February,.1824, this land was dealt with by 
way of lease ; the document recording the transaction takes the 
form of a recognition by the tenant of the rights that have been 
granted and its informality is largely responsible for this dis- 
pute, It states that it is a rent note given to the wife of Sultan- 
singh Maharajji, the grantee under the original grant ; that the 
tenant has taken the field and well for making a garden, and 
that in respect thereof Rs. 40 a year is to.be paid. There then 

1, (HNL R. 441. A 98., 2. (18961 L R 19M. 485:60M 4 fia 
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follows an important provision, The money is to be paid, not 
to the lady who made the grant, but to the Sadhu who perform- 
ed the worship at the temple of the deity, and the explanation 


`, of that is to be found in later clauses of the deed, by which it 


appears that one Bawa Kisandas, who had undoubtedly some 
official capacity in connection with the temple, had borrowed 
money from the lessee, and the amount of that loan being 
Rs. 95, the lease provides for its liquidation by the lessee 
retaining Rs..10 a year until the discharge took place. There 
is also a provision that if the rent is not paid, the lessee should 
be at liberty to remove the structures which he may have placed 
upon the property, and also the trees and seeds. Their Lord- 
ships think this means that, in the event of the rent not being 
paid, re-entry will be possible, and that if re-entry is attempted 
the permanent structures which the lessee has erected may be 
removed by him, There are no words whatever in “the docu- 
ment that suggest any other right of re-entry on the part 
of the lessors, nor is there anything in the actual language 
that gives much assistance in determining what the effect 
of the document might be. It has been argued that the‘ object 
of taking the lease, which is said to be the making of a 
“ wadibag,” renders some assistance, as the meaning of wadibag 
is a garden, ‘which it was intended to use for the purpose of 
adding thereto a house, and that in consequence the grant was 
for building purposes. Their Lordships cannot, however, find 
anything that will give them any material assistance in this or 
any of the descriptive words, All that can be said is that there 
are two constructions, and no third, to which the document 
lends itself ; the one that the tenancy recognised was a tenancy 
from year to year ; the other that it was a permanent-lease, 
which could only be terminated by non-payment of rent. After 
this lease had been granted, certain buildings were undoubted- 
ly erected upon the land. What the nature of those buildings 
may be it is not easy to determine, and it appears that 
whatever they weresthey have been allowed to fall into dis- 
repair. Their Lordships do not think that the respondents can 
gain much assistance from inviting attention to the actual 
structures that exist upon the property as it stands now, Cer- 
tainly no case can be established that would stop the lessors 
from asserting their right to possession, if under the terms 
of the document as construed by the circumstances known, tha 
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right exists. The evidence is unvarying to this effect—that from 
1826 down to the time when this dispute arose, the tenants 
have been in continued and undisturbed possession of this land 
at the*originai rent, and that there is no case made of any act 
done or any document signed which suggests that during the 
whole of that period either one party or the other regarded the 
tight of the respondents as anything short of permanent. There 


“is, indeed, both in 1829 and ina receipt for rent as late as 


1906, the use of the word “sadarinat ,” which has satisfied the 
learned judges in the*Court below that the tenure was intended 
to be permanent. It is a matter of extreme difficulty for their 
Lordships here to give with confidence decisions as to the ex- 
act meaning of words in a language with which they are un- 
familiar, and they always place the greatest reliance upon the 


learned judges in India for the purpose of affording them an ` 


exact and accurate interpretation of any word that may be in 
dispute. They do not, however, in this case, intend to rest 
their opinion upon the use of this particular word. It may 
have been accidental, it is certainly not conclusive. 


Apart from any inference due to the use of this word, their 
Lordships think that the terms of the document which, as 
pointed out bythe learned District Judge, may not be 
satisfied if the tenancy were one from year to year, coupled 
with the fact that notwithstanding the low rent, which was 
never changed, the property has been in fact dealt with by the 
lessees on three separate occasions, in 1872, in 1883, and in 1900, 
by being subleased for substantial periods of years at increased 
rents, a circumstance which it is not unreasonable to assume 
must have come to the knowledge of the lessors at some time 
or another, and that no dispute has arisen as to their right to 


make such grants or to remain in occupation until the present 


time, is sufficient to justify them in saying that the memorandum 
signed on the 2nd February, 1824, was intended to record a 
transaction by which a permanent right™to occupy was con- 
ferred upon the cespondent’s predecessors in title, With regard 
to the litigation that took place in 1893 for the purpose of 
partitioning the lessees’ interest, it is only necessary to say that 
having examined all the details which are most carefully investi- 
gated by Mr. Mohile, the; Additional, First-class Subordinate 
Judge by whom this case was originally heard, their Lordships 
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agree with him and the learned’ District Judge in appeal that 
nothing was then decided which bars the present litigation or 
prevents the defendants from asserting their rights. 


It is, however, further urged on behalf of the appellant 
that if such be the meaning óf the document, effect cannot be 
given to it because the’ property dealt with was property devoted 
to religious purposes, só that the power of leasing would not 
extend beyond the granting of a lease for the life of the head 
of the religious charity, whoever it might be, for the time being. 
There is no doubt great force in that argument, but it is subject 
to two defects. The first is that it certainly isnot plain that the’ 
original lease in 1824 was made by anybody in the position 
of a shebait at all, because the note is given to the widow of 
the original grantee, and although it might have been ‘fair to 
assume that the original grantee was intended to hoid as a 
shebait, even if the widow could hold the office it was not in 
virtue of that capacity that she granted the lease. Further, 
ihe disability of a shebait to make a _ permanent grant ig not 
absolute. 

In the case of ‘Chockalingham Pillai and others v. Mayandi 
Chettiar 1 it was pointed out that although the manager for the 
time being had no powec to make a permanent alienation of 
temple property in the absence of proved necessity for the 
alienation, yet the long lapse of time between the alienation, 
and the challenge of its validity is a circumstance which enables ` 
the Court to assume that the original grant was made in 
exercise of that extended power. Their Lordships have no 
hesitation in applying that doctrine to the-present case. If in 
fact the grant was made by a person who possessed the limited 
power of dealing under which a shebait holds lands devoted to 
the purposes of religious worship, yet none the less there is 
attached to the office in special and unusual circumstances, the 
power of making a-wider grant than one which enures only for 
his life. At the lapsg of 100 years when every party to the 
original transaction has passed away, and it becomes coimplete- 
ly impossible to ascertain what were the circumstances. which 


— caused.the orginal grant to be made it is only following the 


policy which the Courts always adopt, of securing as far as 
possible quiet possession to people who arein apparent lawful 





1 (1896) 1. L-R.r19 Mad, 485. 
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holding of an estate, to assume that the grant was lawfully and 
not unlawfully made. a 

Their Lordships therefore hold that on both the grounds 
that have been mentioned this appeal must fail, and they have 
.only'to add that if in truth the real complaint that the appellant 
desired to bring forward was a complaint based upon. the 
limited power of the original grantor such a case ought to have 
"been carefuly stated in the original plint, and certainly urged 
before the High Court asa substantial reason why leave to 
appeal should have been granted. The absence of this circum- 
stance has not had.any influence upon their Lordships conclu- 
sion, They only refer to the matter for the purpose of attempt- 
ing once more to call the attention of parties in India to the 
importance of defining at the earliest moment and in the 
simplest terms, the exact character and extent of the dispute 
which is going to be made the subject of litigation through the 
various courts and upon which this tribunal ultimately advises. 

Their Losdships will therefore humbly advise His Majesty 
that this appeal should be dismissed with costs. 


Appeal dismissed, 

- Solicitor for appellant: E., Dalgado. 
Solicitors for respondents Baker, Blaker and Hawes, 

K. V.L. N. 5 


—_—_—_—_—- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH]. 

PRESENT :—SIR WALTER ‘SALIS SCHWABE, Kt. CHIEF 
JUSTICE, Mr, JUSTICE AYLING, MR.. JUSTICE COUTTS TROTTER, 
Mr, JUSTICE KuMARASWAMI SASTRI AND MR, JUsTICE DEVADOSS, 
Yerukola alias Pentajogulu (dead)  Appellants* (Plaintiffs 


2 others ... Legal Representatives) - 
v. 

Yerukola alias Penta Tatayya alias (Defendants Respon- 

Purushottam and others ... dents, Nos, 1 to 3 


œ and 5 to 8) 
Limitation Act, arts 62, 89, 109 120 and 127—Hindu law—Division ın status 
—Colleclion of debts and profils of immoveable properties by one member—Suit 
by anolher for account of the same and for his share—Article of the Limitation 
Act ap plicable—Partilion—Award of—Jyestabhagam—Lefality of —Provision for 
subsequent marriages. i 





> Appeal No. 367 of 1919; 9th 10¢h llth and 22ud March g 921 and 12ih 
January 1922. : 


R—65 


P, G. 





Bawa ` 
Magniram' 
Sitaram , 
So 
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Three brothers had been members of an undivided joint Hindu family. In 
1905 they separated and appointed arbitrators to divide the ancestral properties. 
Before division was complete disontes arase and the properties remaining undivided 


: were left in the hands of different members of the family as tenants in common 


until in 1917 this suit was brought for partition and for account. Moneys were 
recelved from dabtors in respect of debts which were owned in common and rents 
and profits partly ia money and partly in kind were received in respect of lands” 
thus held in common. The defendanis set up limitation in the suit for accdunt and 
for payment of the shares of the plaintiff. 

Held by the Full Bench that art 62 of the Limitation Act does not apply ta, 
such a suit in respect of the moneys collected by the defendant. A suit for money 
had and received does not lie by one tenant in common against another who has 
received morethin his share. The only appropriate action would be one for an 
account in which the tenant in common who collected the money would be entitled 
to all just expenses such as the expense incurred by him in Collection. 

_ Ifthe tenaat in common who collected did so undər an express or implied 
agency for all the tenants in com.nan, the pro er-article applicable would be 
article 89 of the Limitation Act, 

In the absaice of such agency the only article applicable is art 120 of the 
Limitation -Act and time would begin to run when the right to she arises i. 8 
when there is a demand and refvsa] for an account or when there is an ouster. 

The caus: of action des not come into bing until there is something done 
which shows that the person who got the money into his possession 1s holding it 
adversely to the plaintiff. 

Art, 109 of the Limitation Act does not apply in respect of the profits of the 
immoveable properties in the case because a receipt of profits by one of several 
tenants in common is not wrongful, ` 


Art, 127 of the Limitation Act does not apply to the case as regards 
the money and\the profits received because that article applies only to 


' a suit fora share of - -property which isa property of a joint family at the date 


of suit and is in terms inapplicable to property which by reason of a division 
prior Ito suit has ceased to bethe property of a joint family and is held by the 
members of the family as tenants in common. 

` The entire case-law on the applicability of art.62 to -suits of this nature 
discussed and commented on. 


Per Devadoss,J.: The principle deduc'ble from the decisions is:—"If A 
collects what-bzlongs to B knowing that it belongs to B, he is absolutely liable to 
B for the amount collected without deduction for expenses, charges, &c, and loss 
by theft can iot be pleaded in bar of B's claim A has no duty to collect B's, money , 
and being a volunteer cannot claim an acc sunt. Where Aand B are jointly 
entitled to a specific sum if A collects the whole without being B’s agent implied or 
express, there isa presumption that be does so for B’s use and Article 62 wauld 
apply. Where A and B are zát: itled to several outstandings and A collects some 
and B collects the cthers Before they are allocated to A or B, neither A nor B can 
be said to collect for the other’s use and a suit for account is the proper form of 
action : Article 62 would not apply.” 


Per Sir John Wallis, C. J. and Oldfield: J. The award of Jyeshtabagam. 
is.not authorised by Hindu law as administered in this Pres’ dency. 

Rajangam. Atyar v. Rajangam Aiyar (1) Venkata Reddi v. Kuppachi 
Reddi 12) followed 


1. (1929) 39 My L. J. 382. 2. (1918) 8 L. Ws 400, 
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The rule of Hindu Law authoris'ng the m king of provision at partition for 
subsequent mirriages applies only to the brothers who are parties to’ the division 
and dogs ast extend to pevsaus who are not in the same degree of relationship 
as those wao have been married at the family expense. 

Sriftivasa Aiytugar v. Tluruvzngadathaiyang 1, Gopalam v. Venkata- 
raghavelu 2 Jairam v. Nathu. 3 relerred to, 

Appeal against the Decree of the District Court of Ganjam 
in Original Suit No. 10 of 1918. 
° C. S. Venkatachariar and H. Suryanarayana for the aaa- 
tiff appellant, 
x Sambasiva Rao, counsel for the 7th respondent, 
P. Norayanamurthy Vakil for the 1st to 6th respondents, 
and K. Kamanna Vakil for the Ist respondent, 
The Court (Sir John Wallis, C.J. and Oldteld, J.) made the 
following 
ORDER OF REFERENCE TO A FULL BENCH :— 


Plaintiff—appellant, his brothers Dalayya (deceased ' 


before suit) and 4th defendant with the other defen- 
dants,. sons and grandsons of the two last mentioned, 
until’ 1905 constituted a joint family. It is not disputed 
that in that year they separated, appointing arbitrators 
who in fact divided some of the family properties according to 
the lists, Exhibits A series ; but owing to disputes the partition 
was not completed and in 1917 plaintiff brought this suit for 
the division of the ‘remaining properties, which during the 
interval have been enjoyed by one or other of the parties under 
a tenancy-in-common. The appeal has been argued against 
two of the substantial provisions in the Lower Court’s decree 
and also against its disallowance of various items on their 
merits and with reference to limitation. The memorandum of 
defendants 1—3, 5—7 also relates to par ticular items, That of 
8th defendant is not pressed. 

Plaintiff objects first to the award under issue 9 of 
Jyestabhagam or an extra share to 1—3 defendants, as descen- 
dants of Dalayya the eldest member of the joint family. Such 
an award is not authorised by Hindu Lawe as administered in 
this Presidency, Rajangam Ayyar v, Rajangam Ayyar 4, Venkata 
Reddi v, Kuppa Reddi 3, Nor can we agree that the evidence 
establishes any custom of sufficiently certain character to be 
binding on the parties. ‘In fact the Lower Court's allowance 


1, (1919 LE R 58 Mad 556. 2, (1917) LL R 40 Nad. 632, 
3. (1906) 1 L R 3t Bom. 6 4, (1920) 39 M, L. J. 382, 
3 (1918) 8 L, W. 402. 


F. B. 


— 


p Yana 


: Yerukola. 
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Yerukola 
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of 23 per cent, of the value of the property available for division 
did not correspond with the evidence of any witness and was 
merely arbitrary. The provision for Jyestabhagam must there- 
fore be omitted from the decree. $ 

Next the Lower Court gave the 4th defendant and’ his 
branch credit for the expenditure incurred since the severance 
of interests in 1995 on the marriages of three of his children 
and to be incurred on the marriage of a fourth in the future,” 
The texts authorising the making of provision at partition 
for subsequent marriages are cited in Srinivasa Iyengar v, 
Thiruvengadathaiyangar }, But neither they nor that deci- 
sion contemplate such prevision for the marriages of any 
but the brethers, who are parties to the division; and 
Gopalam v, Venkataraghaculu 2 and Jairam v. Nathu 3 are 
distinct authorities against the extension of this concession 
to persons, who are not in the same degree of relationship as 
those who have been married at the family expense. The decree 
must therefore be modified on this point. 

The objections taken by plaintiff and defendants Nos. 1 to 
3 and 5 to 7 to the Lower Court's findings on the merits of 
various items, can be disallowed at once for the reasons given 
in its judgment except in the cases to be referred to. The first 
of these; to follow the order of the judgment, is item 2 in 
schedule F, paddy due to the family on a bond-of 1205, The 
existence of the debt is not disputed, The evidence that it was 
collected by Dalayya is hearsay and, if it was not collected, it 
must in the ordinaty course have become barred. It is not 
plaintiff's case that it did so through the negligence of 
Dalayya. In these circumstances this item must be disallowed 
and ist to 3rd and Sth to 7th defendan!s’ memorandum must be 
allowed.in respect of it, 

The Lower Court would but for its finding on limitation 
have allowed Rs, 725 on account of item 11, F schedule, It 
has not noticed that further realization of Rs. 214-9-7 less Rs, 2 
expenditure is-shoWh in Exhibit XXVIL (a). Rs. 937+9-7 should 
therefore bave been shown as available for: division under this 
item, ; i - 

Ilem 1t of the same schedule was claimcd as representing 
the amount due from Chelluri Dalappa on on Exhibits VI, VH and 


e E ge eet 
lL, (1914) = L. Ik. 38 Mau. 550. 2. (917) L L. ] R. “40 Mad, co 
“Bp (1906) L-L R 31 Bom, 24, 
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VIII, two bonds and a promissory-note, dated 1885, 1887 
and 1390. The maia question is whether this liability was, as 
defendants say, discharged before Exhibit Y (1) in 1909 bya 
paymént to plaintiff or is still subsisting and is represented by 
the whole or part of the debts secured by the mortgages Exhi- 
bits W series in favour of Dalayya and by the land transferred 
to him under Exhibit U. The recital in Exhibit Y(t) shows 
"that this debt was unpaid in 1905 and the same recital is the 
only evidence of its payment to plaintiff, none of the Chelluri 


family being called and no receipt by plaintiff being ın evidence, . 


There is nothing in the shape of vouchers on accounts to’show 
how any debt to Dalayya, which could have been represented by 
‘exhibit Y (1) was incurred; and the very general recital therein 
that it was the settlement of an account relating to previous pro- 
missory notes and cadjan items for marriage and household ex- 
penses, festivals and kist, curries the mutter no further, That 
Exhibit Y (t) is registered, although no special reason for its 
being so has been given, suggests that ‘it was executed for use as 
evidence against plaintiff shortly after, as Exhibit XL shows, 
he had been exerting himself to recover another large debt due 
to the family. The Lower Court was therefore justified in 
treating Exhibit Y (t) as substituted for Exhibits VI, VII and 
VIII and the subsequent documents, Exhibits U and W series, 
the connection of which with #xhuibit Y (1) is not disputed, as 
property liable for partition, at least so far as they represent 
the debt evidenced by Exhibit Y (1), The Memorandum of 
‘objections on this item miust therefore be dismissed, The 
appeal is against the Lower Court’s conclusion that only Exhi- 
bit W series is available as assets. of the family; and, as we 
cannot follow its statement that plaintiff's claim against the 
property bought under Exhibit U is time-barred, the appeal 
must be alluwed in respect of it. 
) ; ` 

As regards the profts for Fasli 1317 of a lease, which are 
part of item 8 schedule G plaintiff's claim 6 a share is disputed 
on the ground that he has not paid his share of the rent, The 
ahswer is that he can be debited with it in the account. 


As regards the amount of the profits the Lower Court's 
estimite based on the amount of rent is more pgobable than 
hat supported by defendants’ evidence and musi be accepted, 


F. B. 


Yerukola 
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As régards item 6 of G schedule and other items not 
specifically referred to we agree with the Lower Court for 
the reasons it has given. 

As regards the properties of A schedule lands, the Lower 
Court's decree and judgment are not clear. If they mean that 
plaintiff received Rs, 288-8-0 for each of the years, that is, it is 
admitted, wrong, Rs, 288-8-0 being the profits for three years. 


As regards limitation, it was not contended that the. 


suit was barred as to lands which before division were 
joint family property but as regards money and receipt 
of profits from the lands held in common the District 
Judge has held that the suit was governed -by articles 62 and 
100 respectively and the decree has been passed on this 
basis, For the plaintiff, appellant, it has been contended that as 
regards these items the suit is governed either by article 127 or 
article 120, Article 127 is for a share of property which is the 
property of a joint family at the date of suit, and appears to be 
in terms inapplicable to property which by reason of a division 
prior'to‘suit has ceased to be the property of a joint family and 
is held by the members of the family as tenants-in-common, 
It was so held by one of usin Kumarappa Chettiar v. Saminatha 
Chettiar 1 , though Seshagiri Aiyar, J. the other learned’ Judge 
reserved his opinion. This ruling: appears to be in accordance 
with the language of the article and with the decisions of the 
other High Courts and we see no reason to differ from it. 
Assuming that Article 127 is inapplicable, the next guestion 
is whether as regards money article 62 should be applied as 
contended for the respondents or article 120 as contended 
for the appellants, Article 62 has been held applicable 
in Arunaċhala v. Ramasamy Pillai 2, Tellis v. Saldanha 3 and 
Vaidyanatha Aiyar v. Aiyasamy Aivar 4, which latter case was 
followed in Avancha Lakshminarasamma v. ,Avancha 
Lakshamima 5, and Segu Chidambaramma v. Segu Balayya 6, 
and the same view was taken in Mahomed Wahib vy, Mahoujea 
Ameer 7, where the decisions are reviewed by Mookerjee, J. 
who has also dealt with the rights of tenants-in-common in 


other respects in Mahesh Narain v, Nowbat Pathak 8, The 
1, (1919) 1. Ja R. 42 Mad. 431, 2. (1883) I. L.R 6 Mad. 402. 
3, (1886) I, L R. 10 Mad. 69. “4, (1908). I, L. R, 32 Mad. 191, 
5, (1913) @3 M. L. T. 325. f 6, (1911) 2 M.W. N, 467. 
7: (1905) 1 L. R. 32 Cal. 537 8& (1905) L L. R, 32 Cal, 837 at 864, 


t 
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cases mentioned were all cases in which money had been re- 
covered by one of several persons interested therein as tenants- 
in-common, which appears to be the position of the members 
of a Mindu family after partition in respect of money which 
was’ left undivided. On the other hand, article 120 has 
been held. applicable in similar cases in Nhadersa Hajee 


Bappu v. Puthen Veetil Ayissa Ummah 1, Maraim Beeviammal v. ` 


* Kadir Meera Sahib Taragan 2, Abdul Rahman v. Pathummal 
Bivi 3, Segu Chidambaramma v. Segu Balayya 4, Mader 
v. Kader Moideen 5 and Subba Raov. Rama Rao © and we have 
also been referred to Muhammad , Habibullah Khan v., Safdar 
Hussain Khan T and Pursotam Rao Tantia v. Radha Bai 8a 
decision of Richards, C, J. and Banerjee, J. with which as at 
present advised we are disposed to agree. We find some 
difficulty, in reconciling these decisions.’ Art. 62 deals with 
suits for money received by the. defendant for the plaintiff’s 
use and applies to the weli known class of suits for money had 
and received. Now it has been -expressly held in England that 
„one tenant-in-common cannot maintain an action for money 
had and received against his co-tenant, his remedy being an 
action for account to recover what the defendant has mises 
in excess of his share, Thomas v, Thomas 9 Harrington, J. 
Mahomed Waheb v. Mahomed Amzer 10 has explained ‘this 
decision as proceeding merely on the ground that in England a 
suit for an account was prescribed in such cases by the Statute 
of Anne, But, as explained in Freeman on Co-tenancy para. 
274, the object of that statute was to remedy a defect in the 
common law . which left tenants-in-common without a 
remedy and to give the parties a remedy in the common law 
Courts which till then they had to seek in equity, the gist of the 
new statutory action for an account being not that the defendant 
had received part of the common property but that he had 
received more than his share just as in the case of partnership 
one partner cannot sue another for a share of a partnership 
debt collected by him but only for what “t -may be found due on 
taking the partnership accounts, See also 2 Blackstone’s Com- 
: mentaries page 194 where it is observed that “by the comnion 





L (1910) L L, R. 34 Mad 611, © 2 (1914) 291. C.275. 

3. (1915)30M L.J.104 . 4, (1911) 2M. W. N. 467. . 

5. (1914) I L. R.39 Mad. 54. 6. (1916) 1. L. R, 40 Mad, 291, 
7. (1885) I. L. R. 7 AML 25. 8. (1915) 28 1 È. 933. 

9. 5 Exch, 28. ; 10. (1903) I. L. R, 32 Cal. 527, 
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law no tenant-in-common was liable to account with his com- 
panion for embezzling the profits of the estate; though, if one 
actually.turns the other cut of possession, an action of eject- 
ment will lie against him,” ° 


As regards profits article 109 which the District Judge has 
applied is in terms inapplicable as it applies to suits “for the 
profits of immoveable property belonging to the plaintiff which, 
have been wrongfully received by the defendant” and it appear 
to be well settled that areceipt of profits by one of several 
tenants-in-common is not wrongful. In Mahomed Riasat Ali 
v, Hasin Banu | , where article 109 was held applicable there 
was no question of receipt of’ profits by a co-sharer as the 
widow had established her right to the possession of the whole 
of her deceased husband’s estate for her life. If article 109 is 
inapplicable, the only choice is between article 120 and article 
129 and article 62, and, if article 120 be held applicable the 
question will still arise as to whether the right to sue is to be 
deemed to accrue on the receipt of the profits or when an 
account is asked for and refused, In view of the conflict of de- 
cisions we have decided to refer toa Full Bench the question 
“ what are the articles applicable to the claims for money and 
mesne profits in the present suit ?” 

C. S. Venkatachariar and H. Suryanarayana for the appellant. 

Plaintiff and his brothers were in joint possession of the 
items of the properties. Dalayya collected the debts and did 
not pay the shares of the plaintiff therein. He also received 


‘profits of immoveabie properties and has not paid the plaintiff's 


share therein, 

Art. 127 of the Limitation Act applies to the case, because 
the article applies not only to cases where there is a joint family 
at the date of suit, but also to cases where there was oncea 
joint family though at the date of suit, there is a state of 
division. Sig 

Art, 109 of the”Limitation Act cannot apply to the case in 
so far as the profits of immovable properties are concerned 
because the arlicle can only apply to cases where the receipt of 
profits by the defendant was originally unlawful and a receipt 
by a teaant-in-common is not unlawful under the law. 








AA AA Tr <= 
}. (1893) J. L. R. 21 Cal 157: 207. A, 155, 
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The case falls under art. 120 both as. regards the debts col- 
lected by Dalayya and also the: Ji from. the.immoveable 
properties, . 


, s regards the debts collected and the profits art. 62 BT, 
apply as an action: for- money had and received ‘catinot be main- 
tained by one tenant-in-common against another, or the others. 


‘See Thomas v. Thomas,.5 Exch-28 where the rule of law 
applicable has been discussed and laid down. > 


The following cases were also referred to : Khadersa Hajee 
Bappu v. Puthen Veetil Ayjssah Ummah 1 - Mariam Beevi Ammal 
v. Kadir Meera Sahib Taragan 2, Abdul Rahiman v, Pathummah 
Bivi 3, Segu Chidambafamma v. Segi Balayya 4, Mader v. Kadir 
Moideen >, Subba Rao v, Rama Rao 6, Mahummud Habibulla 
Khan v. Safdar Hussain 7, Pursotam Rao Tantia.v. Radha Bais, 
Umardafaz Ali Khan v. Wilayat Ali: Khan 9, Venkata Reddi v. 
Kuppu Reddi 10, Gabu v. Gipru 11 ; e 


P. Narayanamurihy and K, Kamanna for the respondent. 


„Art. 62 has been applied to such cases See Arunachella v, 
Ramasamy, 12, Tellis v, Saldunha 13, Mahomed Wahib v. Maho- 
ned Ameer 14, per Mukerjee, J. 


ara 


(Sastri, J. Even after the division in status if one of the 
members collects moneys there can only be a general suit for 
partition allotting moneys to the various fhembers and not for 
shares in each of the amounts collected), i 

I submit that the other members can recover the shares 


in each. of the amounts collected, “Vaidyanatha Aiyar v, 
Aiyasami Aiyar 15, i 


After the division in status the members are, co-owners. 
They are not tenants-in-common in the strict sense of the 
English Law. ` 


1. (1910) I. L.'R. 34 Mad 511. 20 M.'L, J. 288 (F.B,) 


2. (1915) I. L. R. 29 I. Ç. 275. 3. (1915) I. L, Ri 30 M. L. J. 104. 
4- (1914) 2 M: W. N, 467. ; 5. GAPI L. R. 39 Mad, 54, 
6. (1916) I, L.R. 40 Mad. 291, 7. (1885) LL. R. 7 All. 257. 

8: (1915) L.L. R. 281. C. p 953: 37 All. 318. 
9. (1897) I. L. R. 19 All. 169. 10. (1921) 13 L. W. p. 260, : 
11. (1920) 1. L. R. 45 Bom, 313. 12, (1883) I.'L. R. 6 Mad. 402, 
13. (1887) I. L. R 10 Mad. 69, 14. (1903) I. L, R32 C. 527, 


15. (1908) I. L. R. 32 M. p. 191. 
R—66 : 
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[Chief Justice :—After the separation in status, they are 
tenants-in-common and an action for mony had and received 
will not lie against co-tenants. See Thomas v. Thomas.] 
Reference was made to Sinclair v, Brougham 1914 A, Ce 398, 
455. John v, Dedwell' and Co., 1918 A. C. 569: | 


The various Limitation Acts passed from time to time with 
the knowledge of the interpretation put on the older articles 
have not changed the language of article 62. Syed Lutf Ali 
Khan v, Mussammat Afezal-un-nissa Begam 1, In Webor Ali 
v. Goddai Behart 2 the action for money had and received was 

held applicable in the case of one of the co-obligees collecting 
‘the amount of a bond. Benode Lal v. Preonath 3 Dalip Singh 
v. Tulshi Ram 4, Thakur Prasad v. Pariab> 1887 A. W. N. 100. 
Abdur Ghaffur v. Jahan Begam 6, Amina Bibi v. Najurunnissa 
Bibi 7, Abdul Ghaffur v. Nurjahan Begam 8, Lakhpat Panday v. 
Jang Bahadur 9. Dulubh Vahojia Bunsidhar 10, Gabu v, Zipra 11 
was a case of express agreement on the part of one to manage 
on behalf of all the members. There was strict case of agency. 


In Subba Rao v. Rama 12 one person was éxpressly con- 
stituted manager by the Government. Khadirza Hajee Bappu 
v. Puthen Veetil Aiyissah Ummah B Parsotam Rao Tanti v. 
Radha Bai\+ was a case of manager. 


Ganesh Dulit Thakoor v. Jewach Thakoorain 15 depends 

on the arguments that were addressed to the Privy Council. 
This point does not seem to have been argued in the case. 

Umardarz Khan v. Wilayat Ali Khan 16 and Mariam Bwi 

Ammal v, Kadir Meera Sahib Taragan 17 andAbdul Rahiman v. 
Patiummal Bivi! are the only cases against me. In Moidin Rutti 

v, Mariam Ummah!9, it has been held that in cases of tenants- 


! 1. 9 B. L. R, 348 at p 353. 


2. 2C. L.R. p. 165. 3. (1917) I, L. R, 401. C. 173. 
4, (1880) 1, L. R. 3 All. 170 5: (1883) 6 All. 442 ; 1887. 

6. (1914) 1. L. R. 372. p. 40: 7 7. (1915) I. L. R. 37 All. 233, 

s, (1915) I. L. R, 37 All, 434 at p. 437. 9. (1913) 1. L. R. 40 I. C, 37. 

10. (1884) 9 Bom. p. 111. : 11. (1920) I. L, R. 45 Bom. p. 313. 
12. `(1916) 40 Mad. p. 291. . 13. (1910) 34 Mad. p. 511. 
:14, (1915) 37 All. 318. 15, (1903) I L. R, 31 Cal. p, 262. 
162 I. L. R. 19 All. 169. : 17. (1915) 29 I. C. 273. 


18. (1915) "BC M. L. J. 104. ; 19, (1921)41 M. L. J. p- 457, 
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in-common there can be a partial partition. As far as paddy, F. B. 
rents are concerned the case is governed by article 109. Yerukola 
v. 
The ‘Court expressed the following Yerukola 


i Opinions: —The Chief Justice -—The question referred to sees 
the Bench Full is, “What are the articles of the Limitation Act of oan 
1908 applicable to certain money and profits received by 

¢two brothers or their representatives under the following 
circumstances, Three brothers’ had been members of 
an undivided joint Hindu family. In-1905 they separated 
and appointed arbitrators to divide the ancestral property. 
Before division was complete disputes arose and the 
properties remaining undivided were left in the hands of 
different members of the family until in 1917 this suit 
was brought for partition and for account. Jt is found, and no 
doubt correctly, that the properties remaining undivided were 
held during the period in question under a tenancy-in-common, 

. Money was received from debtors in respect of debts which 
were owned in common and rents and profits partly in money 
and partly in kind were received in respect of lands also owned 
in common. When asked to account and pay for the shares of 
_the other co-owners, defendant set up the Limitation Actin 
answer, and there being a conflict of judicial views on the 
subject, it is for us to decide which article in the schedule'‘of 
the Act applies. 


The articles relied upon. by those who claim to keep what 
they have received were articles 62 and 109, whereas plaintiff 
relied on article 127 or 120. ` 


I agree that articles 109 and 127 have no application on 
the grounds stated in the order of reference. 


Article 62 relates to suits for money payable by the defen- 
dant to the plaintiff for money received by the defendant for 
the plaintiff's use. These are technical terms of the law of 
England used to cover a great variety” ‘of, cases in which 
it can be said that the defendant has received money 4 
which, really belongs to the plaintiff. There is, however, 
one case in which that form of action would not lie 
in England and that is by one tenant-in-common against 
- another who has received more than his share, Infact, in such 


F. B. 
Yerukola 
KA 
Yerukola 
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-a case until the passing of the Statute IV Anne ch. XVI, S. 


27, no action would lie at all and by that statute an action was 
permitted but only for an account. In Thomas v. Thomas, |! 
one of two tenants-in-common of some lands alleged 
that the other alone had received all the rents arising from those 
lands and he brought his action for money had and received. It 
was held by the Court of Exchequer (the judgment of the Court 


being delivered by that very eminent Judge Payke B) that no?” 


such action lay, the reason being that the rents remained 
Undivided and no one tenant-in-common was entitled to any 
specific part and further the collecting tenant-in-common would 
be entitled to all just allowances which could not be given in 
that form of action but could be given in an action for an 


‘account which under the statute was permitted. It is 


worth observing that in Mahomed Wahib v. Mahomed 
Ameer.?2 in which it was held that article 62 applied toa 
case somewhat similar but in my view distinguishable from 
this, Harrington, J. states that the ground of decision in Thomas 
v. Thomas 1 was that; the plaintiff was bound to pursue his 
remedy for an accouut under IV Anne, which in my view is not 
correct, while Mookerjee, J. states the ground of the decison 
correctly but gives no effect to it. This in my judgment is in 
itself a sufficient ground for holding that Article 62 has no 
application to this case, it being quite impossible to say that 
any particular debt or rent or profit or any part of either was 
received for the use of any particular tenant in common, Io- 
deed on partition any of the debts or rents or profits might be 
awarded in toto to any of the tenants-in-common and further 
in this case each of the tenants-in-common was collecting part 
of the common properties or the income from it and no doubt 
incurring expense in so doing. ‘An action for an account would 
be appropriate, an action for money had and received would, 
in my judgment, be quite inappropriate. This view was taken 
in Subba Rao v. Rama Rao, ? in which it was held that article 
120 and not Article 82 applied in similar circumstances, 


There are a large number of cases in the High Courts 
of India which decided in favour of article 62 as against article 


120, Some are distinguishable. With those that are not, I do 





1, 5 Exch28. 2. (1903) I. L. R. 32 Cal. 527, 
3. (1916) I. L. R. 40 Mad, 291 : 30 M, L, J, 341, 
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not agree, 
Ramasamy 
an authority for holding that Article 62 applied to moneys 
collegted. by one of several tenants-in-common. It did not so 
decide, for, in that case a debt had been collected by one of two 
brothers, each of whom was entitled to a third of the debt ; but 
this was after partition and the debt had on partition been 
divided. The collecting brother had no authority or right to 
collect his brother’s one-third share and it was a specific sum 
which the brother was alone entitled to and for which an action 
for money had and received “would properly lie. Tellis v, 
Saldanha 2, Vaidyanatha Aiyar v. Aiyasami Aiyar 3, Ramalagu 
Servai v, Solai Servai 4, Segu Chidambaramma v. Segu Balayya 5, 
Avancha Lakshminarasamma v, Avancha Lakshmamma 6 Binode 
Lal v.Preo Nath? purported to follow Arunachala v. Ramasamy 1 
but they really extended the doctrine to cases like the present, 
To thesameeffect are Banoo Tewary v. Doonoo Tewary 8 Maho- 
med Wahib v. Mahomed Ameer 9, Kundan Lal v, Bansi Dhar 10 
Thakur Prasad v. Partab 11 Masih-ud-diniv. Imtiaz-un-nissa 


Of the Madras cases the earliest is Arunachala v. 


Bibi 12, Amina Bibi v. Najm-un-nissa Bibi 13, Abdul Ghaffar v. 


Nur jahan Begum 14, On the other hand, the contrary has been 
held in Abdul Rahiman v. Pathummal Bibi 5, foliowing Mariam 
Biviammal v. Khadir Meera Sahib Taragan', Subba Rao v.Rama 
Rao 17 Umardraz Aliz Khan v. Wilayat Ali Khan 18 Parsotam Rao 
Tantia v. Radha Bai 19 Venkata Reddi v. Kuppu Reddi 20 and 
Gabu v. Zipru ?!, All these cases decided against Article 62 and 
excepting the last, in favour of Article 120. In Subba Rao v, Rama 
Rao 17 and Venkata Reddiv. Kuppu Reddi?2° it was held that Art. 
62 does not apply to transactions in which the defendant is not 


` under a mere duty to hand over the moneys which he has receiv- 


ed but has other duties as well in respect of it. Without going 
through all these cases in detail, for the reasons stated above, 
(1883) 1 L. R. 6 Mad, 402 2. 


1 

3. (1908) I. L. R. 32 Mad. 191, 4. 
5. (1911) (2) Mad. Weekly notes467 6, 
7 


(1887) 1. L. R. 10 Mad. 69, 
(1921) 41 M, L. J 274, 
(1914) 14 M. L. T. 325. 


1 and this case has been treated in later cases as - 


. (1917) 40 I, C. 173 8. 


9, (1903) I. L, R. 32 Cal, 527. 10. 


11. (1883) I. L. R 6 All 442, 12. 
13. (1915) I. L. R. 37 All, 233 14. 
15, (1915) (30 M. L, J. 104) 16. 
17. (1916) (I, L. R, 40 Mad. 291) 18. 
19, (1918) I. L. R. 37 All. 318. 20, 


(1896) I. L. R. 24 Cal. p 309, 
(1880) I. L. R 3 All. 170, 

(1914) I. L.R. 37 All 40. 

(1915) I. L, R, 37 All. 435, 

(1915) 29 I. C, 275, °° © 
(1897) I. L. R, 19 All. 169, 
(1921) 13 Law Weekly 260, 


21. (1920) I. L. R. 45 Bom. 313 
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I prefer the latter series of cases—in which it was held that 


. -Article 62 did not, apply-to the former i in which it was held 


that it did. 


Holding as I do that Article 62 has no applicatiqn, it 
follows that Article 120 which applies to suits for which no ` 
period of limitation is provided elsewhere in the schedule would 
apply unless there is some other article applicable. In my 
judgment, Article 89 has to be taken into account, This article. 
applies to suits by a principal against his agent for moveable 
property received by the latter and not accounted for, and the 
period of limitation is three years from the time when the 
account is during the continuance of the agency, demanded 
and refused or where no such demand is made, when the 
agency terminates, The reference to us is wide enough 
to cover this question. But it has not been considered 
in the Court below or by the Referring -Bench and I 
doubt whether we have really sufficient materials before 
us upon which to decide whether it applies or not. 


- I think however that it is desirable to say something about it 


and leave it to the ‘Referring Bench to decide whether, 
on the facts which are before it, it applies in this case or 
not. If the facts be that these moneys'and rents and profits were 
received with the consent of all concerned by the various per- 
sons in possession pending final settlement by division, I think 
that in the absence of evidence to the contrary, each of such 
persons should be considered as receiving as agent for himself 
and his co-owners ; he would have authority express or implied 
to receive and would be acting upon that authority on behalf of 
the co-owners and not on his own behalf adversely to them, 
We were referred to. two letters Exhibits 11] and M. (pages 66 
and 68 of the documents paper) and to passages in the judg- 
ment of the District Judge which seem to indicate that ° 
all the moneys, rents and profits were collected in. fact, 
on behalf of the co-owners, and it would, in my ‘view, 

be very difficult infeed for a person collecting undivided 

parts of anestate in this manner to say that he was acting 

otherwise than for the benefit of himself and other co- 

owners. In Banoo Tevary v. Doona Tevary.1 on facts 

‘similar to these it was held that the defendant was acting on 





° 1. (1896) I. L. R. 24 Cal. 309, 


j 
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behalf of other co-sharers as their agent in the realisation of 

_their shares, and in a recent case in Gabu v. Zipru 1, where an 
elder brother after partition, by agreement with his brothers 

realised parts of the estate, it was.held that he acted as agent 

and that Article 89 applied. With this judgment I fully agree. 

That!case differs from this only in that there was in that case an 

express agreement that the elder brother should realise ani 

elivide among the three brothers while ‘in this case there is no 

“such agreement, But such an agreement can be implied as 
well as express, and in the absence of evidence to the contrary, 
in my judgment where one brother collects the ‘assets of an 
estate of which he and the other brothers are co-owners, the 
natural inference is that he is acting as agent for himself and 
the other co-sharers and not on his own account. 

I therefore answer, the question submitted by holding that 
Articles 62, 109 and 127 have no application and that Article 
120 applies only if, applying the principles above enunciated, it 
is held on the facts that Article 89 does not apply. 


The question raised in the order of reference isin these 
words: “ If Article 120 be held applicable, the question will 
still arise as to whether the right to sue is to be deemed to accrue 

- on the receipt of the profits or when an account is called for 
and refused”. I am rather doubtful whether the question is re- 
ferred to the Full Bench for decision, though I am inclined to 
construe the order of reference as intending so to do, However 
that may be, I think that, as the matter is before us, it is desir- 
able that we should express our views upon it, The question 
turns on words of Article 120. “ Suit for which no period of 
limitation is provided elsewhere in this schedule, time from 

. which period begins to run, when the right fo sue accrues.” 
In my judgment and I have the support of the authority 
already refersed to, Marian Biviammal v, ` Kadir Meera Sahib 
Taragan ?, the right to sue arises in this kind of case when there 
is a demand and refusal for an account, or it could be put as 
when there is, in fact, an ouster. It really’ follows: from what I 
have already said that there is no cause of action on the mere 
receipt by one of the brothers of any particular amount, and 
it is clear to my mind ‘that the period of limitation cannot 
arise until cause of action arises. That cause of action does 





- 


1. (1920) I.L. R. 45 Bom, 313, ' 2 (1915) 291. C. 275. 
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F. B. not come into being until, at any rate, there is something 
aa done which.shows that the man who got the money into his 


Yerukola í : ; 
aes possession is holding it adversely to the plaintiff. If Article 89 
Sa is held to apply, the same result would follow—when, during 
the.continuance of the agency, the account is demanded‘and 
refused, or when the agency terminates if no such demand is 
made, - 
Ayliog, J. Ayling, J.:—l agree , E 
- Trotter, J. . Coutts Trotter, J.:—i also agree. 
Kumara- . Kumaraswami Sastri, J :—This reference arises out of a 


swami 


Sastri, J. suit for partition. The plaintiff, the deceased Dalayya (the. 
father of defendants 1 to 3) and the 4th defendant were 
brothers. The 5th defendant is the son ofthe 1st defendant. 
The 6th and 7th defendants are the sons of the 2nd defendant. 
The 8th defendant is the son of the 4th defendant who died 
pending suit leaving the 8th defendant his legal representative. 
The tamily was joint and undivided and owned moveable and 
immoveable properties but in 1905 disputes ‘arose between the 
members ard the plaintiff and his brothers divided some of the 
family outstandings, moveables and houses. Being unable_to 
effect an amicable partition of the remaining properties they 
submitted their disputes to arbitration . The arbitrators divided 
some of the moveable properties and prepared lists showing the 
division effected by them but did not proceed further, THe 
result was that there was .a partial partition and a large 
portion of the joint: properties was not divided. Some of 
the properties remained in the possession of the plaintiff 
and some in the possession of the defendants while 
some lands were stil! enjoyed by all the parties in 
common. The case for the plaintiff is that he is entitled 
toa third share in the joint family properties moveable 
and immoveable shown in the schedules to the plaint. . 
The reliefs which the plaintiff asks for are (1) a partition by 
metes and bounds of the immoveable properties specified in, 
‘the plaint schedulese(2) an account of the moveables yet re- 
maining undivided and the civision of them into three equal 
shares and (3) payment of a specific sum of Rs. 6,150 which he, 
alleges to be due under, an arrangement. The account which 
he asks of the moveables includes, according to the plaintiff, 
- the outstandings due to the family and the amounts collected 
by the defendants who, according to the plaintiff, have to 
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account for and pay him one-third of the collections, Various F. B. 
defences were raised but it is only necessary to consider the | Yerukola 
plea of limitation as regards the amounts collected by the yao 

defendants, The District Judge in dealing with the question of 

limitation held that the plaintiff’s clai to moncy is governed poni 
by Article 62 and the claim to mesne profits by Article 109, As  Sastii. J. 
„the period of limitation under these articles. is three years from l 
- . the date when the money or profits were received, the plaintiff's 
action in‘respect thereof would be barred if those articles apply. 
The plaintiff appealed. His contention was that the case falls 
either under Article 127 or Article 120, In view of the conflict 
of authorities Wallis, C. J. and Oldfield, J. have referred toa 
Full Bench the question “ What are the articles applicable to 

the claims for money and mesne profits in the present suit ?” 
The facts contained in the pleadings which I have set out 
above show that this is a suit by a member of a Hindu family 
some of the properties of which have been actually divided by 
metes and bounds and the rest of which are in the possession 
of the various members who hive becom: divided in status 
though the properties have not been divided by metes and 
bounds or apportioned among the various members in propor- 
tion to their respective shares. The plaintiff in prayer (b) in 
the plaint wants a decree “directing that an account be taken 
of moveables yet remaining undivided as per schedules F, G 
and H and to direct that the same be divided into three equal 
shares and that plaintiff be awarded ‘one share thereof from 
the defendants” and in prayer (d) wants a decree “ directing 
defendants to pay costs of this suit with subsequent profits in 
respect of lands in possession of defendants till date of delivery 
and interest on the value of moveables from date of plaint to 
date of realization.” I am of opinion that the proper article 

to be applied to a claim like the present is-article 120. 
I ‘shall first deal with Article 109 which provides for a 
“suit to recover the profits of immoveable property belonging to 
the plaintiff which have been wrongfully received by the de- 
fendant and fixes three years as.the period.of limitation, the 
starting point being the date on which the profits are received. 
It’seems to me to be clear that the receipt of profits by one of 
several tenants-in-common cannot be said to be wrongful, 
The receipt of rents or profits from tenants or pergons in occu- 
a pation of lands held inecommon is one of the ordinary modes 
R—67 





bo. , 
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F. B. of enjoyment of property and it cannot be said that a tenant-in- 
Yemkola COMmon is not entitled to receive the rents due, In Watson 
aud Company v, Ramchund Dutt,’ one co-sharer was in 
ar actual occupation of a portion of joint property and was" gulti- 
Wahi vating it as if it was his separate property. Another co-sharer 
Sastri, J. wanted to enter upon the same land and cultivate it for himself. 
Their Lordships of the Privy Council held that the co-sharer who 
was cultivating the land was entitled to protect himself by the. + + 
profitable use of the land in good husbandry and that the other 
co-sharer was only entitled to receive his share of the profits, 
The matter came up again before the High Court as regards the 
period of limitation which governs such cases and in Robert 
Watson and Co., Limited v. Ram Chund Dutt 2 it was held that 
the proper article tobe applied was Article 120, It seems to 
me that if the cultivation of land by une co-shaser in the 
ordinary course to the exclusion ofthe other co-sharers ıs not 
wrongful the receipt by him of the rents and profits from 
persons who are bound to pay the same cannot become wrong- 
. ful so as to attract the provisions of Article 109. 


Y, 
Yerukola 





It was argued for the appellant that Article 127 would 
apply to cases like the present, Article 127 provides a period 
of 12 years for a suit by a person excluded from joint family 
property to enforce a right to share therein, the period starting 
from the date when the exclusion becomes known to the plain- 
tiff. It is clear from the pleadings in the present case that at 
the date of suit the members of the family were not members 
of a joint Hindu family in the ordinary sense of the term. 
The effect of the partial partilion of certain properties and the 
reference to arbitration as regards the properties undivided as 
well as the conduct of the parties subsequently show clearly 
that they had become divided in status. At the date of the suit , 
the plaintiff was not a member of a joint family. It is argued 
for the appellant that Article 127 should be read as if the words 
“joint family property” meant property which at one time’ 
was joint family property and ought not to be confined 
to cases where the properly is joint family property at 
the date of the suit but to property in which the plaintiff 
has a share and which is not divided by metes and 
bounds, No authority has been cited in support of such 

e 











1. (1889) L L. R; 18 Cal, 10, 2. (3895) I. L, R. 23 Cal. 799, 
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a construction of: the plain terms Of the article. I agree 
with the learned referring Judges that Article 127 is inappli- 


cable to cases where at the date of the suit the property has 
ceased to be joint family property and is held by the sharers as 
tendnts-in-common,’ This view is in accordance with the deci- 
sions in Amme Raham v. Zia Ahmad 1, Sultan Begam v. Debi 
Prasad ?, where it was held by a Full Bench that the word 
“joint” in Article 127 has a settled and well-defined meaning 
and could not be used as descriptive of property held in com-’ 
mon,-~Banoo Tewary v. Doona Tewary 3, where the learned 
Judges held that Article 127 presupposes the existance of some 
joint family and proceeding upon the hypothesis that there is 
a joint family it provides for the remedy of a member who is 


' excluded and has no application to cases where there was dis- 


ruption >f the status of jointness, atid Bhavrao v. Rakhmin. $ 
The only other articles that could have any application are 
articles 62 and 120. Before dealing with the applicability of 
these articles, | think, it is necessary to consider the position in 
the Hindu Law of persons situated like the present plaintiff, 
Till the decision of the Privy Council in Suraj Narain v. Iqbal 
Narain, 5 the current of authority was that in order to effect a 
separation of status there must be an agreement express or im- 
plied between all the co-parceners, Sudarsanam Maistri v, 


| Narasimhulu, Maistri,® deals with this question at great length, 


lt has however now been settled by the decision of their Lord- 
ships of the Privy Council ii? Suraj Narain v, Iqbal Narain 5 
and Girja Baiv, Sadashiv Dhundiraj, 7 that a separation of 
status is created by a clear and unambiguous expression of the 
determination uf one member to become divided. On such a 
declaration the rights and liabilities of the parties are no 
longer those of a joint Hindu family but have to be. deters 
mined on the footing that they are not joint tenants but tenants- 
in-common. This, however, does not by itself change the nature 
of the suit to be brought for the working out of the rights of 


such members, The rule of Hindu lawe that a member of-a 
joint-family cannot except in certain specific circumstances sue 


for a partial partition is applicable to cases where the joint 
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family has becn disrupted by severance of status between the 
various members, It is clear that, ifa member ofa Hindu 
family sceks to recover his share ofany particular item of pro- 
perty, he will be met with the plea that the suit is bad and that 
he ought to file a suit for a partition of all the available pro- 
perties in order that all the equities may be adjusted between 
the various parties, ‘Each member will have to bring into the 
_hotchpot the properties in his possession and an account will’, 
‘have to be taken at least from the date when the joint-family 
became divided in status of the rents and profits of the joint- 
family properties received by any member and which are liable 
to be brought into the botch-pot. Until the properties are 


actually divided, it cannot be predicated that any particular - 


item of properly would fall to any particular member of the 
joint family nor can it be said that any particular nember of 
the joint-family has a right to insist that cach item of property 
shall be broken up into as many shares as there are sharers 
and that he should get a particular share of each item. As 
far as possible, in suits for partition the entire items of family 
property will be allotted to the members if it can be 
done without any prejudice to thy rights of the others, 
It may thus well be that where the cosharer has received. 
the whole or portion of the monies due on a debt due 
to the family that particular item might be allotted 


“to the member who has so receiyed ‘or in taking accounts it 


may well be that one co-parcener who lays claim to a particular 
item has overdrawn Ins share and is not entitled to any 
portion of the family property, Under these circumstances if 
a coparcener should file a suit for a specific share in an out- 
standing ‘recoyered he will be met with the reply that not only 
is the suit for that share not maintainable but that the liability 
of the parties should be adjusted with reference to the taking of 
the general accounts. It is dificult to see how in such cases 
Article 62 can’ be applied. As pointed out in Angustinus v 
Nerinckx 1 where no “specific sum is chimed but an account is 


‘asked for, the ‘aclion is not a mere common law action to re- 


cover monies had and received and a plaintiff may in a proper 
case claim on account of the monies due to him. If a 
separate suil for partition cannot except in certain specitied 
a a Tia maeaea 
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cases be brought for each item recovered, I think the only equi- 
table course is to treat the cause of action in respect of a parti- 
tion of family property as single and indivisible and to apply 
the same period of limitation as regards moveable‘ property in- 
cluding outstandings collected. A distinction ought to be drawn 
between cases where the suit is one for a partition of 
joint family properties one of the items for- partition 
being the collections made by one or the other of the members 
of rent or Outstancdings due to the family and cases where no 
account is necessary owing lo the only item for division being 
property held in common, For example, if nothing more appears 
than that a debt is due to two or more persons jointly and one 
has collected if, the only question is whether the collection was 
made and the shares being ascertained there is no necessity to 
take an account, On the other hand in cases where a partition 
has to be effected of properues that were once held as joint 
tenants and subsequently as tenanls-in-common the account- 
ability of each member being an essential element in the 
consideration of the division of shares it would lead to 
-injustice if in taking accounts cach member 1s allowed to 
keep whatever be collected three years prior to the suit. 
In Subba Rao v. Rama Rao ! , itis pointed out that Art. 62 of 
‘the Limitation Act can only apply to cases where a. definite 
sum of money has been received by the defendant and which 
the law says he must hold for the use of the plaintiff and that 
it is not applicable to cases where the defendant is asked to 
account for monies and where the person collecting is entitled 
to just allowances. The learned Judges refer to various cases 
and point out that in cases where Art. 62 was applied there 
was no question of rendering account. In Mahammad Habia 
bullah Khan v, Safdar Husain Khan 2, The lear ned Judges on 
the au'hority of Griru Doss Pyne v, Ram Narain Sahoo, 3 applied 
Art, 129 and held that Art, 62 of the Limitation Act does not 
apply to cases of an equitable claim agáinst a trustee liable to 
account, in which the relief sought is to avean account taken 
of the trust properties and to recover whal might be due as the 
form in which the suit is brought is not that of an action for 
money had and received for the plainfiff’s use this form of 
suit not affording a sufficient relief. In Kadhersa Hajee Bappu 
1, (1916) i, L. R, 40 Mad. 291, 2, (1884) I L: R. Ș All. 25, 
3 (1833) L L. R. 10 Cal 89). 
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v. Puthen Veetil Ayissa Ummah, 1 it was held by a Full Bench 
that a suit for partition of property left by a Mahomedan in- 
testate was goveined by Article 120 as regards moOveables and 
Art, 144 as regards imimoveables. In Robert Waison &e Co., 
Lid. v. Ram Chund Dutt 2 it was held that a suit by one’ of 
several joint tenants to recover compensation for the use and 


. occupation by some of the joint tenants of part of the joint 


lands to the eXclusion of the other Joint tenants is governed by 
Art..120, In Abdul Qahiman x. Pathummal Bivi, 3 it was held 
that in a suit for partition, by a Mahomedan lady against her 
co-heirs a claim forthe amount of a mortgage debt due to the 
deceased intestate collected by the defendants was governed 
by Art. 120 and not Art. 02. In Marian Beeviammal v, Kadir 
Meera Sahib Taragan 4 a suit was’ filed by a Mahomedan ‘lady 
for ashare of her husband’s property 23 years afler her husband’s 
death. She wanted to recover one-eighth share of the sum of 
Rs. “28,000 which was cash left by her husband, The suit was 
dismissed by the Subordinate Judge as being barred. On 
appeal it was held that the proper article to apply was Article 
120. The learned Judges observe. “The defendants having 
taken possession of the property as tenants-in-common, they 


must be deemed to have been in possession of such property on. 


behalf of themselves and of the plaintiff and it lies on them 
to show that so far as the plaintiff is concerned, the character 
of their possession was changed six years -before the date of 
their suit. The judgment of the Judicial Committee in Corea 
v. Apfusamy, | would show that mere intention on their part 
is not enough to change the character of that possession.” In 


` Ganesh Duil Thakoor v. Jewach Thakoorain, ? the suit was one 


for a partition of moveable and immoveable properties. An 
issue was raised as to whether the suit was barred by limitation 


_as regards ihe moveable properties and the Subordinate Judge 


dismissed the suit as regards moveables on the ground that-it 
was filed after the lapse of 3 years from the date when accord- 
ing to the plaintiff tife cause of action arose, The High Court 
held that no portion of the plaintiff's claim was barred and this 
view was upheld by the Privy Council. Though their lordships 


of the Privy Council did not discuss the particular article under 





T (19.0) 1. L. R. 34 Mad. 511, 2. (1896) I, L. R. 23 Cal. 799. 
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. A z 


PART XVIL] THE MADRAS LAW JOURNAL REPORTS, 529 


which a suit for partition would lie, it is clear that they dis- 
sented from the view that the three years rule was applicable 
to cases of partition where the claim is inter alia for the 


reeovery of the plaintiff’s share in the bond debts and decrees ; 


realised by the defendant. In Umardaraz Ali Khan v. 
Wilayat dli Khan,1 it was held that a suit brought by 
some of the heirs to recover from the widow of a deceased 
Mahomedan a sum of money realised by her on 
account of a mortgage debt due to the deceased was governed 
by Article 120 of the second schedule to the Indian Limitation 
Act. In Venkata Reddi v. Kuppu Reddi, Art. 120 was applied 
to a suit for partition as regards the income derived from the 
joint properties. Wallis, C. J. observed “ The next question is 
with regard to the period of limitation, within which the plaintiff 
is entitled to recover the income, from the defendants, in respect 
of the portions of the properties which cught to have fallen to 
his share, but which were enjoyed by them. It has been con- 
tended that the case is governed by Article 62 which applies to 
a suit (7. e.) for money payable by the defendant to the plaintiff 
for money received by the defendant-for the plaintiff’s use. The 
scope of this article in cases like the present has been consi- 
dered in Subba Rao v, Ra:na Rao 3, where it has been pointed 
out that it does not apply to transactions, in which the defen- 
dant is not under a mere duty to hand over the money which 


he had received, but has other duties as well in respect of it.” 


In Parsotam Rao Tantia v, Radha Bui +, where property was 
owned by three brothers as tenants-in- common and the rents were 
received by one of them as if he was the kartha of the family it 
was held that a suit by a widow of one of the members to re- 
cover from.the manager her husband's share of money received 
by him as manag-r but owned by all the members of the family 
in equal shares was not a suit for money had and received but 
was one to which Article 120 of the Limitation Act applied. 
Richards, C.J. and Banerji, J. observed, “Reading however, the 
plaint as a whole, and having regard to the nature of the evi- 
dence and the defence, we think that the suit was in reality a 
suit for partition of the moveable and immoveable property 
which had been held by the three brothers and in which the 
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plaintiffs husband had a third share ” and held that Article 120 
was applicable to a suit of that kind. 

Many of the cases cited by Mr. Narayanamurthi fgr the 
respondents are cases where the claim was not for a partition 
between the members of a joint family which had become se- 
parate in status and in which an account was necessary to be 
taken to establish the liability of the various members to each: 


‘other. Mahomed Wahib v. Mahomed Ameer 1, was a suit to res 


cover the share of the plaintiff in respect of his zurpeshgi leases 
the income ‘of which the defendant had recovered from the 
lessees, Ramalagit Servai v. Solai Servai 2, was not a suit for 
partition but a suit to recover a debt which one mem- 
ber;.of a Hindu fimily which had become divided had 
collected and had not paid over to the other, Sankunni 
v. Govinda, 3 was a case “where the karnavan of “a Mala- 
bar tarwad sued a junior for the recovery of a sum of 
tarwad money received by the latter and not paid over to 
the karnavan, As`no partition is possible in the case of 
Malabar tarwads and as the junior member. had no right to 
receive the monies when the karnavan was in management, the 
case was a simple one of money received by one member who 
did not pay it to'the rightful p:rson. Syed Lulf Ali Khan v. 


‘Mussmat Afzalunnissa Begum 4 also related to the recovery of 


the plaintiff's 10/2!th shire of a sum of Rs. 2,00,000, paid by a 
debtor in respect of a debt due to the joint family and the only 
question was! whether the claim was barred by limitation and 
there was no question of accountability or partition of joint- 
family property. Webor Ali v. Goddai Bahari, 5 was a case 
where one of two decree-holders, without the knowledge of the 
other decree-holder, transferred the decree to another person 
who executed tbe decree and recovered the money, and it was 
held that, if there was any cause of action against the trans- 
feree, it would be for money had and received and the suit 
would be governed b$ Article 60 of the Limitation Act of 1871 
which corresponds to Article 62 of the present Act. Binode 
Lal v. Preo Nath, 6 was a case where one of several co-sharer, 
land-lords filed a suit for arrears of rent and made the other 
co-sharers party defendants along with the tenants and prayed 





1, (1903) Ty L R. 32 Cal. 527. 2, (1921) 41 M, L. J; 274 
3, (1912) I, D. R. 37, Mid, 381 4. 9 Ben, L. R. 348. 
5. 2C. L.R. 145, 6. (1917) 40 I. C, 173, 
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that if the co-sharers had received the rents, the plaintiff should F. B, 
be paid his portion, It was found that the rent was paid by the  yerukola 
tenants to the landlord defendants and the question was ve tola 


whether the suit was barred. It was held that Article 62 . — 
applied to such a casé even though the defendants peal 
when they received the money did not intend to — Sastri, J. 
pay it to. the plaintiff. Thakur Prasad v. Partab 1. was 
., a suit by one of two divided members of a joint Hindu 
family for the recovery of a specific amount being his share of 
a decree debt due to the family which the defendant had 
` realised, Dalip Singh v. Tulshi Ram.2, was a case where certain 
property was purchased by a person, in his own name but for 
the benefit of himself and another. The purchaser refused to 
account for the profits and a suit was filed against him. It was 
held that the transaction in that case ‘created the defendant a 
trustee for the plaintiff and that the money received by the 
defendant which he was bound to pay over to his cestuis que 
trustent was money received for the use of the cesitis que 
trustent and fell under Art. 62 and not Art. 109,0f the Limita- 
tion Act. It is unnecessary to consider how far this decision is 
right having regard to the finding that the defendant was a 
trustee for the plaintiff and to the applicability of S. 10 of the 
Limitation Act to such cases. Abdul Ghaffar v, Nur Jahan 
Begam 3, was a case where a Mahomedan obtained a succes- 
sion. certificate to realise the’ debts of his deceased uncle and 
recovered some of them. A suit was filed by the widow of his 
co-heir for an account of the sums he collected on the authority 
of the succession certificate and for the recovery of her hus- 
band’s share, and it was held that Art. 62 was applicable to, 
that case. With all respect I do not agree with the learned 
Judges in their attempt to distinguish this case fiom the deci- 
* sion in Umardaraz Ali Khan v. Wilayat Ali Khan +, and Maho- 
med Riasat Ali v. Hasin Banu 5, and if it is authority for hold- 
ing that in suits for partition and account Art.62 is applicable, 
I would respectfully dissent from it. [f find it difficult to see 
how a case where one of the heirs takes charge of the cash left 
by the deceased and does not pay over the share of the others 
can be distinguished from a case where the heir receives money 
0883) LR ANZ 
2, (1885) 7 All. W. N. 100. 3. (1915) I L. R. 37 All. 434. 
, 4 (1896) I. L. R. 19 All, 169. 5. (1893) I, L. R, 21 Cal. 157. \ 
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from a debtor and in Mahomed Riasat Ali v. Basin Banu |, 
their Lordships of the Privy Council held that as regards 
monies taken possession of by one heir the suit was not barred 
at the expiry of 3 years. Treating it as a suit for partition, the 
decision in the same volume at page 318* which I have aiready 
referred to would apply. In Masih-ud-din v. Imtiaz-un-nissa 2, 
it was held that where, pending arbitration, in respect of the 
distribution of the estate of a deceased person amongst ° 
his heirs, the estate was by their consent put in charge of a 
third party who was to realise the assets and paythe debts, 
asuit by one of the heirs to recover from such person 
her share was a suit for money had and received and 
was governed by Article 62 of the Limitation Act. This 
decision is in direct conflict with Subba Rao v. Rama 
Rao, 3 Lakhpat Pandey v. Jang Bahadur Pandey, 4 was alsuit 
to recover the share of a person who was entitled to it out of 
the monies collected in respect of certain bonds which stood 
in the name of the defendant or some of them and in which 
he was a co-sharer. It was held that Article 62 was appli- 
cable. This was not a case where there was any claim for par- 
tition are any account was asked for. Dulabh Vahuji v. Bansi- 
dhar Rai, 5 was a case where a person who was entitled to a 
share in a deshpande vatan sued to recover monies collected 
by his co-sharer and it was held that Art. 62 of the Limitation 
Act applied. 
The only case which so far as I can see really touches the 
question is Vazdyanatha Aiyar v. Aiyasamy Aiyar © where there 
‘was a partial partition between the members of a Hindu 
family. The greater portion of the properties had been divid- 
ed and the parties subsequently continued to live separately. 
It was held that in such a case where the members of the joint 
family had become divided in status no member had a right on 
behalf of the others to recover any debt due to the family and 
where it was so recovered it was not joint family property so 
as to attract the provisions of Article 127 of the Limitation 
Act, the article applicable in such cases being Article 62. It 
was also held that the principle that the possession of one 
(1893) I. L.'R 21 C. 157. 2 (1914) L. R. 37 All. 40. 
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tenant-in-common is to be deemed possession of all and limi- 
tation begins to run only after| the exclusion of any tenant-in 
common or adverse possession is set up, would not apply in the 
case of joint families after a complete separation in status. 
The latter proposition can hardly be good law having regard 
to the decision in Kumarappa Chettiar v. Saminatha Chettiar, 1 
It is difficult to see how a mere separation in: status could by 
itself make possession by one member hostile to the other or 
by itself amount to ouster. Asregards the applicability of 
Article 62, the learned Judges do not discuss the cases there 
referred to where Article 120 has been applied to claims for 
partition. Of the cases referred to by the learned Judges, 
Arunachala v. Ramasamya 2, was not a suit for partition but a 
suit to recover a specific share of a joint debt collected by the 
father of the family. Thakur Prasad v. Partab 3, which was re- 
ferred to was also a similar case, and Banoo Tewary v. Docna 
Tewary 4, has already been referred to by me. As regards 
Tellis v. Saldanha, 5, the main question there considered was 


whether there was a survivorship as between two native Chris. 


tian brothers. It was held thatas regards the claim for the 
share of the rents by one of the persons so entitled, Article 62 
applied, and there is hardly any discussion on the subject. 
Kundan Lal v, Bansi Dhar 6, which was relied on was also 
not a suit for a general partition but only a suit by one of two 
heirs to recover his share of money which the other heir got 
from a person in respect a money due to the family. 

Reference has been made to the English law that a tenant- 
in-common cannot maintain an action for money had and re- 
ceived against his co-tenant. Prior to the statute 4 and 5 Anne 
C. 16, which gave a right of action by a suit for an account, 
by one joint tenant or a tenant-in-common against the other of 
the rents and profits received in excess of his share there was 
no remedy at common law. In Thomas v. Thomas 7, it was held 
that one tenant-in-common of real property cannot maintain 


-an action for money had and received against his co- tenant, his 


remedy being by an action of account under Statute 4 Anne. C.16 
S. 27. So far as I can see, this decision has not been dissented 
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from and an action for money had and received would not lie 
in England. This rule has not been applied to cases between 
joint tenants in India. The only case where so fat as I can 
see, the English doctrine was considered is Mahomed Wahib v. 
Mahomad Ameer 1, where Harington, J. is meeting the conten- 
tion that one tenant-in-common cannot maintain an 
action for money had and received against his co-tenant 
was of opinion’ that the ground of decision in Thomas v. 
Thomas? was that the plaintiff was bound to pursue 
his statutory remedy for account under 4 Anne C. 16, S, 27. 
Mookherjee, J. simply stated that under English law one tenant- 
in-common cannot recover in an account for money had and 
received against another who has received more than his share 
of the profits, and referred to the Statute 4 Anne, c 16, 3. 27 
and Thomas v. Thomas?, He decided that Article 62 of 
the Limitation Act applied. His view evidently was that 
the rule was not applicable to India. The referring Judges 
were inclined to the view that this principle is equally applica: 
ble to cases arising in India. The decisions in India I have 
referred to assume that a tenant-in-common has a right of 
action for money had and received against his co-tenant and it 
is argued that as Courts in India are not bound by the techni- 
cal rules and procedure in England but have to administer 
justice on broad principles of equity and good conscience in 
cases where there is no statutory enactment relating to a parti- 
cular subject and as there is nothing against equity or good 
conscience in one co-sharer suing to recover monies received 
by another in excess of his share without the necessity of 
having to take the cumbrous procedure of filing a suit for an 
account, Courts in India ought not to apply the rule in 
Thomas v. Thomos ? that an action will not lie except for an 
account as between’ tenants-in-common, It is unnecessary to 
determine this wide question as I am of opinion that in suits 
for partition between members of a joint and undivided Hindu 
family who have become subsequently divided in status, the 
plaintiff being entitled to ask for an account and the relative 
rights and obligations of the parties being dependent on the 
taking of the account which would include not only the pro- 
perties muveable and immoveable in the possession of cach 
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member but also the assets of. the family including the out- SREB, 
standings and rents and profits collected, the action for parti-  Yerukola 


tion and the reliefs claimed in ‘it cannot be brought under Yernkola 
article 62 of the Limitation Act. Even in cases where — 


e K ; | 
Article 62 has been applied, it seems to me that Courts swami 
have not given sufficient weight to article 89 of the Limi- Sastri, J, 


tation Act. In cases of receipt by one member ofa Joint 
n. family, though divided in status, of sums due to the ` 
family it may well be that the person making the collec- 
tion is acting on behalf of the other members and it 
need not necessarily be assumed that because there 
‘was a division of status there is necessarily a dishonest 
intention on the part of. the person who is collecting 
the outstandings to appropriate the money to himself. 
Very often the receipt. of rents is by the person who, when 
the family was joint and before separation in status, was 
the managing member of the family, In cases where the 
properties of the joint family stand in the names of different 
members the receipi is very often by the person in whose name 
the particular item stands. Sometimes when the members of the 
family live in different places the receipt is by the person who 
resides at the place where the debtor happens to be or which is 
most conyenient for collection. Inall these cases the mere 
fact that a member declares his intention of separation does 
not amount to notice to the debtors notto pay. Except in 
cases where one member of the joint family has given notice to 
the other member or members not to receive monies due to his 
co-sharers and has informed the debtors not to payI do not 
think the collection by one.of the co-sharers necessarily imports 
an intention on his part to appropriate the monies collected to 
his own useand not distribute them among the sharers when 
demanded. The mere fact that the person receiving the money 
was not expressly authorised after the division in status to 
collect it would not affect his liatility as agent. I may iti this 
connection refer to the decision of the House of. Lords in Lyell 
v. Kennedy 1, where it was held that the collection of rents by 
a person on behalf of another though unauthorised, maybe 
ratified by the true owner and that such ratification may be 
expressed by a’suit brought for an account within a reasonable 
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time, Gabu v. Zipru 1, wasa case where the learned Judges 
applied Article 89. They dissented and in my view rightly from 
the decision in Banoo Tewary v. DoonaTewary 2, where the learn- 
ed Judges applied Article 62 in spite of their holding that the 
defendant was acting on behalf of his co-sharers as their 
agent in receiving their share ofthe monies. It seems to me 
that, in cases where the suit is not one for partition after 


the taking of an account the question may still arise whether” 


or not the defendant acted as the agent, express or implied, 
of the plaintiff in making the collections and, if so, it seems 
to me that the proper article to apply will be 89 and not 62. 

My answer to the reference is that in a suit for partition 
where a claim is made for an account being taken of the 
moveable properties, outstandings and collections made by the 
various members in respect of properties in which the parties 
were once joint but who subsequently became separate in status 
the proper article to apply is Article 126. The period of limi- 
tation will run from the demand of the share by the plaintiff 
or refusal by defendant. The receipt by the co-tenant is not 
wrongful and consequently his possession cannot be wrongful 
till he réfuses to deliver the share of the co-tenant he has receiv- 
ed or set up a hostile title to the knowledge of the co-sharer. 
The observations I have referred to in Mariam Biviammal v. 
Kadarmeera Sahib Taragan 3 supports this view. I may also 
refer to Abdul Rahiman v. Pathummal Bivi+ where Mariam 
Bivi Ammal v. Khadar Meera Sahib Taragan is approved of and 
followed, 

Devadoss, J.:—-The question referred for the opinion of the 
Full Bench is “what are the articles applicable to the claims for 
money and mesne profits in ‘the present suit.” In order to 
understand the question fully it is necessary to set out a few 
facts. The plaintiff, his brothers Dalaya and 4th defendant with 
sons and grandsons constituted a Hindu Joint family till 1905. 
In that year, the plaintiff and his brothers became separate in 
interest and divided some of , the family properties. Other 
properties remained undivided owing to disputes between the 
brothers till 1917 when the plaintiff brought the present suit for 
the division of the remaining properties. No” question of 
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limitation arises as regards the immoveable properties, As F. B. 

, regards outstandings and mesne profits the defendants coutend Yerukola 
that the plaintiff’s claim for his share of outstandings realised Yasikola 
by them is barred by limitation under Article 62 and as regards — 
mesne profits his claim is barred under Article 109 of the Badae 
Schedule I of the Limitation Act of 1908. The plaintiff's 
contention is that as regards his share of outstandings collected, 

. . Article 120 of the Limitation Act applies and as regards mesne 

profits Article 127 applies. It is strongly contended before us 
by Mr, Narayanamurthi for the respondents that the proper 
article to apply to the case of outstandings collected is Article 
62 of the Limitation Act, 

Column I of Article 62 reads thus :—for money payable 
by the defendant to the plaintiff, for money received by the 
defendant for ‘the plaintiff's use. This article is taken from the 
well-known form of action for money had and received, What 
averments are necessary to sustain the action can be seen 
from the following passage from Bullen and Leake’s Precedents 
of Pleadings page 257 (6th Edition). “In actions for money 
received to the plaintiff's use, the statement of claim should in 
all cases state clearly by way of particulars or otherwise, the 
facts relied on as showing that the money was received to 
the use of the plaintiff.” 

I shall first examine the cases relied on by Mr. Narayana- 
murthi in support of his contention. In Arunachala v. 
Ramasamya 1 it was held that Article 62 applied to the 
plaintiff's claim to a specific debt due to the family said to 
have been collected by the father after a decree for partition. 
In the decree for partition there was a declaration that the 
plaintiff was entitled to a third share of the specific debt and > 
the plaintiff did not choose to give the debtor notice that he 
was entitled to a third share of the debt. It was contended that 
S. 10 of the Limitation Act applied to the facts of the case and 
that the father was a trustee for the sons, The Court held that 
the father was nota trustee and that the plaintiff's claim was 
„barred under Article 62 of the Limitation Act. That decision 
can have no application to the present case as the facts 
therein are different from the facts herein, In the present case 
there was no decision by arbitrators or a decree of Court that 
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P.B, plaintiff was entitled to a third of any specific item, When 


Yerukola Dalaya collected the outstandings due to the family he collect- , 
Yerukola ed what was due'to the whole family and not any amount speci- 
Devadoss, | fically due to the plaintiff either as a whole or in part. *in the 
next case Tellis v, Saldanha 1, the Court held co-parcenership 
and the right of survivorship which are incidents peculiar to 
Hindu Law have no application to the members of a Christian 

family, and if one member of such family collects rent to which”, . 

two or more members of such family are entitled, the claim for 
a portion of the rent is barred after 3 years under Article 62 of 
the Limitation Act. . In this case there is no question of agency 

and the mere fact that two persons are members of a family ` 
would not make one the agent of the other, In the case of a 
joint Hindu family there is a managing member who contracts 
in his own name for the family and transacts all theaffairs of 
the family and the other members cannot question his acts 
except by a suit for partition. In the present state of the law a 
mere unequivocal unilateral declaration of intention would 
_ bring about a division of status and that by itself would not 
take away the power of the managing member to manage the 
affairs of the family in the interests of all its members till there 
is an actual division of the property. Tellis v. Saldhana 1 is 
not an authority for the contention that article 62 should be 

held to be applicable to the facts of the present case. 
The decision in Vaidyanatha Aiyar v. Ayyasami Aiyar 2 is 
a direct authority for the respondent’s contention. The learned 
Judges observe at page 198 “after the division in status of the 
members of the family one of them doesnot represent the 
others, He is not bound by the dealings of the others with 
© reference to any property in which a person may be interested. 
Thus after 1892 no member of the family can recover the debt 
or any portion of the debt that may be payable to the other * 

_members, Their right against any debtor would stand unaffect- 
ed by any payment to him and if any member as a joint 
creditor recovers the debt he becomes liable immediately to 
paylover the share of his joint creditor to him. This also ex- 
plains the case of Ganesh Dutt Thakoor v. Jewach Thakoorain 5, 
There, as expressly stated by their Lordships, it was not thé 





4, (1886) L, R. 10 Mad, 69. 2, (1908) I. L. R. 32 Mad. 191, 
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case of either party that there was a partial separation ora F. B. 

separation in respect of certain properties only and the debts Yerukola 

therefore realised by the brothers were realised on account of yt 

their family ; the only question was whether one of the —.* 
Devadoss, J. 


brothers, as whose representative his widow claimed a partition, 
Was separated in interest or continued an unseparated member. 
There was no claim advanced by any one of the members, to 

. , the.debts realized, to the exclusion of the other members of 
the family. In the case before us, as already pointed out, the 
debts were not recovered or realized by the first defendant or 
any of the other brothers as the representative of the family or 
on behalf of the other members as well. We are, therefore of 
opinion that article 62 applies.” 


It is difficult to see how article 62 would apply to such a 
case, The article refers only to cases where money was receiv- 
ed by defendant for the plaintiff's use. After division in 
status till outstandings are collected and divided or allocated 
to the various members of the family each may collect what 
he could and an account will have to be taken at the time of 
actual division. In no sense can one member of a family, 
divided in status, but holding property to- be allocated or 
divided, be said to collect or manage on behalf of any 
other, unless there is an agreement implied or express “to that 
effect or at least conduct indicating an intention to act as agent. 
Where one or some of the outsandings belonging to a once joint 
family is collected by a person after the members cease to be 
joint in status ıt cannot be predicated that such collection was 
made for the use of a member other than the person collecting. 
The matter would be different if any particular outstanding is 
ear-marked wholly or in part to any member and if another 
collects that whole or part, it can be persumed that the person 

* collecting it did so for the use of the person to whom it 
was ear-marked. This I think is the principle of the 
decision in Arunachella v. Ramasamya l. It would be 
overlooking the clear words of article 62 and the history of the 
action for the money had and received, to apply the article to 
the facts brought out in evidence in Vaidhinatha Iyer v. Ayya- 
sami Iyer 2. The words of the articles of the Limitation Act have 
to be construed strictly, and with the greatest possible respect 
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to the learned Judges who decided 32 Mad. 191, I venture 
to state that article 62 should not have been held applicable 
to the fact of that case. 

The next case relied on by Mr, Narayanamurthi is Avancha 
Lakshminasimmah v. Avancha Lakshamma 1, wherein it was 
held that article 62 applied to a case where two brothers jointly 
advanced asum of Rs, 1,600 on mortgage and one of the 


brothers realised the mortgage amount without the knowledge” 


of the other, Mr. Justice Sadasiva Iyer observes at .page 326 
“In Saukunni Menon v, Govinda Menon 2, Benson, J. and myself 
held that article 120 should be applied only as a last resort in 
case no other article is applicable, that article 62 relating to 
money had and received for the use of the plaintiff was intend- 
ed to cover all cases where plaintiff claims money which the 
defendant has received but which ex aque et bono the defen- 
dant ought to refund to plaintiff and that the action for money 
had and received, is a very extensive and beneficial remedy. I 
think the case of Segu Chidambaraimma v, Segu Ballayya 3 de- 
cided by Abdur Rahim and Spencer, JJ. established that such a 
suit as the present will be governed by article 62.- The suit 
in that case was one by the plaintiff for his share of rent realis- 
ed by the defendant after partition between the parties,” In 
Sankunni Menon v, Govinda Menon 2, the decision relied on by 
Sadasiva Aiyar, J. the junior member of a Malabar Tarwad with- 
held from the Karnavan certain tarwad money which he had got 
hold of, and a suit by the Karnavan was held to be governed 
by Article 62. The learned Judges say : “As observed in Black- 
stone’s commentaries” Vol 1II, page 162, an action lies ‘When 
one has had and received money belonging to another, with- 
out any valuable consideration given on the receiver’s part : for 
the law construes this to be money had and received for the use of 
the owner only and implies that the person so receiving promised 
and undertook to account for it to the true proprietor. And, 
if he unjustly detains it an action on the case lies against him 
for breach of such infplied promise and undertaking ; and he 
will be made to repair the owner in damages, equivalent io 
what he has detained in such violation of his promise. This is 








1. (1913) 14 Mad. L. T. 325: 25 M. L. J, 531. 
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a very extensive and beneficial remedy, applicable to almost every F.B. 
case where the defendant has received money which ex aequo et Yerukola 
boyo he ought to refund.” Evidently the learned Judges have 
overléoked the basis of the action for money had and received, 
that defendant has collected or is in possession of money that 
rightfully belongs to the plaintiff and to ‘which the defendant 
is not entitled and that the circumstances in evidence justify 
. , the inference that the defendant collected it or is in possession 
of it for the plaintiff's use. Itis not necessary to examine in 
detail the case of Ramalagu Servai v. Solai servai 1 , which 
simply follows Arunachala v. Ramasamya ?, and Vaithinatha 
Aiyar v. Aiyasawmy Aiyar3. In Banoo, Tewary v. Doona 
Tewary * , a Bench of the Calctita High Court held that a suit 
by some members of a joint Hindu family who had separated 
against ether members of the family who collected the family 
outstandings was governed by article 62, The plaintiffs con- 
tended that article 127 applied and the defendant contended that 
article 62 applied. The learned Judges held that Article 127 
could not apply as it presupposed “ the existence of a joint 
family and proceeding upon the hypothesis that there is a joint 
family it provides that when any member of such joint family 
is excluded from the enjoyment ofthe joint property or any 
portion thereof, the period of limitation shall run from the date 
when the exclusion comesto his knowledge. But when there 
has been a disruption of the status of jointness, it is difficult to 
conceive that it could have been the intention of the legisla- 
ture that the same provision should apply. The case of the plain- 
tiffs is, that everything was divided, the family became separate, 
and only those debts were left undivided which were not ripe 
for realization. They were to be divided of course when they 
were realized. In such state of circumstances it does not 
e appear to us that Article 127 would apply.” They held that the 
proper article to apply was 62. But with great respect to thé 
learned Judges itis difficult to understand what follows after 
the passage quoted above viz. “The defendant was acting on 
behalf of other co-sharers merely as their agent in the realiza- 
tion of their shares in these moneys, and we think therefore 
that the caseis subject to 3 years’ limitation and that the 
claim of the plaintiffs so far as the items Nos. 1, 2, 3, 4 and 6 


1. (1921) 41M. L. J. 274 2. (1883) I. L. R. Mad, 402. 
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are concerned, is barred as they were realised more than three 
years before the institution of the suit.” If the defendants acted 
as agents of the plaintiffs and other sharers the proper article to 
apply was 89. From the report of the case it does not appear 
that plaintiff sought to bring his case under Article 89 or mee 
of the Limitation AGN 


The facts of the case in Mahomed Wahib v, Mahomed | 
Ameer, 1 are that B received from C money due on two deeds 
of mortgage. A who was entitled toa share of the money 
instituted a suit for recovering his sharefrom B more than 3 
years after the receipt of the money by B. Held that the money 
was received by B for A’s use and that therefore the suit was 
governed by Art. 62 and not by Article 120. The Lower 
Courts found that the money was not received for plaintiff's use 
and following Nund Lall Bose v. Meeragboo Mahomed 2 held 
that Articie 62 did not apply. The learned Judges dissented 
from the view expressed in 5 Cal. 57, quoted with approval the 
passage from Blackstones’s commentaries already extracted and 
decided that the money was received for plaintiff’s use because 
the defendant unjustly detained it for his own benefit. 


Mr. Justice Harrington refers to the case of Thomas, 
v. Thomas 3 and says, “that case lays down that one 
tenant in common of real property cannot maintain an 
action for money had and received against his co-tenant. 
But the ground of that decision was that the plaintiff 
was bound to pursue his statutory remedy for account under 
4 Anne C. 16 S. 27. So it does Inot affect the present 
case,” With the greatest respect I may observe Thomas 
v. Thomas 3 has not. been corrrectly understood by the 
learned Judge. By the common law, a tenant in common 
could not bring an action against his companion for money 
had and received. Parke Baron in ‘elivering judgment in 
Thomas v. Thomas 3 said. “it is expressly laid down that no 
action of account lay by the common law by one tenant in 
common against his companion for taking more than his share 
of the profits, unles where he had constituted him his bailiff 
to receive them. Nowthis want of remedy by the common 
law was provided for by the statute 4 Anne C. 16, S. 27, which 
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enables one tenant in common to maintain an action of account 
against the other as bailiff for receiving ‘more than his due 
share or proportion, in which case, however, he is entitled to 
all {h& rights and indemnities of a receiver, and consequently 
would be able to show that the money had been lost without 
his fault ; whereas, in an action for money received to the use 


of another, the defendant is liable for, the money absolutely. 


"It is clear, therefore, that the statute of Anne only gives an 
action of dccount, in which the receiver would be entitled to 
all just allowances; and if so, that this action for money had 
and received will not lie.” ` 


In an action for money had and received the defendant is 
not entitled to deduct the cost of collections, Court expenses 
and other charges incidental to collection. Can it be contend- 
ed here that the plaintiff is absolutely entitled to a third of 
the amount cullected without any deduction for expenses incur- 
red in collecting it ? !t is obvious the English action for money 
had and received could not apply to a case like the present. 
The statute of Anne gave a new remedy not available under the 
common law and not as thought by Harrington, J. that the 
statute restricted the remedy available under the common law. 


In Kundun Lal v. Bansi Dhar 1, a Bench of the Allahabad 
High Court held that a claim by one heir of a deceased person 
against another for a share of the money realised by the latter 
was barred under Article 62 “ the suit being for money payable 
by defendant to the plaintiff for money received by the defen- 
dant for plaintiff’s use. The receipt by the defendant was in law 
a receipt to the use of the plaintiff to whom the sum in 
deposit rightfully belonged ”, lf the said sum in deposit 
or any portion of it was ear-marked for the plaintiff, the 
decision would be in accord with Arunachala v. Ramasamya 2. 
The learned Judges who decided Umardaraz Ali Khan v, 
Wilayat Ali Khan” observe “ we should have followed it 
referring to Kundan Lal v. Bunsidhar 5 Wad it not been for the 
ruling of the Privy Council in the case of Mahomed Riasat Ali 
v. Husain Banu 4. In that case the plaintiff, as the widow of the 
deceased owner, claimed among other properties certain cash 
and deposit money received and appropriated by her husband's 


1, (1880) I. L.R. 3 Al. 170. 2. (1883) I, L. R. 6 Mad. 402. 
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FB. brother, but their Lordships held that for a suit of this 
Yerukola description there was no article in the schedule which was 
Yerukola Clearly applicable, and therefore Art. 120 governed the case”, 

ea -The ruling in Amina Bibi v, Najm-un-nissa Bibi 1 thae Art, 
avadoss, J. : . 7 

62 applied to the case of some heirs of a deceased Muhammadan 
suing other heirs for their share of a mortgage amount collected 
by the latter was upon the peculiar facts of the case, “ The 

plaintiff’s right to a fourth share in the money in suit has not at”, . 

any time been disputed. On the contrary, it has always been 

openly admitted by the defendants, who in the execution 
proceedings, when they objected to the plaintiff being brought 
on the record as a decree-holder, stated that they . wuld pay 
to the plaintiff her one-fourth share in the amount recovered 
from the judgment-debtor after deduction of costs. When the 
amount of the decretal debt was set off in part against the 
amount of the defendants’ bid at the auction this was done as 

a matter of convenience, and it was as if the defendants Nos. 1 

to 3 had paid in the amount of their bid and had then with 

‘defendants 4 to 6 recovered the amount due under the decree, 

and we have no hesitation on the facts of the suit before us, in 

holding that Art, 62 applies. The money was recovered by the 
defendants for the plaintiff's use. The decision in Mahomed 

Wahib v. Mahomed Ameer 2 supports us’, There is a distinct 

finding in this case that defendants undertook to pay to the plain- 

tiff one-fourth share of the amount recovered and this ruling can 

have no application to the case before us. In Abdul Ghaffur v. 

Nur Jahan Begam, 3 the defendant recovered money belonging 

to his deceased uncle and the suit by the widow of the defen- 

dant’s brother, who died subsequent to the uncle’s death, was 
held barred under Art. 62. The defendant collected money half 
of which belongedto his brother and it may de said he did so 

for his brother. If he denied the right of the brother to the ° 

money or set up aright in himself, it cannot be said that he 

collected the money for the use of his brother. In Dulabh 

Vahuji v, Bansidhar Řai, 4 there was a declaratory decree of 

plaintiff's title and his suit against his co-sharer in a deshpande 

Vatan who was bound by the decree to recover arrears was 

held to be a suit for money had and received and was govern- 

ed by Art 62. In this case also the plaintiff's right to a share 


KAA te ey AI 
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of the specific debt was undisputed and on the evidence the 
collection was held to be for the use of the brother. 

I shall now deal with the cases in which Art, 120 of the 
Limitation Act has been held to be the proper article applicable 
to the cases of collection of outstandings or management of 
property by one interested in the outstandings or property 
along with others. In Parsotam Rao Tantia v. Radha Bai 1, the 
facts were :—Three brothers who had been living with their 
father as a joint Hindu family obtained under the will of their 
father, in whose hands it was separate property, a considerable 
amount of moveable and immoveable property. The property 
so bequeathed was divided by the will into three lots ; but the 
legatees still continued to live as a joint Hindu family and the 
property was managed for a series of years by one member of 
the family acting as if he were the karta of a joint Hindu 
family. Richards, C. J. and Banerji, J. observe at page 
322: “we have already pointed out that the property was 
managed by one member‘of the family. He appears 
to have received the rents and profits of the immoveable 
property and to have invested and dealt with their money 
making investment in the ordinary course of business, 
When he received the money from Government in redemption 
of the debentures he still received it in his capacity of 
manager. When we speak of the manager we do not mean 
managing member of a joint Hindu family, but the individual 
to whom this particular family entrusted the management of 
their affairs. In this view we think that the suit was a suit 
governed by Art. 120”. It is quite clear from the judgment 
that the manager who managed the affairs of the family did so 
for the benefit of not any particular member but ot the whole 
family. It would be most inequitable if after collection, the 
manager is allowed to say that he collected it for A’s or B’s 
use and a claim by A or B for his share should be brought 
within 3 years after collection. If the manager acted as the 
agent of the others article 89 would? apply if not Art. 120 
as there is no other article specifically intended to cover such 
a case. In Subba Rao v. Rama Rao ? the facts were: The 
plaintiff and the defendant were co-sharers in a Jaghir of 
which the latter was appointed by the Government as manager. 
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The former sued the latter in a District Munsif’s Court for his 
share.of the net income due for the year 1912, but the plaint 
was returned for presentation to the Court having jurisdiction. 
The plaintiff did not represent the plaint in any Court buteinsti- 
tuted the present suit in 1913 in the District Court for an 
account andrecovery of his share of income due for the years 
1905 to 1907. The Court held that the suit was one for an 
account which was govened by Article 120 and not. article 62. 
Srinivasa Ayyangar, J. observes at page 295 : “The plaintiff 
cannot claim a share in each individual collection nor can he 
claim any particular sum at the time of collection from the 
defendant. All that he is entitled to is an account technically 
so called. Whether that account is to be rendered once a year 
or when demanded :makes no difference. The plaintiff is not 
entitled to a particular sum from the defendant at the moment 
he has received it. The article of the limitation governing the 
suit is not therefore article 62." If the plaintiff was entitled 
to any particular sum or any portion thereof the principle 
of the decision in Arunachala v.Ramasamya | would be appli- 
cable, As observed by the léarned Judge the plaintiff 
was not entitled to any particular sum and therefore Article 
62 could not apply to the case. In Khadersa Hajee Bappu v. 
Puthen Veetil Ayissa Ummah, 2 it was held that “in the case of 
a Muhammaden dying intestate the estate is at once vested in 
the heirs as tenants-in-common and there is no one charged 
by law with its distribution................ EE We think the 
answer to the question referred must be that article 144 is 
applicable when the property is immoveable and article 
120 when it is moveable property.” In Madar Sahib v. 
Khader Moideen,3 the- plaintiffs who were co-owners 


of the suit house with the defendants sued for possession of, 


their half share of the house after partition and for recovery 
of arrears of rent and rent subsequent to the suit Both 
the lower Courts decreed partion and possession of a moiety 
of the house and rent fer six years before suit under Article 
120 of the Limitation Act, The defendants bought the 
undivided moiety of the housé from the father of the plaintiffs 
1 to 7 and later in the same year executed a lease to him 
in respect of the other moiety for a period of three years, 
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The lease expired in 1899 and since that time the defendants 
have been in possession of the whole house without executing 
any fresh lease to the plaintiffs or paying them rent, The 
learned Judges observe at page 56, “The decision of the 
question whether Article 110, 115 or 120 is to be applied to 
this case depends in our opinion on the answer to the question 
whether the relationship” between the parties after the expiry 
"of the lease in 1899 was based on a contract, express or 
implied. Articles 110 and 115 both presuppose the existence 
of such a contract. If the suit is ia reality a suit for rent or for 
damages for use and occupation then Article 110 or 115 
may apply, but if not then the remaining Article 123 
would be properly applied n Wa . 
The respondents’ possession after 18/9 may reasonably 


"be refersed to their rights as co-owners and. in that view 


the decision in Robert IValson 6 Co., Ltd., v, Ram Chand Dutt} 
was in our opinion rightly applied to the case notwithstanding 
the difference in the facts which has been referred to above”, 
The facts of the case in Abul Rahiman v. Pathummal Beevi 2, 
were ‘One of the two suits was brought by two sisters against 
their two step-brothers and their mother for partition of 
the property of their father (including the accretions 
to the said properties) and the other suit was by the 
mother of the plaintiffs in the first suit against her said step- 
sons (the same defendants 1 and 2) for her share. The father 
died in February 1898 and these suits were brought in July 
1911.” Sadasiva Aiyar and Napier, JJ. held that Article 120 
governed the claim as regards moveables. Sankaran Nair and 
Oldfield, |]. decided in Marian Bivi Aminal v. Kadar Meera Sahib 
Taragan 3, that the heirs of a deceased Mahomedan take as 
tenants-in-common and the right of one heir to a share will not 
become barred unless and until the other heirs set up an adverse 
right to the knowledge of that heir and that Article 120 applied 
to the case. “The defendants having taken possession of the 
property as fenants-in-common they must? be deemed to have 
been in possession of such property on behalf of themselves 
and of the plaintiff and it lies on them to say that so far as the 
plaintiff is concerned the character of their possession was 
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F, B. changed six years before the date of the suit.” IfI may say 80 
Yerokala Article 129 has been rightly held to govern the case, It was 
Yerukola held in Umardaraz Ali Khan v, Wilayat Ali Khan 1, that a suit 
brought by the other heirs to recover from the widow ofa 
deceased Mahomedana ‘sum of mony said to have been 
realised by her on account of a mortgage-debt due to her deceas- 
ed husband was governed by Article 120 of the Limitation Act, 
In Venkata Reddy v, Kuppu Reddy 2, the facts were that in aes 
partition between Hindu co-parceners one of whom was 
a minor represented by his mother, it was arranged that 
the senior co-parcener and the minor should enjoy their 
share of the property jointly. The minor sued to re- 
open the partition and to recover from the said senior 
co-parceners’ sons the income from the portion of the 
properties which ought to have fallen to his share but which 
were enjoyed by them more than 3 years after the deed of parti- 
tion. The learned Chief Justice observes at page 261: “Tt has 
been contended that the case is governed by Art. 62 which 
applies to a suit for money payable by the defendant to the 
plaintiff for money received by the defendant for the plaintiff's 
use. The scope of this article in cases like the present has 
been considered in Subba Rao v. Rama Rao 3 where it has 
been pointed out that it does not apply to transactions, in 
which the defendant is not under a mere duty to hand over 
the money which he had received, but has other duties as well 
in respect of it. The facts of this case are for this purpose 
that under Exhibit U it was ‘arranged that the senior co- 
parcener and the minor should enjoy their share of the pro- 
peity jointly and apparently believing that they continued 
joint, the defendant’s father managed the property which fell 
under Exhibit’ U to him and to the plaintiff. As manager it 
was his duty, not merely to account for the money received, * 
but to pay the kist and the other expenses as well as to main- 
tain the minor ; and what sum the defendants should be ordered 
to pay can only be determined by taking an account, I ens 
tirely agree with the decisign in Subba Rao v. Rama Rao 3 
that Art. 62 does not extend to such transactions, It is ad- 
mitted that if this is so, the only other article applicable is 
Art. 120 ; and therefore the suit is not barred.” 
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It is quite clear from the language of Art. 62 that it can- F. B: 
not apply to the facts of the present case. The case like Aruna-  Yerukola 
chala v. Rmasamya t where Art, 62 has been held applicable Yerckola 
can, be explained on the ground that the plaintiff was entitled to — 

Devadoss, J. 


the whole or part of a specific debt and the defendant when he 
collected it must have intended to collect it for the plaintiff's use. 
But where there are several outstandings belonging to a Hindu 

. ." joint family consisting of say A, B, C and D, if A after they be- 
came divided in status collected any outstanding could it be 
said that he collected it for the use of B and not of C and D. 
Each member might probably collect what he could especially 
where they fall out, and an account will have to be taken of the 
various collections after deducting the cost of collection, inci- 
dental charges, &c. 

The plaintiff in this case does not contend that'he is entitl- 
ed to the whole or portion of any specific outstanding and he 
does not claim his share without a deduction for the cost of 
collection. 

Article 89 of the Limitation Act would be applicable if the 
facls warrant an inference that by agreement, express or impli- 

- ed, Dalayya collected the outstandings, If Dalayya and the 
4th defendant acted as agents for the whole'family impliedly or 
expressly they cannot set up Article 62 as a bar to the plaintiff’s 
suit and they are bound to render an account within three years 
of demand for such amount. In Gabu v. Zipru 2, the facts were: 
Plaintiff and his two brothers lived jointly. They divided their 
immoveable estate in 1898 but kept joint certain cash securities 
as they were allin the name of the elder brother Ramsingh ‘ 
At the time of the partition it was orally agreed that Ramsingh 
should realise the securities and divide the proceeds among the 
3 brothers, Ramsing did not divide the proceeds nor gave any 

* account, Hediedon oth January 1914. Thereafter plaintiff 
demanded an account from Ramsinghs son but he having refus- 
ed, filed a suit for an account on 3rd January 1917, -Both the 
lower courts dismissed the suit as being*barred under Art. 62, 
The Bombay High Court disagreeing with Banoo Tewary v, 
Doona Tewary 3, held that, the sult was governed by Art. 89,: 
Macleod, C. J. observes at p. 316 “ The Lower Court has relied 
on the decision in Banoo Tewary v, Doon Tewary,2, That was a , 
a a ———. Eee en Oe a 


1, (1883) I, L. R. 6 Mad. 402, Bo 
a, . (1921) 1D, R.45 Bom. 318, 3. (1896) 1 L. R 24 Cal, 300, 
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F. B. very similar case to'this, The learned Judges applied Art, 62 of 


Yeruk ta the Indian Limitation Act, although they said that the defendant 
was acting on behalf of his co-sharers as their agent in realising 
ther share in these monies. With all due respect it %eents 
difficult to see why Art, 62 was applied and not Art 89. Ina 
case of this description, the other sharers would not be 
expecied to show when the debts were recovered by the, 
members of the family entrusted with their recovery and it + ° 
wouid seem to me very inequitable to hold that time was run- 
ing against them from the time the monies were received, when 
they could not tell on what dates they had been received and 
could not be aware that the Managing member was intending 
to hold those-monies against them,” 


Ve 
Yerukola 





Devadoss, J. 


It is fcr the Division Bench trying the ‘appeal to see whe- 
ther the facts on record would warrant such an inference. If 
the facts would not warrant the inference that Dalayya acted as 
for the plaintiff, then the only article applicable is 120, there 
being no specific article applicable to such a case as the pre~ 
sent. The principle deducible from the decisions discussed 
above is :—If A collects what belongs to B knowing thatit 
belongs to B, heis absclutely liable to B for the amount 
collectcd without deduction for expenses, charges, etc, and 
loss by theft cannot be pleaded in bar of B's claim. A has no 
duty to collect B's money and being ‘a volunteer cannot claim 
an account, Where A and B are jointly entitled to a specific 
sum if A collects the whole without being B’s agent implied 
or expre; s, there is a presumption that he does so for B's use 
and Article 62 would apply. Where A and B are entitled to 
several outstandings and A collects some and B collects the 
others before they are allocated to A or B, neither A nor B. 
can be said to collect for the other’s use and a suit for account 
is the proper form of action and Article 62 would not apply. 

In the case of the income of the immoveable property in 
the suit, the proper article to be applied is Article 120. 

It is not necessary for the present purpose to examine the 
Jaw relating to tenants-in-common. The position of the mem: 
bers of a Hindu joint family after division in status and before 
division of property by metesand bounds or allocation or collec- 
tion of outstandings is not the same in all the cases, Each case 
will depend wpon the intention and conduct of the members, 


beet = 
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My answer to the question referred to the Full Bench is, 
Article 62 of the Limitation Act does not apply to the claim 
ofthe plaintiff in the present case. Article 89 would apply 
it Dalayya or the 4th defendant acted as plaintiff's agent implied 
or express, If the facts do not warrant the finding of agency 
on the part of Dalayya or the 4th defendant, the proper ar ticle 
to apply to the facts of the case is 120 of the Limitation Act. 

Time begins to run from the time of demand and refusal 
or from the time when the defendant asserted a hostile title to 
the knowledge of the plaintiff, 

C. A. S, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:- MR, JUSTICE OLDFIELD AND MR. JUSTICE 
RAMESAM. 
Vaithinatha Iyer (dead) and others ... Appellants” (Plainliff 
and his L, Rs) 


OA 
Govindaswami Odayar and others .. Respondents (Defen- 
dantis 1, 3, 4, 5, 
and 6) 


Contra:t Act—S. 74—Penaliy—Stipulation by way of—Chil Transaclion— 
Bond by successful bidder —Slipulaltons in—If and when amount to a penally— 
Test—Insta'ment boud—Dcefault—Waiver of—Effect on credilor’s right in 
cases of future default. 

The defendant was a subscriber toa chit conduc'ed by the plainlif and wae 
the successful bidder at the secoad auction held, in coannection with the chit 
which was to be in 12 instalments. On taking the prize, tke defendant execulcd 
in favour of the plaintiff, the stake-holder, a bond which provided, infer alia, that 
in case the defendant failed to pay his subscriptions, he was not only to forfeit 
the-dividend, interest and premium, but was also to pay the whole amount on 
demand with interest (hereon at 1$ per cent per mensem from the date of the 
auction, and that the defendant should within 15 days executed another document 
to the plaintiff for the due payment of the chit amcunts of ibe subsequent 
instalments an. {or ab‘ding by the terms of the bond. The defendant execu'ed 
the other document referred to above, 

He piid the third, fourth and fifth instalment$ correc.ly and defaulted in 
payment of the sixth. Ina suit by the plaintiff to recover the amount due undet 
Exhibit A, held that the terms of the bond æ regards (1) the defendant's lability 
for future instalments from the date of his default, (2) his deprivation of the 
dividend and interes!, and (8) the imp sition on him of liability for interest on the 
amount duo from him at 18 per cent from the date of bis default, did not, either 
each taken by itself. or all together, amount to a penal stipulation. 
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In cases, such as the above, the Court has to decide whether the terms are 
unreasonable as a whole and? whether they are so utreasonable that the parties 


never contemplated that they should receive effect. 
Held further that the waiver by the plaintiff of his right to enforce the terms 


of the bond in connection with the feurth and filth instalments did nat affect hie 
right to use the coercive measures provided by the bond in cases of future default. 


Appeal against the decree of the|Court of the Subordinate 


-Judge of Negapatam in Original Suit No. 59 of 1913. 


The main provisions of Exhibits A and B are follow :— 

Exhibit A. Kararnaniah, dated ist December 1913, entered 
into among the undersigned persons viz., Vaithynatha Aiyer son 
of Swaminatha Aiyar, Brahmin and Mirada and others, resid- 
ing at Thipparajapuram, Kumbakonam Taluq etc. 

For the family benefit and convenience of each of us, we 


have arranged to have an auction koctluçhit conducted appointing 


one of us, Vaithynatha Aiyar as our chief (stake- holder) and 
agreeing to abide by fact according to the following condi- 
tions :— 

For twelve chits at Rs. 1,000 a chit for one instalment, that 
amount is Rs. 12,000. One chit shall be subscribed for in twelve 
instalments of 6 months each, commencing from 25th Karthigai 
of the’current year Pramatheecha and by instalments of 25th 
Vaikasi, and ‘25th Karthigai of each year until all the I2 
tnstalinents are paid off. All the members shall pay for the Ist 
instalment chit and for the 12th and last instalment chit at 
Rs, 1,000, the-full amount of one’ chit. As consideration for 
conducting without obstruction, the chits of Rs, 12,000 the full 
amount of the 12 chits collected at the first instalment and for 
being answerable in every way to all the members, the chief 
man (stake-holder) shall take it without deduction of interest and 
auction, Out of the sum of Rs. 12,000 to be collected at each 
of the remaining 10 instalments excepting the- first and the last 
instalments, Rs. 720 shall be deducted for interest due for the 
following 6 months and the remaining sum of Rs, 11,280 shall be 
put up on public aution on each due date at the house of the 
stake-holder commencing it from 1 to 5 P. M., and the bid shal! 
be knocked down in favour of the member that purchased it for 
the lowest amount in the presence of the members then present, 


If any one does not bid for a low sum at auction at any instal.’ 


ments as aforesaid, the chits, not bid for at auction until then 
shall be put up by casting lots, as ‘price chit’ and after deduct. 
ing Rs. 720 for interest, the balance of Rs. 11,280 collected 


jadi 
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shall be paid by the stake-holder to the member to whom it fel] 
by casting by lots. 

* To the last member that has not! bid at aution, the stake- 
older should collect and pay Rs. 12,000, the full amounts of 
the 12th chit, the last instalment. 


The sum of Rs. 720 being the interest deducted and kept 
aside in connection with each of the 10 instalments excepting 
the ist instalment and the last and 12th instalments and the 
amount of deduction for premium at which it has been purchas- 
ed shall both be divided equally to the member of the 12 chits 
including the stake-holder and deducted from the amounts pay- 
able by them, respectively. 


If the members make payments for the chit, they should 
obtain rgceipt from the stake-holder. The members shall pay 
to the stake-holder their respective sums on the date the bid is 
knocked down and obtain receipt. If they fail to pay the 
money on that day, they shall not only forfeit their dividend of 
interest and premium as mentioned in the previous para, but 
also pay, on demand by the stake-holder Rs. 1,000 the ful] 
amount of the chit, with interest thereon at Rs. 13 per cent, per 
mensem from the date of auction sale, The members who have 
failed to pay their sums continuously on two occasions thus but 
kept in arrears, may be removed by the stake-holder at his will 
and new members admitted and the chit conducted without 
obstruction. Out of the ayan amounts paid till then by the 
members so removed the profit which they got shall be deducted 
and one-third of the balance left shall be taken by the Agent 
and the remaining two-thirds shall be paid by the stake-holder 
without interest and profits. The amount of bid shall be’ fully 
collected and paid to the member that has purchased at auction 
on each due date, within 15 days from the date of the bid. The 
bidders that purchased should within 15 days, execute docu- 
ments to the stake-holder at their own cost and to his satisfac- 
tion for the due payment of their chit antounts at the subsequent 
instalments and for abiding by the terms of this agreement, and 
receive the money. For any reasons whatever such as that 
there were not collections from other members the stake-holder 
shall not at all keep the money as due without paying it on the 
expiry of 15 days. If there should be such delay in them the 
stake-holder should, if desired by the bidders that purchased at 
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auction, pay the amount of the bid, with interest thercon at 
Rs, 14 per cent, per mensem from the date next to the due date, 
If there is money due to any member without being paid by the 
stake-holder wtihin one month from the date of the auction bid 
the said stake-holder should be removed by a majority of the 
members and one of the members shall be appointed as stake- 
holder and the chit conducted, free from obstruction, by the new 
stake-holder by making collections towards the amount to be 
subscribed for by the old stake-holder for the instalments for 
which money is due exclusive of the amount subscribed by him 
till then and for any damages caused by him, on the liability of 
the under mentioned property of his, ‘The documents executed 
io the stake-holder removed by the members who are auction 
purchasers at the sale and all other records connected with the 
hooilu chit shall be delivered over to the new stake-holder by the 
old stake-holder, 3 

If the members that become the purchasers at auction and 
who executed documents to the stake-holder commit default of 
payment of the amounts of the subsequent instalments to be 
subscribed for, the stake-holder shall file suit, etc., from the 
very date of default for recovering the full amount received by 
them as well as for interest and recover the amounts in full, If 
the members being the auction purchasers, make delay in furs! 
nishing security, the stake-holder shall not be liable to pay 
interest. ; 

Exhibit B. Security bond executed on 30th June 1914 to 
Vaidhinatha Aiyar, son of Saminatha Aiyar, Bramin, Saivite, 
Mirasdar, residing at Thipparajapuram, Kumbakonam Talug, 
by S. Govindasami Udayar, son of Shanmuga Udaiyar, 
Malaiman ‘caste, Saivite Mirasdar, residing at Olimmithi, 
Mannargudi Taluk, I, a subscriber of one chit of the auction 
koottu chit for Rs. 12,000 conducted by lyou as agent in 
pursuance of kararnamah dated 1st December 1913, have 
subject to the terms pf the kararnamah, paid my subscrip- 
tions for my chit, and at the 2nd instalment of the said 
chit i. e on 7th June 4914 and I have purchased at 
auction the szid one chit for Rs. 8,500 through my agent K. S. 
Srinivasa Aiyar, and received in cash the said sum of Rupees 
eight thousand and five hundred on executing a receipt to you 


and therefore the amoynt which I have to pay for the chit to be 
È e 
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further conducted, is Rs. 10,000. I find myself to bring and 
pay you this sum of rupees ten thousand in ten instalments of 
Rs. 1,000 each (i. e.) on 25th Vaikasi and 25th Karthigai of 
gach year, ending with 25th Vaikasi of Chitharthi when the term 
closes, and at 4 P. M. on the due date of such - chit, and take 
receipt. In default of payment as aforesaid in respect of any 
such instalment of the chit I shall for the amount thereof not 
* only be bound by the terms of the Kararnamah but also be 
liable to pay the full amount of principal of all the chits pay- 
able by one from the respective dates with interest thereon at 
Rs, 1$ per cent. per mensem from the respective dates also on 
_the liability of the undermentioned property. I declare that I 
have not created any incumbrances in favour of any body else 
on the under mentioned security property. A part from the pro- 
missory,note executed to you by me before this, I have executed 
the security bond, 


K, V. Krishnaswami Aiyar and C. F, Rajagopalachariar 
for appellant. 


S. Subramania Aiyar for respondent. 


The Court delivered the following 
N 


Judgment :—This appeal arises out of the defendant's 
default in connection with a chit conducted by the plaintiff. 
The defendant was the successful bidder at the second auction 
held and afterwards paid the third, fourth and fith instalments 
correctly. He defaulted in payment of the sixth instalment and 
the plaintiff is now attempting to recover the money on the 
bond, which on taking the prize at the second auction the 
defendant executed. The lower court has held that the terms 
of the Kararnama, Exb. A, are penal and not enforceable, and ıt 
has accordingly given relief to the defendant in a manner to be 
particularly explained with reference to' the conditions, under 
which the chit was worked. Ex. A shows that the chit was to 
be in 12 instalments, the subscription for each being Rs, 1,000. 
The instalments were at interval$ of six months, The total 
subscription for the first instalment went to the stake-holder 
and that for the last instalment went to any subscriber, who 
had not bid at any of tke intermediate instalments. The 
subscription at each of these , intermediate instalments, was 

R—71 ° 
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available for loan to the successful bidder at the auction, which 
was held every six months, the successful bidder being the 
bidder who offered to accept the lowest proportion of the total 
subscription. The other provisions to be referred to arę that 
in case the subscribers failed to pay their subscriptions 
they were not only to forfeit the dividend, interest and premium, 
which will next be explained, but were also to pay the whole 


amount on demand with interest therein at 14 per cent per? 


mensem from the date of the auction ; and it was provided 
further that the successful bidders should in each case within 
15 days executed documents to the stake-holder for the due 
payment of the chit amounts of the subsequent instalments and 
for abiding by the terms of Exh, A, Exh. B being the document 
executed by the defendant. Reference has been made to the 
dividend and interest. The dividend apparently referg to the 
amount to be distributed among the subscribers by deduction 
from the amount payable by them of the difference between 
Rs. 12,000 the nominal amount available at each auction, and 
the amount which the successful bidder aggreed to accept 
instead of it. Interest is ‘explained as being the Sum ot Rs. 720 


which, the agreement provides, was to be deducted from the ~ 


nominal amount of the subscriptions at each instalment for 
interest due forthe ensuing six months, the principle being 
apparently that the subscribers who had not been successful at 
that auction were to be compensated by deductions from what 
they had to pay for use of their money during the six months. 


The lower court on these terms has observed that the 
agreement is penal in three respects, firstly the liability of the 
defaulter for future instalments from the date of his default, 
secondly his deprivation of the dividend and interest above 
referred to, and thirdly the imposition on him of liability for 


interest on the amount duc from him at 18 per cent, from the | 


date of his default ; and it has further said, that, although 
each of the said thrge stipulations taken by itself may not 
amount to a penal stipulation, yet the three together are penal 
and should be relieved against. It has given relief by awarding 


the actual amount of payments, which the defendant would . 


have had to make on account of each instalment if he had not 
defaulted, together with a reasonable compensation of -Rs. 50 
in connection*with each default. 


. 
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In reaching this conclusion the lower court has, it seems to 
us, entirely lost sight of the most material element in the case. 
lt had, speaking generally, to decide whether these terms were 
ymreasonable as a whole and whether in fact they were so un- 
resonable that the parties never contemplated that they should 
receive effect. Yet throughtout the whole of the lower Court’s 
judgment we find no mention of the special relation, in which 
the stake-holder of the chit is to the subscribers, and the 
special necessity for provision for protection of his interest in 
the agreement, by which those relations are regulated, That 
this relation is of a special nature and justifies stringency in 
those conditions and in particular in the rate of interest provid- 
ed for cases of default has been clearly recognised in the 
decisions in Periyaswami Thalavar v. Subramania Asari 
and Gygndala Venkatrama Doss Panthuln Garu v. Thorada 
Pulliah and others 2 and S. A. No. 23 of 1902, with which we 
respectfully agree. The stake-holder has necessatily to depend 


. on punctual payments from his subscribers and to reserve to 


himself powers to enforce such payments. For the stakeholder 
alone is liable to each subscriber and there is no liability bet- 
ween the subscribers in ter se ; and without punctual payments 
by the individual subscribers the stake-holder could not dis- 
charge his liabilities to the successful bidders, as they arose. 
In Ex, A in fact the stake-holder is given exceptional powers, 
including the power to remove a subscriber who makes default 
during the currency of the chit and to introduce a new subs- 
criber in his stead. Looking at the transaction as a' whole. as 
defined by Ex. A, we are unable to-hold that any of the con- 
ditions are unreasonable or are such as the parties might not 
naturally recognise shuuld regulate the exceptional relations 
between them. Generally therefore we cannot treat any of 
them as penal. In these circumstances we turn to the two 
arguments on which the lower Court has relied. ya 


The lower Court has firstly attached importance to the 
waiver by the plaintiff of his right to enforce the terms of Ex, 
B in connection with the fourth and fifth instalments. We 
need only refer to Maclaine v. Gatty. as an authority for the 
position that such a waiver does not affect the creditor’s right 





1, (1903) 14 M. L. J. 136 2 (1921) A Ge 376, 
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to use the coercive measures provided by his bond in cases of 
future default. 


Next full argument was addressed to us to show that the 
stipulations to which reference has been made are essentially 
penal. Wallis v, Smith was cited and reference was also made 
to Thompson Hudson 2, Inthe former of these authorities 
the question directly under consideration was the effect of 
default in payment of the prescribed sum of money in 
connection with the breach of one or other of a number ol 
obligations, an obligation to pay a far smaller sum of money 
being one of them, That is not directly applicable here. It was 


only incidentally in the course of the judgments, particularly 


in that of Lord Justice Lindley, that the principle on which the 
defendant now relies was referred to, That principle, which is 
fully supported by the second case already cited, is shortly that 
no subsiitution of liability for a larger sum in case of default 
for a simaller sum will be enforced by the court. But, though 
that principle.can be accepted at once, it is not sufficient for the 
decision of this case ; for we are not satisfied that the substitu- 
tion of a larger sum of money for a smaller one is in question, 
in Exhibits A and B. It is urged that therelis such a substitution 
inasmuch as Exhibit B is for instalments calculated each at 
Rs. 1,000 whereas the instalment actually payable in each case 
was less, firstly because it should have included only what the 
defendant had to pay, if he had continued without default and 
next in view of the deduction which under Exhibit A was to 
be made from each subscription on account of interest as 
already explained, the benefit of each of these deductions being 
forfeited under Exhibit B. 


With reference to the first objection it can only be said 
that both Exhibits. A and B are clear. They provide for the 
defendant’s liability for the whole amount of each sub- 
scription and not for the amount, which he might have turned 
out liable for. In fact it is difficult to say how any other 
arrangement could have been made. The lesser amount which 
the defendant contends should have been made the basis of his 
liability could not be ascertained until each auction was held; 
and it may be observed on the other side that, if the amount 
which the plaintiff would have been entitled to receive were to 
oe ee 
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be the measure of the-defendant’s liability, it is difficult to avoid Vaithinatha 
fhe argument that the amount, which the plaintiff would have a 
hag to expend in order to find money by borrowing for dis- Govinda- 
tribution to the share-holders, should also have been taken Oda yar. 
into account. We can readily understand that the arrangement 
in case of default was for a fixed liability and not for a sum 
which could not be ascertained when the default occured and 
we therefore read Exhibit A is imposing a liability of the 
former description. Then as regards interest we think the. 
tenour of Exhibit A is clear. The subscription, is always 
referred to as one of Rs. 1,000 per instalment and the amount 
oi interest is referred to as the sum to be deducted from the 
Rs, 12000. There is no question of the defendant being liable 


only for the net amount. 


In these circumstances we allow the appeal and modify 
the Lower Courts decree by substituting a decree for the 
amount claimed in the plaint with interest and costs in both 
ccurts. Time for redemption, six months from this date. 


A.S. V. ——.. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR, JUSTICE OLDFIELD - AND MR, JUSTICE 
VENKATASUBBA RAO, i 
Alamuri Sitaramaswami, minor by next“ ~. Petitioner“ 
friend Nuka Subbaraju appointed new (Plaintiff) 
next friend in the piace of Suramma 
deceased, Vide order dated 7th Sep- 
rember 1921 on C. M. P. 2147 of 1921 
v. . } 
' Sreemath Prativadi Bhayankaram Annam ... Respondents 
Venkata Raghavacharyulu lyyavar (Defendanis Nos, 1 
lamgaru and others , . to 4.) 


Zxecutor—Barred debt—Power to renew— Renewal by two out of three execu + Alamuri 
tors appointed by will— Validity—Conditions— Pr obate and adminislration Ac Sitarama- 


S, 92- Construction. ° > . ey 
Inder the law prior to the passing of the Probate and Administration Act, an Pt 
execttor wts competent to renewa barred debt of the deceased testator and the chee 


said Act has not superseded the previous law. 

in the absence of a directlon to the contrary contained in the will appointing 
executors) two out of three executors'are competent to act alone in the matter of 
_ such senewal. 


ee AA —————j—a 
> C, M. P. No. 3372 of 1922, 33st January 1922, 
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The word “ several” in S, 92 of the Probate and Administration Act dues not 
mean “ Possessing powers to act sevarally."’ Ñ 
Petition under R, VHI ofthe Agency Rules. Godavari, 
praying that in the circumstances stated therein, the High Court 
will be pleased to direct the Government Agent, Godavari at 
Cocanada to review his decision dated the 18th day of August 
1920 in A. S. Nos, 9 and 10 of 1920 on his file preferred against 
the decree of the Assistant, agent, Polavaram Division, in O. S.» 
No. 71 of 1919. 


T. R. Ramachandra Aiyar and T. Ramachandra Rao for 
the petitioner, 
D. Appa Rao for the 1st respondent, 

. G. Lakshmanna for the 3rd respondent. 
The Court delivered the foliowing 
Order :— he question raised by this appeal is whether the 

plaintiff appellant is entitled to recover on a’ pro-note which is 
the third renewal of the pro-note originally executed by a 
deceased testator, those renewals having been given by two out 


' of three executors appointed by his will. 


The first objection taken to the plaintifi’s case is that two 
out of the three executors were not competent to act alone. 
That is negatived by S. 92, Probate and Administration Act, V 
of 1881, unless the defendants respondents can show that the 
will contains in the words of the section “a direction to the 
contrary”. We have read the will, but cannot find any such 
direction in it, either express or implied. 


It is then said that S. 92 deals only with several executors 
and that the word ‘several’ there means “possessing powers to 
act severally.”. We have been shown no authority whatever 
for this contention, which is inconsistent with the use of the 


word ‘several’ in ordinary parlance. ° 


The third question raised by the appeal ıs more impor- 
tant. It is whether an executor is competent to renew a barred 
debt. We have not been shown any ground, on which cases 
of renewal of a barred debt çan be distinguished from cases of 
payment. Authorities on the latter class of cases are avail- 
able. Tilakchand Hindumal v. Jitamal Sundaram 1, Adminis- 
trator-General v. Hawkins 2? and Samuel Pillai v. Ananthanatha 





e 7 
1. (1873) 10 Bom. H. C, R. 206 2. (1877) I. L. R. 1 Mad, 267, 
. 
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Pillai 1 the two last mentioned dealing with the competence, 
aot ofan executor, but of an administrator, although that is not 
relied on as affording ground for any distinction, On the 
othereside Gopalnarain Mozoomdar v. Muddomutty 2 has been 
cited; but we are unable to follow that decision i in preference 
-o those already mentioned, two of which were given in this 
court. It is true that all these decisions were given before 
° ihe enactment of the Probate and Administration Act, But 
we find that in Jethibai v, Putlibai3 Beaman, J stated 
Dbiter that an executor could renew a barred debt; and 
“here is no reason for holding that the Probate an1 Administra- 
tion Act should be read as superseding the previcus law in 
virtue of its silence on a point of this importance. We have 
also considered whether the authorities above mentioned 
which age based on Norton v. Frecker+ and other English cases 
are open to question, because of the difference between the 
English and Indian Law of Limitation and the obligation of the 
court under the latter to take objection founded on it. In 
Administrator General v. Hawkins,” however this point was ex- 


pressly considered and was overruled. We have been referred to 


no later authority than those specified, but in the circumstances 
we see no reason for refusing to follow them. We therefore hold 


that the two executors were entitled to give the suit pro-note in | 


renewal of the previous note or notes which had become barred. 


That is suffcient for the disposal of this petition and we 
need not deal with the further question raised by the plaintiff 
whether another note not yet referred to by us and given by 
the testator’s widow was binding on the estate and could 
afford a valid starting point for limitation. 

In these circumstances, the petition must be allowed 
and the Agent must be directed to review his judgment and 
decree in the light of the foregoing. Costs throughout of the 
plaintiff and the Ist defendant, i. e., petitioner and Ist defen- 
dant, will follow the result and will be paid from the estate. 
It follows that the 3rd respondent's memorandum of objections 
is dismissed with costs, 








A. S, V. Petition allowed. 
1. (1883) I. L. R. 6 Mad. 351 ` 2, (1873) 14 Beng. L R. 21. ji 
3. (1912) Lt Bom. L. R. 1020, 4. LA. T.K. 575. 


5. (1877) 1. L. R. 1 Mad 267. 
e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—SIR WALTER SALIS SCHWABE KT, CHIEF 
JUSTICE, MR, JUSTICE OLDFIELD AND MR, JUSTICE PHILLIPS. 


K. L. A Payne | Petitioner *(Plaintiffg | « 
0” ; 


A, A, Payne ... Respondent (Defendant) 


Indian Divorce Act, IV of 1869, Ss. 7 and 17—-Decree nisi for dissolution 
of Marriage—High Court not satisfied that respondent was served with the © 
petition—Whether High Court will confirin the decree--Whether the uncorroborat- 
ed testimony of petitioner to prov: adultery or cruellyis sufficient to prove the 
same. 

The High.Court will not confirma decree for the dissalution of a marriage 
if it is not satisfied thit ths respond2nt was ever in fact served with a petition for 
divo ce- 

It is contrary to the principles and rules on which the Court for Divorce and 
Matrimonial Causes in England acts and gives relief, to act on the uncorroborated 
testimony of a petitioner either to establish adultery or cruelty. Unger S. 7. of 
the Ind‘a1 Divorce Act, the coucts iri this country should follow the same rule. 


Case referred by the District Judge of Coimbatore in his 
letter dated 2nd February 1921 for confirmation by the High 


. Court under S. 17 of the Indian Divorce Act (IV of 1869) of the 


decree nisi passed in Original Suit No. 4 of 1920 on the file of 
the District Court of Coimbatore. 


The Court delivered the following 
Jndgment :—This case comes to this court under S. 17 of 
the Indian Divorce Act of 1869 under which every decree nisi 


for dissolution of marriage made bya District Judge shall be 
subject to confirmation by the High Court. 


The District Judge of Coimbatore made a decree nisi for 


_ the dissolution of marriage on 25th January 1921. Under S. 7 


of the Act, the District Courts and High Courts, in all suits and 
proceedings under the Act, act and give relief on principles and 
rules which in the opinion of the said courts are as nearly as 
may be conformable to the principles and rules on which the 
Court for Divorce and Matrimonial Causes in‘England for the 
time being acts and gives relief. In this case we are not’satished 


that the respondent was ever in fact served with a petition for 


divorce. As far as we can set, it was stated by the petitioner 
that the respondent’s last known address was care of Messers. 
Cox & Co., Bankers in ‘London; and it would appear that a 
registered letter was despatched containing the petition to that 


* R. C. NO. 30f 1921, 19th January, 1922. 
: . 
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address. ‘There does not seem to be any evidence before the 
District Court and certainly there is no evidence before us, that 
that registered letter was received by Messrs Cox & Co.— 
though probably it was—or that it was handed over by them to 
the addressee the respondent. We have no evidence that the 
respondent was in England at that time or as to what has: 


happened. ‘ 
. Secondly, the District Judge, as far we can see from the 


records, acted on the uncorroborated testimony of the peti- 
tioner both in respect of the charge of adultery and of the 
charge of cruelty. It is quite contrary to the existing practice 
or I should say to the principles and rules on which the Court 


for Divorce and Matrimonial causes in England acts and gives. 


relief, to act on the uncorroborated. testimony of a petitioner 
either to establish adultery or to establish cruelty. 

On these grounds we cannot see our way to confirm the 
decree nisi made by the District Judge. Notice of this judg- 
ment, which had better be given by a copy of it being forwarded 
should be sent to the petitioner at the address that she has given 
herself viz. care of Mrs. Johnstone 144, Bedford Hill, Balham 
London S. W. 12. If she is so advised she may take further 


steps in the matter. 
We refuse on the facts at present before us to confirm the 


order of the District Judge. 
A.S. V.  * ——— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE KUMARASWAMI SASTRI. 
Perumal Moopan ... Petitioner* (Respondent) 
V. 
M. K, Venkatachariar B. A. The Assis- 
tant Registrar of Co-operative Credit 
Society and Liquidator of Co- ` 
operative Credit Society at Kala- 
toor No. 265 Musiri Taluk, Trichi- 
nopoly District, transferred and 
T. V. Tyagaraja Aiyar appointed in 


his place.. ... Respondent (Petitioner.) 


Corporation —Company—Representation in a suit or proceeding by a person 


not legally enlitled to ve presni—Effect of order or decree—Procecding to set aside 


order —Civil Procedure-Code Sec 151—Whether separate suit necessary. 
—— i? 
C. R. P. No. 536 of 1920. . - fst Februrry 1922. 
i R—72 ° 
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Whete a Corporation or a Company is made a party to a proceeding but is 
not represeuted by a person having, Jegal authority tu do so and an order is passed 
adversely to it, it is competent for the proper officer to apply for vacating the 
order and for a decision after hearing the person through whom the Corporation 


or Company can legally act. Ki ji 


In such a case it cannot be said that the Corporation or Company is not ya 
party simply because a wrong person represents it. t 


It is open to a court to act under S. 151 of the Civil Procedure Code and 
set aside the order passed under tbe above circumstances and itis not necessary 
to proceed by way of a separate suit for this purpose. 


In (he above case, a stranger to a litigation cannot intervene after the suit or 
proceedings are disposed of and claim the protection of S, 151 or appeal to the 
inherent powers of the Court. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the Order of the District Court of Trichino- 
poly, dated 16th February 1920, in C. M. P. No. 466 of 1919 
(in A. S. No. 345 cf 1916). è 


K: R. Ramaswami Aiyangar for the petitioner. 
S. Muthiah Mudaliar for the respondent. 


The Court delivered the following 


judgment :—It is clear that when A., S. No. 345 of 1916 
was filed and disposed of the Co-operative Credit Society 
of Kalathur had gone into liquidation and was represented by 
the Assistant Registrar of Co-operative Societies as liquidator. 
The appellant in that appeal made the society a respondent 
but alleged that it was represented by its former President 
whose powers to represent the society had ceased before the 
filing of the appeal. The decision of the District Munsif in 
favour: of the society was reversed and the transfer of the 
decree made by. the President acting on behalf of the society 
was recognised. 


. The Registrar of Co-operative Credit Societies applied to 
the District Judge to set the decree in A. S. No. 345 of 1916 
aside owing to the society not having been properly represented 
and to rehear the appeal after bringing him on record as the 
proper person to represent the society. He applied under S. 151, 
O. 22, R. 10 and O. 47, R. 1 Of the Code of Civil Procedure. 


As regards the delay the District Judge in the exercise of 
the powers conferred by S. 5 of the Limitation Att excused the 
delay and I dọ not think that under S. 115 of the Civil Proce- 
dure Code I‘can interfere with his discretion. Even assuming 
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that O. 47 R.1 does not apply the WI is whether he 
had power to act under S. 151, 


e I am of opinion that where a corporation or company is 
mMade"a party to a proceeding but is not represented by a per- 
son having legal authority to do so and an order iS passed ad- 
versely to it, it is competent for the proper officer to apply for 
vacating the order and for a decision after hearing the person 


*. through whom the company can legally act. It cannot be said 


that the company is not a party simply because a wrong person 
represents it. No doubt a decree or order passed under such 
circumstances will not bind the company and it will be open to 
it to have it set aside but the question is whether it cannot do 
so under S, 151 of the Code. 


I find nothing in the language of S 151 which prevents a 
party to°a suit from applying under that section simply because 
he has a remedy by a separate suit or proceeding. Courts can- 
not act under S. 151 if provision is made for a particular con- 
tingency by the orders and rules but in cases not covered by 
them I do not see why parties should be put to the trouble, 
delay and expense of filing separate suits for relief which can 
be properly given in the suit itself. The language of S. 151 is 
wide and refers to the inherent powers of the court to make 
such orders as may be necessary for the ends of justice. 


No doubt a stranger to the litigation cannot intervene 
after the suit or proceedings are disposed of and claim the 
protection of S, 151 or appeal to the inherent powers of the 
court to do justice, Drew v. Willis! which was referred to by 
the appellant's Vakil refers to a case where a stranger to the pro- 
ceedings wanted to vacate it after orders had been pr operly 
passed. Lord sher, M. R, observed that no court has power 
to vacate an order after it has been properly made by reason of 
facts that occurred subsequently. In the present case the 
complaint is that the order in A. S, No, 3+5 of 1916 was not 
properly made as the respondent was net properly represented, 

Reference has also been made to Ponnayya v. Janagala- 
kama Kotayya ? which turned on’order 9, rule 13. The learned 
Judges held that a minor who was said to be represented 
by a guardian ad litem who did not consent to act cannot 


be regarded as a party to the proceedings, gnd so cannot 
i Re ae 


1. (1391) 1 Q. B. 45% ; “2. (1919) 37 M. L. J. 399. 


e “ 


Perumal 
M oopan 
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Peramal be said to be prevented for .sufficient cause from con- 
opan . E iia à - 
ar ducting them. I doubt if this is authority for holding that re- 
M. R. Ven- 


katachariar, &gistered companies or societies cannot be said to be parties 
simply because they are not represented by a proper offieer, e 

I think the decision of Mookerjee and Beachcroft, J]. in 
Tikait Anant Singh v, F. T. Christien 1 is in point. ; 

The order of the District Judge was in my opinion within, - 
his power and | see no ground to set it aside, I dismiss the ° ° 
petition with costs, 


C. A.S. ' Petition dismissed. 


IN THE HIGH COURT OF JUDICA TURE AT MADRAS, 


PRESENT :— MR, JUSTICE KUMARASWAMI SASTRI. 
Jaggavarapu Basavamma ie (Petitioner) 
v. 
Jaggavarapu Seetareddi sa (Respondent) 


= Criminal Procedure Code—S. 488 —Maintenance—Separate maintenance of 
east wife—dward of —Validity—Offer by husband to masntain her, though refusing 
Seetareddi to cohabit with her. 


There is nothing in the Code of Criminal Procedure waich compels tke cri. 
minal court to award separate maintenance to a wife whom the husband agrees 
to protect and maintain in a manner suitable to her position in fife simply 
because he refuses to cohabit with her, j 

Petion under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the Judg- 
ment of the Court of the Sub Divisional Magistrate of Ellore in 
Miscellaneous Case No. 11 of 1921 dated the 13th day of 
August 1921 

B. Satyanarayana for the petitioner 

V, Suryanarayana for the respondent. 

The Court delivered the following s 

Order :—1 think the order of the Magistrate is right. The 

` Counter-petitioner, agreed to maintain the petitioner, his wife 
with the consideration due to her position as wife and give 
“her food and clothing but stated that he had not made up his 
mind whether he would cohabit with her, It is argued that this 
is not a sufficient offer under -S. 488 of the Criminal Procedure 


Cr, R. C. No. 728 of 1921. 16th February, 1922, 
(Cr, R. P. Ng, 595 of 1921.) 
1, (1913) 17 Cal. W. No, 862, 
e 
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Code. All that proviso to sub-clause 3 enacts, is that, if a 
husband offers to maintain his wife on condition of her living 
with him and she refuses to do so the Magistrate may consider 
*aay ground of refusal stated by her and pass orders. 


I do not think that there is anything in the Code which 


compels the criminal court to award separate maintenance to a 
wife whom the husband agrees to protect and maintain in a 
manner suitable to her position in life simply because he refuses 
to cohabit with her. Reference has been made to Marakkal 
v. Kandappa!, where it was held that an offer by a Hindu 
having two wives to maintain his first wife by allowing her to 
live in his house and to supply her with grain to be cooked and 
éaten separately coupled with ‘a refusal to live with her as hus- 
band and wife was insufficient in a compaint under S. 536 
of Criminal Procedure Code of 1872. The offer in that case was 
to treat the wife practically as an outcaste. In Queen Empress 
v. Mannatha Achars. 2 it was held that all that is necessary is 
that the offer must be an offer to maintain the wife with the 
consideration due to her position as wife. 

The question was considered by Jardine and Parsons JJ. 
In re Gulabdas Bhaidas 3 with which Judgment I entirely 
agree: I dismiss the petition. 


A. S. V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM, 


Soundarathammal and another ... Appellants * (ist and 
4th Plaintiffs.) 
a 
Narayanaswami Aiyar and other ... Respondents (Defen- 
i dants and Plaintiffs 2 
e and 3). 


Will—Executo!—A ppoiniment of—Tille to property . begu eathed—Mortgage 
by legalee of his tnterest in propeity befowe estate has been com pletely adminis- 
tered—Suit and decrece on mortgage against legatee—Executor—Suit by, for 
declaration of invalidily of mortgage and decree and for injunction restraining 
sale of property in execution—Maintainability—Conditions. 





* S. A. No. 651 of 1920 2nd February 1922, 
1. (1883)]. L. R 6. Mad. 371. ; 


2, (1893) I. L. R, 17 Made260 : 4 M. L. J. 83. 3 (1801) L L. R. 16 Ban. 269 - 
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One of the legatees under a wiil morig ged his interest in the properties be- 
quathed by it while some of them still remained in the possession of the executrix 
and her administration of tne deceased's estate not been completed. The mort- 
ageé sued on the mortgage and obtained a decree against the legatee. In a suit 
by the executrix against the n.ortgagse.decree-holder for a declaration tifat the 
properties belonged to the plaintiff and were not liable to be sold in execution of 
the defendant’s decree, and for an injunction restraining the defendaut from 
bringing them to sale, held that plaintiff was not entitled to any declaration until 
the defendant had done something that would prejidicially affect her title or the 
title of any one claiming tnrough her and that, there being no allegation even that 
plaintiff’s possession or the possession of any one claiming through her had been 
interfered with in any way, it wes not advisable to grant a declaratlon or in- 
junction in plaintiff's favour. 


It cannot be regarded as a cloud upon the plaintiffs’ title that defendant had 
treated one of the legatees under the will as having sone interest in the property 
devised under the will. ; 


Second Appeal against the decree of the court,of the 
Additional Temporary Subordinate Judge of Tanjore in A. S. 
No, 81 of 1918 (A. S. No. 115 of 1918 on the file of the Dis- 
trict Court, Tanjore,) preferred against the decree of the Court 
of the District Munsif of Mayavaram in O. S. No. 448 of 1916, 


S. Rangachariar ior appellant. 


T. R. Venkatarama Sastri for respondents. 


The Court deliv ered the following 


Judgments :—Spencer, J. :—The 1st plaintiff in this suit is 
the widow of a native Christian named Doraiswami Pillai. She 
was appointed executrix of his will dated Lith October 1898 
and obtained probate on the 3rd of January 1903 in the High 
Court. Plaintiffs 2 to 4 are persons who have purchased certain 
properties of the testator which are included in Schedules B 
and C, The properties in A schedule are those which are retain- 
ed in the possession of the Ist plaintiff. The 1st Plaintiff 
claims that, in her capacity, as executrix of the will of her 
deceased husband, she has unrestricted power, under S, 269 of 


‘the Indian Succession Act, to dispose of his property for 


meeting necessary expenses in such a manner as she may think 
fit. The testator died on thee15th of September 1899 leaving 
four sons and four daughters. The will provided that the pro- 
perty should neither be sold nor divided until all the sons 
were married and until they attained proper age and that upon 
this happenittg there should be an equal division among them, 


.The youngest son Dasa Pillai mortgaged his interest 
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in these properties by three mortgage deeds of the year ee 
1912, Exs. F. G. and II ata time when he was according 7; 
to the plaint, still a minor. The defendant sued him on the ee 
mortgages and obtained a decree against him in O. S. No. 190 Seca ya 
of 1913. The present suit has been brought for a declaration 
that the suit properties belong to the plaintiffs and are not 
liable to be sold in execution of the decree obtained against 
. ° Dasa Pillai and for an injunction against the decree-holder 
from bringing them to sale., The District Munsif gave the 7: 
plaintiff a decree as prayed for. On appeal the Subordinate 
Judge confirmed the Lower Court's decree as’ regards proper- 
ties in Ex, B and dismissed the suit, as regards A schedule pro- 
perties comprised in Ex, C. 

We think that there is no valid reason for making such a 
distinction, Itis clear from the admissions in the plaint that 
‘some of the properties still remain in the possession of 
the executrix and that her administration of the deceased's 
estate has not been completed. The estate remains vested in 
her until the properties are distributed (See Rangammal v. 
Sandammal 1), So fat as anything to the contrary has been 
said in Adusuppatii Venkata Rao v. Sami Pillai? the observa- 
tions are obiter dicta. Until the shares of the legatees have 
been determined and allotted, it would be premature to say 
that Dasa Pillai can have no saleable interest. It is not 
alleged in the plaint that the posscssion of the plaintiff’s has 
been interfered with in any way, and it cannot be regarded as a 
, cloud upon the plaintiff’s title that the defendant has treated 
one of the legatees under the will as having some interest ip 
the property devised under the will when he has done so only 
in proceedings to which that legatee alone wasa party. If 
one legatee or a purchaser of his interest seeks to obtain 

e actual possession of his share of the estate, he must do 
so in the proper course of the administration, or, failing 
that, he must bring an administration suit for the purpose 
making the executrix under the will‘a party. Whatever a 
third party may do in the course of the execution of decrees to 
which the plaintiffs are not parties will not affect their inte- 
‘rests in the suit property. Under these circumstances, we do 
not think it would be advisable to grant any declaration or 
injunction in plaintiff's favour. They are not entitled to any 


1. (1899) LL.R. 23 Mad 216:9M. L. J. 338. 2. (1912) M. W. N 56. 
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declaration until the defendant does something that will pre- 
judicially affect their own titles. 


3 


The Second Appeal is. therefore, dismissed. The memoran- 
dum of objections is allowed and the plaintiff’s suit is’ dismiss- 
ed. In view of the contentions raised in paragraphs 8 and9 
of the written statement andin paragraphs 3 and 4. of the 
memorandum of objections, we direct that each party do bear 
their own costs throughout, 

Ramesam, J .—Without expressing an opinion on any of 
the questions raised in the case, I agree with my learned 
brother inholding that, at present, it would not be advisable 
to grant any declaration or injunction in plaintiff's favour. I 
concur in the order proposed by him, 

A. S. V. Second appeal dismissed. 


IN THE HIGH COURT OF JUDICAIURS AT MADRAS. 


PRESENT :—MR, JUSTICE SPENCER AND MR. JUSTICE 
KUMARASWAMI SASTRI. 


Tadi Bulli Tammireddi, and Tadi Hari- ` 
' narayanareddi, minor by father and 
next friend; the first appellant ... Appellants,* (Defend- 
; ants Nos, 1 and 2). 
v. 
Tadi Bulli Gangireddi l yi Respondent (Plain- ` 
tiff.) 


Hindu Law ~Partition—Account—Manager's liability for—Extent of— 
Direction to take “account—Proper forum of—Manager—New trade or business 
—Powerto start—Adult co' parcenrers—Consent or acquteseisce of —Necesstly— 
Illegal transactions—Manager’s power to enter into— Family property ulilised 
therein—Liability for—Dedication to charily—Wr1ting— Necessity. 


When an account has tobe taken with a view to make a partition of joint 
family proper ties, the account is merely an enquiry into the existing assets. The 
head of the family cannot in general be called upon to defend the propriety of his 
past transactions of the family except in cases of fraud, misappropriation or gross 
reckless waste. Being the accounting party, the manager has to file an account 
as to the properties available for partition, but the other members are not bound 
to accept his statement as`to what the: properties consist of, and the enquiry 
directed by the Court should be conducied in the manner usually adopted to 
discover what in fact the property consists of and not what the manager says it. 
is. In such a case st is open to the other members of the family to surcharge the 
accounts and to show that items of expenditure said tohave been incurred were 
not, as a matter of fact, incurred, or were not incurred to the extent mentioned in 
KA a ee 


` * Appeal No 254 of 1920 ~ 20th January 1922. 
. ` 


, 
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the accounts, or that more properties are available for partition. The mere fact 
that regular books were not kept would not, in the absence of evidence to show 
that the accounts produced are false in any particular, render the manager 
accountable, especially in a case where tha most serious charges made as regards 
the suppression of account books, making Of false entries therein, and misappro 
priation of jewels, bave not been made out, 


Whatever may be the rights of third persons , dealing with the family as 


. between the members of the family inter se a new ‘trade or business ‘commenced 


Pe! One member, even though he is the managing member, without consulting the 
€ adult co- parceners would not bind them in the abseace of evidence of acquiescence. 


The immunity ot a manager to account for his past transactions does not 
entitle him to enter into illegal transactions and use joint family properties for the 
purpose. It will be gross misconduct sufficient to entitle the other co-parceners 
to require the managing member to bear the loss incurred in such transactions and 
to put back any money thit he may have taten out of the family for such 
transactions, i g 


Where the income of 2 portion of joint family property was dedicated to a 
cuoultry bø the manager with the consent of the other members, keld, that that 
portion was not joint family property liable for pirtition. The dedication need 
not necessarily be by means ol a desd. 


Where a manager of a joint family is nade to account for moines expended by 
him there is no general rule that be should pay interest on the sum which he has 
to make good. Each case must he dealt with in the circumstances peculiar to it., 


Appeal against the decree of the Court of the Principal 
Subordinate Judge of Cocanada in Ol. S. No. 85 of 1 918. 


T. Rangachari for appellants. 


S. Srinivasa Aiyangar, D. Appa Rao, A.” iene wate 
Aiyar and C. Rama Rao for the respondents. 


30th Nov. 1921 : The Court delivered the following 


Judgment :— This appeal arises out of.a suit for parti- 
tion filed by the respondent against the appellants. One 
Gangi Reddi died in May 1917 leaving a widow Subbamma 
(the 3rd defendant)... He had two sons, Thatnmayya, and 
Bulli Tammireddi, the 1st defendant. The plaintiff is the 
son of Thammayya and the 2nd defendant is the son of the ist 
defendant. Plaintiff's father died in 1902. The plaintiff’ who 
attained majority in 1916 lived with ethe 1st defendant till 
about July 1919. The Subordinate Judge passed a decree for 
partition directing the Ist defendasit to account for his manage- 
ment of the family properties from six months prior to the 
death of Gangi Reddi, i. e., from October 1916. He held that 
the business in opium cari’ on by the 1st defendant - was his 


exclusive business and not joint family business and that:the 
R—73 Š 
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plaintiff was not bound to bear any part of the loss incurred in 
that business, As regards the choultry founded by Gangi 
Reddi, he held that there was no endowment in respect of the 
usufructuary mortgage in favour of Gangi Reddi felating to 
Chengondapalli estate. He held that the ist defendant did not 
make out his case that the jewels in his possession were his 
wife’s jewels. As regards the 2nd defendant and his sister, he 
allowed’ asum of Rs. 2,000 and Rs. 1,000 mentioned in 
the will for the purpose of making jewels on the occasion of 
their marriages but did not fix the amount to be spent for their 
marriages. The appeal relates to the above point andit is 
contended for the appellants that the decision of the Subordi- 
nate Judge is incorrect: As regards the accountability of the 
ist defendant, the Subordinate Judge bases his decision on the 
ground that the 1st defendant had not been maintaining proper 
accounts for sometime prior to Gangi Reddi’s death and that 
the plaintiff is consequently entitled to claim an accouut from 
October 1916. The case’fcr the plaintiff as laid in the plaint is 


that the Ist defendant with the object of defrauding the plaintiff . 


“showed differences in the accounts, reduced considerable 
amounts, and in order to deprive the plaintiff of a share, he con- 
verted a considerable amount as jewels, worn by, women and 
showed under stridhanam, and even though proht was derived in 
some transactions, he concealed the same and showed heavy loss, 
concealed some account books and has been conducting ‘himself 
in such a way as to cause loss to this plaintiff in all ways”, that 


the ist defendant misappropriated the properties and that he 


has a right to demand the 1st defendant to furnish an account 
from the year 1902 when his father died. The Subordinate 
Judge has found that the charge as regards the jewels has not 
been made out and that the 1st defendant was not guilty of 
secreting any accounts. He, however, is of opinion that the 
proper accounts were not maintained. As regards the accounts, 
it is admitted that the tst defendant filed a criminal complaint 
against one Subbaraywdu on the 24th of April, 1917, of mis- 
appropriation of a sum of about Rs. 6,000. Exhibit Ris the 
judgment of the Magistrate ih that case. In connection with 
that complaint a warrant was issued by the Magistrate and the 
account books of the family were seized and taken-to the 
Police Court. The books were not returned till about Octo- 
ber, 1918. The plaintiff filed his plaint in December 1918 and 
. ` 
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a commissioner was appointed who made an inventory of all 
the account books in the family, After the seizure of the 
account books by the Police the tst defendant did not open 
regular account books but, according to the evidence, he was 
making entries on loose sheets of paper which were subse- 
quently entered in the account books, Exhibits IHH, IV and V 
filed in the suit. Exhibit V is the rough day book, Exhibit II 
is the fair day book and Exhibit IV is the ledger. These 
account books were not kept in the regular course of business 
from day to day, and so far as the proof of any of the, entries 
in these books is concerned, it is clear that these account 
books cannot have the same effect as account books kept from 
day to day in the regular course of business, The question, 
however, is whether the Ist defendant’s not keeping the books 
from day to day can be said to be such misconduct as 
would: make him accountable during the period that the 
accounts run. lt is not shown that any of the entries 
in these account books are wrong or that there has 
been any suppression of entries, It is explained for the 


ist appellant that he expected the books in the Magis- , 


trate’s Court to be returned soon, that he therefore thought 
he could continue the accounts in those books when they were 
returned and that during the interval he did not open regular 
account books. Wedonot think the mere fact that regular 
books were not kept would, in the absence of any evidence to 
show that the accounts now produced are false in any parti- 
cular, render the 1st defendant accountable especially as the 
most serious charges made in the plaint as regards the suppres- 
sion of account books, . making of false entries in the account 
books and misappropriation of jewels, have not been made out. 
It is now well settled that, when an account has to be taken 
with a view to make a partition of joint family properties, the 
account is merely an enquiry into the existing assets and that 


the head of the family cannot in general be called upon to - 


defend the propriety of his past transactions of the family 
except in cases of fraud, misappropriation or gross reckless 
waste. We need only refer to Balakrishna Ayyar v. Muthuswami 
Aiyyar. 1 Narayan Bin Babaji v. Nathaji Durgaji, ? Parmesh- 
war Dube v. Govind Dube, 3 Bhowani Prasad v, Jagaruath 








= 1. (1908) 1. L. R. 32 Mad. 271: 19M. L. J: 3. 
2, (1904) I. L. R. 28,Bom. 201. 3. (1916) I. L, R. 43 Cal. 459, 
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Shaha, 4 and Krisinayya v. Guravayya, 1, All that a coparcener 
seeking pariition is entitled to is an account of the properties 
which exist at the date of partition or at the date when, owing 
to a demand for partition, there has been a severance of status 
and accounts will have to be taken in so far as they relate to 
the ascertainment of what the properties in existence are. The 
manager of a joint family being the accounting party has to file 
an account as to the properties available for partition but, as ° 
pointed out in Parameshwar Dube v. Govind Dube? and Krist- 
nayya v. Guravayya 3 the other members of the family are not 
bound to accept the statement of the manager as to what; 
the properties consist of and the enquiry directed by 
the Court should be conducted in the manner usually 
adopted to discover what in fact the property consists 
of and not what the manager says it ıs. In such a case 
it is open to the members ‘of the family to show that 
expenditure which the manager says has been incurred has not 
been incurred or that the savings out of joint family funds have 
not been entered in {he accounts, Weare therefore of opinion 


. that the direction of the Subordinate Judge that the Ist defen- 


dant is to account for the management from October 1916 
cannot be supported. The direction ought to be that the Ist 
defendant should file an account of the properties existing and 
available for partition at the date of the plaint, the plaintiff 
being entitled to surcharge the accouuts and to show that items 
of expenditure said to have been incurred were not, asa 
matter of fact, incurred or were not incurred to the extent 
mentioned in the accounts filed by the ist defendant or that 
more properties are available for partition than those mention- 
ed in 1st defendant’s accounts. 


As regards the opium business which the 1st defendant 
carrid on,.it appears from the evidence that he entered into 


_ partnerships with those who got licenses from Government to 


vend opium and that lerge amounts were sent by him for 
financing the business. Gangi Reddi, the grandfather of the 
plaintiff, died in 1917 and the case for the defendant and the 
evidence adduced by himisto the effect that, though he 
was bed-ridden for about six months before his death, he was 





1 (1909) 9 Cal. L. J., 133. : 2. (1921) 41 M. L. J, 503, 
3. (1916) I. L. R. 43 Cal, 459, 
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giving instructions for the management of the family 
affairs and that the ist defendant was transacting business 
after informing Gangi Reddi and getting his directions. An 
attenspt was made by the 1st defendant to show that this opium 
business’ which he carried on was carried on with the consent 
and under the directions of Gangi Reddi: but this evidence 
has been rightly discredited by the Subordinate Judge. 

The evidence is that in 1901 and 1902 Gangi Reddi did busi- 
ness in opium but that he stopped that business and that, 
although he subsequently carried on extensive business in other 
dirctions, he did not do any business in opium. It is suggested 
that it was because he thought it was morally wrong to do so, 
but the probabilities aré that he stopped business because, as 
the plaintiff’s vakil contends, the business ended in a loss,. 

It i$ argued by Mr. Rangachari for the appellants that the 
business in opium was being carried On by the relations of the 
plaintiff and the Ist defendant, that the Ist defendant as manag- 
ing member of the family- after making enquiries was satisfied 
that it was a profitable business and that he did the opium busi- 


ness bona fide and for the benefit of the ramily. The contention ° 


for the plaintiff is that the managing member of a family while he 
is entitled to carry on an ancestral business has no right to em- 
bark on a new and speculative venture, that the business would 
not bind the other members of the family, that in the present 
case the-business which the Ist defendant entered into was 
illegal as it contravened the provisions of the Opium Act and 
that the managing member who enters into unlawful 


transactions has no right to saddle the family with the losses. 


incurred therein. The business was commenced by the 1st 
defendant on the 26th of March 1917 as evidenced by Exhibit 
A, the deed of partnership between the 1st defendant and others. 
Gangi Reddi died in May 1917. The plaintiff had at that time 
attained majority and it is not suggested that he was taking 
any part in the management of the family affairs. He wasa 
student before and, although he was living with the 1st defen- 
dant and his grand-father Gangi Reddi, it is not shown that he 
was aware of the business that was beingcarried on in -opiu m, 
The 1st defendant in his evidence admits that he did not con- 
sult the plaintiff before he began the business, The finding of 
the Subordinate Judge is that the Ist defendant was managing 
the family affairs for at least 6 months prior tu the death of 
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Gangi Reddi though the case for the Ist defendant is that 


- Gangi Reddi was himself managing the family affairs till the 


date of his death, Even assuming that the 1st defendant was 
managing the family affairs- at the date when the opium business 
began, we do not think he had power to commence a new 
business without the concurrence of the plaintiff who was an 
adult member of the family and living with him at the 
time. As between the members ofa joint family inter se, ° 
whatever may be the powers of the manager as regards 
the minor members of the family, there is no authority for 
holding that he can start a new venture without the 
concurrence of the adult co-parceners. His position cannot be 
better than that ofa partner and whatever may be the 
rights of third persons dealing with the family, as between the 
members of the family inter se a new trade or business com- 
menced by one member, even though he is the managing 
member, without consulting the adult co-parceners would not 
bind them in the absence of evidence of acquiescence, It is 
argued by Mr, Rangachari that no new business can be carried 
on by the managing member unless he was given a discretion 
in the matter : but it seems to us that the remedy is obvious. He 
should get the consent of the adult co-parceners. In 
the case of minor members, the position of the Kartha is that 
while he has power to carry onan ancestral trade that has 
devolved on the joint family he cannot bind the minors by 
embarking on new ventures. In D. Mc.Laren Morrison v, 
Verschoyle, 1 it was held that the Kartha of a joint family posses- 
sing an ancestral business has an implied power to pledge the cre- 
dit and property of the family but only for the ordinary business 
of the family and that he cannot do so for the purpose of em- 


barking on a business which is not the ancestral business. The 


power of the manager to bind the family by embarking ona 
new business was considered by Abdur Rahim and Spencer, JJ. 
in Kadiri Kanakkappillantapath Abdur Rahiman Kutti Haji v. 

Kochipalli Hussain Kurthi Haji, ? and ıt was held that the junior 


.members of a Malabar Tarwad are not liable for the debts 


contracted by the karnavan in the course of a trade carried on 


“by him unless it is shown either that the trade was a family 


business or that it was carried on by the karnavan with the 
consent of the junior members. So far as trading families are 
te 





1, (901) 6 C. W, N. 429, 2. (1919) 37 W. L. J. 316:42 M. 761, 
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concerned, there is not much difference between the position 
sof a karnavan in his relations with the junior members and 
that of a manager of a joint family under Mitakshara with his 
go-parcerfers. We do not think that in the present case 
thé trade carried on in opium by the 1st defendant is binding 
on the plaintiff who was an adult member at the time 
when it was commenced and who admittedly was not con- 

e sulted about it and who, on the evidence, is not shown to have 
: acquiesced in the business or to have known that it was being 


carried on. The business was of a highly speculative char- | 


acter, the 1st defendant financing the various renters of opium 

in consideration of a share of the profits. According to the 

ledger, Exhibit 1V, between February and Lecember 1917 over 

Rs. 55, 442 were advanced out of the family funds in respect of 
* the opium business of 1917—1918, 

Turning to the legality of the opium business carried on 
by. the 1st defendant, we are Of Opinion thatthe partnership 
entered into by him for 1917—1918, as evidenced by Exhibit 
A, is not legal. The effect of the transaction was that the 1st 
defendant entered into a partnership with a number of people 
some of whom had obtained licenses to sell opium, he agreeing 
to finance the business and retaining the control of the whole 
business in his own hands, One of the terms in the license, 
Exhibit B, which is typical of the other licenses, runs 
as follows:—‘‘You shall not sell, relinquish or sub-lease to 


others your right to supply or sell opium without obtaining the, 


previous sanction of the District Collector in that respect. Even 
after obtaining orders of the District Collector in the said respect, 
no agent shall be appointed to exercise any such right without 
previously obtaining the approval Of the District Collector in 
regard to such appointment.” Exhibit A. which ıs the deed of 
patnership between the Ist defendant and some others who had 
obtained licenses to vend opium, begins by stating that for the 
benefit of the ist defendant and 12 others mentioned therein, 
five of them bid at the auction for the sale of opium in the 
villages mentioned in the schedule annexed thereto from the tst 
of April 1917 to the 3lst of March 1918, that it was 
agreed that the capital required for the business should 
be advanced by the tst defendant who should get interest 
at Rs. 1-0-6 per cent per mensem and that each of the 


other partners was to deposit with the ®1st defendant 
e 
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Rs. 125 for each share they had in the business, they getting 
similar interest. Clause 3 runs as follows: “It is settled that 
Tadi Bulli Tammireddi, Ist defendant, out of us, should be 
writing all proper and necessary accounts, such ‘as chittas, 
ledgers, etc, for this joint business and that Bulli Tammireddi 
should appoint, as he pleased, proper persons for selling opium 
in the villages specified in the schedule annexed hereto accor- 
ding to Government rules and get the work done by them and 
that a monthly report clearly showing purchase of opium, sadar 


_ Sale, etc., should be made to Bulli Tammireddi once ina 


month from all stations and that the amount also should be 
sent (to him) then and there.” It was arranged that the profits 
should be divided in 64 shares and that the ist defendant 
should get 20 shares and the others the various shares men- 
tioned in the document, The effect.of the transactiog is that 
whereas under the licenses the only persons who can deal in 
opiuin are the licensees, a partnership is formed which gives to 
persons, who are not licensees, an interest in the business, the 
shares being determined by the terms of the agreement. It is 
also clear that, as regards the vending of opium, clause 3 makes 
the Ist defendant, who is nota licensee under any of the 
licenses, the sole person entitled to the right. to appoint 
agents for the sale of opium. We are of opinion 
that the present case falls within the decision reported in 
Nalam Padmanabham v. Sait Badrinadh Sarada 1, where 
two persons who were farmers of opium revenue under the 
Government entered into a partnership with a third person by 
which they admitted him asa partner in the opium business, 
and it was held that the partnership agreement was void and 
the suit not maintainable as the effect of the agreement was to 
enable a person, who was not entitled to sell opium, to sell it, 
and as it also amounted to a transfer to the person, who was 
not a licensee, of an interest in the business which was in 
violation of the conditions subject to which the license was 
granted, We are of opjnion that clause 3 of the agreement set 
out above gives the 1st defendant, who is not a licensee, a right 
to sell opium through his agents, and prevents the licensees 
from having any voice in the matter of the appointment of 
agents to sell opium. 

eee 

1, €191 J) I. L.R, 35 Mad., 582 : 21M. L. J. 425, 
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As regards the trade for 1918—1919, it is clear from Tadi Bulli 


Exhibit VII and the evidence of the: 1st defendant that it was Ca 
wholly illegal. The 1st defendant states that the persons who eae 


' kid af the*auction sale for that year and who were, under the 
Acf, licensees for the vending of opium were merely bena- 
midars for the 1st defendant and that the business 
was solely for the benefit of the íst defendant, there 

e being no partners in the business, Exhibit VII states ° 
that the persons who bid for the right to sell opium in 
38 villages were merely benamidars and bid for the 1st defen - 
dant. The agreement proceeds as follows: “Therefore you: 
may lease out the said shops as you please and vend the opium. 
Because of the said shops standing in our names we shall 
always be ready to sign any papers you might require to be 
signed ky us in connection therewith for any purpose at your 
request. We shall not claim any remission whatever from you 
for the same. Further you shall yourself recover the profit or 
loss accruing from the trade of the said 38 shops as you please 
and we shall have nothing to do therewith.” . As the partner- 
ship for 1917—1918 was illegal and as the benami purchase 
by the ist defendant in 1918—1919 was also illegal, it is clear 
that the Ist defendant cannot make the other co-parceners 
liable. It is not open to one co-parcener to enter into illegal 
transactions and to saddle the other co-parceners with the loss 
arising from them especially where it is not shown that the 
other co-parceners consented to it. , 

It is argued by Mr. Rangachari that, whatever may be the 
rights of third persons, as bewteen co-parceners themselves 
the 1st defendant cannot be called to account for the monies 
he spent on this business, because it will really be calling him 
to account for his past transactions, No authority has been 
cited for the proposition that the immunity of a manager to 
account for his past transactions entitles him to enter into il- 
legal transactions and use joint family properties for the pur- 
pose, We think it will be gross misconduct sufficient to 
entitle the co-parceners to require the managing member to 
bear the loss incurred in such trdnsactions and to put back in 
the family any money that he may have taken out of the family 
for such transactions. Both on the- ground that the business 
was unauthorised and that it was also illegal, we are of 
opinion that the decision of the Subordinate J&dge is right. 
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In taking an account of the joint family properties, the 1st 
defendant will pay the plaintiff one-half of the monies of 
the joint family which he has used for the opium business. 
The opium business for 1917—1918 and 1918—1919 wijl be 
treated as the sole separate property of the 1st defendant, “he 
being entitled to the profits, if any, and liable to bear the loss. 

As regards the choultry started by Gangi Reddi, there is 
little doubt on the evidence that it was started by him with the 
approval of histwo sons, In his deposition given on the 16th 
October 1903 Gangi Reddi states: “ I endowed a choultry at 
Samarlakota for Rs.. 10,000. I gave a leasehold right of the 
annual value of Rs, 1,200 for 25 years fora chatram in. my 
village, Myson asked me to endow the chatram for lame 
and blind people with the interest accruing on Rs. 10,000 
funded capital, I am going to doso hereafter’, eln his 
second will, Exhibit I-a .dated the 13th day of May 1905 he 
states : “ From after my death, interest accruing on a sum of 
Rs. 10,000 shall be paid once a year for the Dharma Chatram 
(charity house) situate in Gollala Mamidada”. In his third 
will, Exhibit I-b, dated the 8th day of October 1913, he states 
that he advanced a loan to Muchilika Appalaraju and others of 
Chegondapalli and took a usufructuary mortgage! of Chegon- 
dapalli and its hamlets which form a Muttah and-continues as 
follows: ‘‘The net profits realised from the said Muttah 
annually I have been giving away for the expenses of feeding 
etc, of the choultry which -I built in Gollala Mamidada and 
have been making credit and debit entries accordingly in the 
accounts also, So long as the said Chegondapall: Muttah is in 
our possession according to the term, the net profits annualy 
realised therefrom shall be paid for the expenses of the said 
choultry even after my death and Bulli Tamireddi shall look 
after the whole management needed for it. Besides this, the 
interest that may annually be realised on a sum of Rs. 10,000 
out of my own funds shall either be spent to meet the ex- 
penses of .the charitye choultry at Gollola Mamidada once a 
year or shall be kept in deposit for the said purpose”. It appears 
from the accounts that thé income from the Muttah was 


“utilised for the expenses of the choultry from the date of ‘its 


opening. The evidence shows that there was a dedication of the 

income from the Muttah for the purpose of the up-keep of the 

choultry and we see no reason to doubt the iruth of the 
. 
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statement made by Gangi Reddi in his deposition given 
so early as 1903, already referred to, that he had already 
given the leasehold right he had in the Muttah as an 
endosvment -for the choultry. The Subordinate Judge 
upholds -tbe provision in the will regarding the setting 
apart of Rs. 10,000 as funded capital for the choultry 
but thinks that the dedication of the income from Chegon- 
dapalli Muttah which is also referred to in the same 
will is not binding on the plaintiff. He observes: “there is 
no doubt of the fact that in the Chegondapalli Khata the income 
was being shown as having been taken on to the account of the 
choultry in the account books maintained during the time of 
the late Gangi Reddi”. Relying on the decision in Govinda 
Doss v. Rajah Venkata Peritmal 1 he is of opinion that the mere 
fact that the income was used by Gangi Reddi is no ground for 
holding that there was a dedication of the corpus. It is, how- 
ever, clear on the findings of the Subordinate Judge that Gangi 
Reddi and his sons were members of an undivided family 
and that the trade carried on by Gangi Reddi, wasa joint 
family business in which the father and the sons were interest- 
ed. The will executed by Gangi Reddi by itself cannot bind 
the plaintiff but the contention for the appellants is not based 
on the will but on an anterior dedication by Gangi Reddi and 
the will is only used as evidence of dedication. There seems 
to be no adequate reason for disbelieving the statement made 
by Gangi Reddi so long ago as 1903 that he had endowed the 
choultry with the income of Chegondapalli Muttah, especially 
as the account books also support his statement. So far as the 
dedication is concerned, no document is necessary. We need 
only refer to Pallayya v. Ramavadhanulu ? and Ramalinga 
Chetti v. Sivachidambara Chetti 3, Weare of opinion that 
the income from Chegondapalli Muttah was dedicated to the 
choultry and that it is not joint family property liable for 
partition. l 

The nest question is as to the marfiage expenses of the Is 
defendant’s son and daughter. So far as the daughter is con- 
cerned, the will of Gangi Reddi directs that a sum of Rs. 10,000 


should be given for the purpose of making jewels for her. She- 


is clearly entitled to the expenses of the marriage being provided 


———— a ne oe ry 
1, (1914) 27 M. L. J, p. 195. 2. (1903) 13M. L J. 364, 
ae % (1918) I. L R. 42 Mad. 440. a 
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for out of the joint family funds and, having regard to the 
status of the family, we are of opinion that a sum of Rs. 
3,000 should be set apart for the expenses of her marriage jin 
addition to the sum of Rs, 1,000 provided for jewels, œ oe 

As regards the marriage expenses of the 2nd defendant, no 
claim was made in the written statement for any such provision, 
No issue was raised on-the point, The only point raised was 
as to the setling apart of Rs. 2,000 for jewels to be made for 
the girl he might marry as to which provision was made in 
Gangi Reddi’s will. ‘his has been allowed. The question as 
to the provision to be made for his marriage expenses was 
raised for the first time by Mr. Rangachari during the course 
of his argument. Under these circumstances we are not 


prepared to go into the question and direct any provision to be 


made. . 


As regards the jewels which form the subject matter of the 
10th issue and which are claimed by the Ist defendant, we 
think the Subordinate Judge was right in deciding against the 
2nd defendant. He set up the case that some jewels were 
pledged by strangers with the family and some were lent to the 
family by others. He offered to file a list stating which jewels 
were pledged and which jewels were lent but did not do so. It 
is not proved that the jewels are the jewels of the 1st defen- 


“dant’s wife and we do not think that, having regard to the con- 


tentions raised by the 1st defendant, he should now be given an 
opportunity of adducing evidence that the jewels belong to his 
wife, a case which was never set up by him in the written 
statement or at the time of trial in the lower Court. 

This disposes of all the points raised’ in appeal. The 
decree of the lower Court will be modified in the light of the 
above observations. As the appellants have failed substantially 
they will pay respondent’s costs. 


This appeal having been set down to be spoken to this 
day on the minutes of decree. 

The Court delivered the following 

Judgment :—In a case where a Manager of a joint family 
is made to account for monies expended by him we do not 
think there is any general rule that he should pay interest on 


‘the sum which he has to make good, but each case must be 


dealt with in the circumstances peculiar to it. In the present 
, e 


LI 
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case we think that the defendant “should be made to pay 
interest from the date of the plaint which corresponds to the date 
when the, demand was made and that the rate should be. six 
per sent till payment. Decree accordingly. 
The objection as to the: dedication of: the income of 
Chegondapalli estate being limited to 25 years is not pressed, 
ASV. - > Appeal dismissed. 


s 





‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— Mr. JUSTICE SPENCER AND Mr. JUSTICE 
KRISHNAN. 


K. M. Koppa Kurup ` 2.. Petitioner * (Plaintiff.) 
. v. i i E 
Velayichettichiar and another ... Respondents (Defendants. 


Civil Procedure Code O, 20, R 4- Judgment of Small Cause Court--Contents of 


O. 20 R. 4°(1) of the C. P, Code is self-contained and æ judgment ofa Court 
of Small Causes nced not contain more than the points for decision and the 
decision thereon Kandaswumi Chetty v. Ramalinga Chetty (1) dissented from. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the Judgment and decree of the Court of the 
Temporary Subordinate Judge of Ottapalam in Small Cause 
Suit No. 682 of 1919 dated 2nd July 1920. 


K. P. M, Menon for petitioner, 
C. Madhavan Nair for respondents. 


The Court delivered the following 


Judgment :—The Judgment of the Small Cause Court is in 
accordance with the requirements of Order 20, Rule 4 (1) of the 
Code of Civil Procedure. 

We are unable, with respect, to follow the line taken by 
Seshagiri Aiyar, J. in Kandasami Chetty v, Ramalinga Chetty 1 
so far as his judgment purports to lay down asarule of law 
anything different from O, 20, R. 4 (ibas to what Small Cause 
Court Judgments should contain. . 


We think that that the learned Judge’s Judgment was based .. 


on his opinion of what the practice should be in such matter 
rather than on what the law of procedure actually is. It seems 





* C. R. P. No. 901 of 1920. 19th January 1922, 
1, (1920) 12 L. W. 286. 


Tadi Bulli 
Tamireddi ` 


v. 
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K. M. Koppa 
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Velayichetti- 
chiar. 
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chiar, ‘ 
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to us that O. 20, R. 4 (i) is self-contained and does not need 
any expansion or explanation by Judicial rulings. i 

~ Madras and S. M. Ry, Co, v. Matter Subba Rao isan 
instanceof interference by the High Court where a Small Caust 


.Court's decision was reached without reference to material evi- 


dence. That is not the case here. It was open to the Small 
Cause Judge to discredit the promissory note which bore no 


signatures but only what were alleged to be the defendants’ : 


marks seeing that they both totally denied on oath having 


- executed the -note. 


We decline to interfere and dismiss this Civil Revision 
Petition with costs, | 


A, V. V. Petition dismissed, 


PRIVY COUNCIL. e 


PRESENT :—LORD BUCKMASTER, SIR JOHN EDGE, MR. 
AMEERIALI AND SIR LAWRENCE JENKINS, 


Mahammad Sher Khan ee Appellant. 
J. : 
Raja Seth Swami Dayal ... ‘Respondent. 


--[On Appeal from the Court of the Judicial Commissioner , 
at Oudh. | 


Mortgage for a term—Redemption—Right to redeem in certain event exclud- 
ed by contract—Statulory right—Trausfer of Property Act, ss. 60,. 98—Delay 
and wrong Procedure—Costs of appeal. 

A mortgage for a term provided that, if the debt was not repaid at the end of 
term, the mortgagee was entitled to enter into possession of the mortgaged pro- 
perty and continue in such possession for another pericd during which the right 
of the mortgagor to redeem was excluded. The debt not having been paid at the 
end of the terms, the mortgagee instituted -a suit for possession, The mortgagor 
resisted the suit in all-the Courts unsuccessfully and then brought a suit for redemp 
tion. aut 

Held, that the mortgagor had, ander S. 60 of the Transfer of Property Act, a 
stalutory right to redeem at the eud of the term, even if the mortgage was one in 
which by S. 98 the rights of the parties were to be determined by the contract 
between them, - 

Successful appellant deprivedof costs on the ground of delatoriness and 
wrong procedute, . : 

Decree of the Coutt of the Judicial Commissioner reversed. 


Consolidated appeals (No. 6 of 1921) by special leave from 
two decrees of the Court of the Judicial Commissioner of Oudh 
affirming two decrees of the Court of thé Subordinate Judge of 


` Kheri. ’ $ 


. 
J. (1919) I. L. R. 43 M.617:38 M. L J. 360, e 
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The only question for determination in the appeal. was 
whether. the appellant’s right to redeem was premature, having 
regard to the terms of the mortgage, dated the 9th June, 1908. 
The terms of the mortgage and the material facts are fully set 
out in the Judgment. 

The trial Judge and the Judicial Commissioner on appeal, 
held that the parties were bound by the terms of the mortgage 
and that the mortgagor’s suit for redemption was premature. 
Hence the present appeal. 


1921, November, 10, Upjohn K. C.and Dube for appellant. 
The mortgage is a simple mortgage and not an anomalous 
mortgage to which S. 98 applies. Under S. 60, the appellant 
had the right to redeem at the end of the term. Such a statutory 
right cannot be defeated by the contract between the ` parties 
Lingam®Krishna Bhupati v. Maharajah of Vizianagram |, 

De Gruyther K. C. and Parikh for respondent :—S, 98 
applies and the rights of parties are determined by the contract. 
The right to redeem was expressly excluded and the present 
suit for redemption is clearly premature. 

Upjohn K. C. Replied, 


1921, Dec. 9. The Judgment of their Lordship was delive- 
red by 

SIR LAWRENCE JENKINS. These are consolidated 
appeals preferred by special leave of His Majesty in Council 
from two decrees dated the 9th February, 1915, and the 19th 
June, 1918, of the Court of the Judicial Commissioner of Oudh, 
which affirmed two decrees passed by the Subordinate Judge a 
Kheri on the 7th September, 1914, and the 17th April, 1916, in 
Suits No. 234 of 1913 and No. 93 of 1915. 

The question for determination is whether Mohammad Sher 
Khan, the mortgagor and appellant in both appeals, has a present 
right on payment of the mortgage money to redeem the mort- 
gaged property. Thishas been decided adversely to him in 
both the lower Courts. . 

The mortgage is dated the 9th of fune, 1908. and is 
Exhibit A. 36 on the record. Thesum of Rs. 82,000 is recited 
to be due, and the mortgagor declares “ Therefore I 
do hereby mortgage for five years” the immoveable property 
there described. Then follow the terms, 

1, (1911) 15 C. W. N. 441: 21 M, L. J. 114 (P. C) 
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Clause 1 provides for the payment of interest half-yearly at 


. the rate of 95 annas per cent per month, for compound interest, 


in the event of default, and that— 


“This system of payment of interest and of compound interest by‘ six- menthle 
instalments will continue during the stipulated period as well as alter that till 
redemption and payment of the entire amount.” 


‘Clause 2 is in these terms :— 


“ After five years at the end of Jeth 1320 Fasli in the fallow season I shall pay ° 


at a time and in a lump sum the entire principal, interest and cəmpound interest 
and redeem the mortgaged property.” s 
Clause 3 provides :— 

“ That if interest for four six-months be not paid in full, or if at the stipulated 
period, 7,e., after five years, I do not get the mortgaged property redeemed on pay- 
ment of the entire amount Of principal, interest and compound interest, then in both 
cases the mortgagee will have the aption either to take possession of the mort- 
gaged property in lieu of the principal for a period of twelve years commenciag 
from the date of entering into possession or to let his interest and eompound 
interest run as usual, in which case I shall not raise the objection to the effect that 
the mortgagee did not take possession in order to let his interest accumulate —the 
mortgagee having the option to choose one of the two alternatives.” 


Clause 4 deals with mutation of names. 
Clause 5 is in these terms— 


“The mortgagee will remain in possession for twelve years from the date on 
which he takes possession of the mortgaged property and the mortgagor will not 
have the right of redemption during the period of twelve years.” 

Clause 6 stipulates for the appropriation of produce and 
profits in lieu of interest, and that during the period of posses- 
sion neither the mortaagee will have any claim to interest nor 
the mortgagor to profits, and there will be no accounting as to 
shortage or surplusage of profits at the time of recemption, 


Clause 9 provides :— 


“ That on the expiry of twelve years at the end of Jeth, i.e, on Puranmas hi 
in the fallow season I shall redeem the mortgaged property on payment of princi- 
pal, interest and compound-interest,” and other Specified payments, 


“ Pending the payment of the entire demands due hereunder the mortgagee 
will as usual remain in possession and occupation of the mortgaged property in 
accordance with the above-mentioned conditions.” 

Interest fell into arrear, and at the stipulated time the 
mortgage-money was not paid,e Thereupon Suit No. 234 of 1913 
was instituted by Raja Seth Swami Dayal, the mortgagee, for 
possession of the mortgaged property under the terms of the 
mortgage. He was resisted by the mortgagor, who pleaded 
that he intended to redeem the property. 
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On the 7th September, 1914, the Subordinate Judge deci- 
ded.in favour of the mortgagee, who obtained possession on 
the 14th February, 1915. An appeal was preferred by the 

emorgagbr to the Court of the Judicial Commissioner of Oudh, 
but it was dismissed on the 19th February; 1915, the Court at 
the same time declaring that {he decree would not affect any 
right of redemption exercised in the manner provided by law 
before the delivery of possession, On the 25th February, 1915, 


_ the mortgagor applied for leave to appeal to His Majesty in 


Council, but his application was dismissed on the 26th April, 
1915. On the 18th June, 1915, the mortgagor instituted Suit 
No. 93 of 1915 for redemption. It was dismissed in the first 
Court on the 17th April, 1916, andthis was affirmed on the 
19th June, 1918, by the Appellate Court on the ground that the 
suit wag premature. On the 23rd August, 1918, the mortga- 
gor applied to the Court of the Judicial Commissioner for 
leave to appeal to His Majesty ia Council, but without success, 

Finally, the mortgagor, on aw application here, obtained 
special leave to appeal from the appellate decrees in both suits 
on the 30th May, 1919. 

Many questions were raised in the Courts below which have 
now disappeared, and all that now remains to be determined is 


. whether the present claim to redeem is premature. Mortgages 


of immoveable proper ty are governed by the provisions contained 
in Chaper IV of the Transfer of Property Act, 1882. In S. 58 
four kinds of mortgage are described—a simple mortgage, a 
mortgage by conditional sale, an usufrachuary mortgage, and 
an English mortgagee. S. 98, headed “ Anomalous Mortgages,” 
contemplates a mortgage that does not fall under any of the 
four descriptions contained in S, 58, and is not a combination 
of a simple and an usufructuary mortgage or of a mortgage by 
conditional Sale and an usufructuary mortgage. In the case of 
such a mortgage the rights and liabilities of the parties are.to 
be determined by their contract as evidenced in the mortgage- 
deed and so far as such contract does net extend by local usage. 
By S. 60 of the Act it is provided that #t any time after 
the principal mony has become? payable the mortgagor has a 


right-to redeem, and a suit to enforce ‘it is called a suit for 


redemption. 
The contest between the parties to this litigation turns upon 
whether the mortgagor’s right to redeem i is suspended by the 
RB ° 
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provision in the mortgage which purports to entitle the mort- 
gagee to remain in possession for twelve years from the date 
on which he took possession. 


. Inthe argument there has been considerable discnssigne 
as to the category to which this mortgage belongs, and more 
especially as to whether or not it is an anomalous mortgage. 
But their Lordships do not think it necessary to. pursue this 
enquiry, for, in the view they take, the rights and liabilities of 
the litigants must depend on the terms of the instrument as 
controlled by the Transfer of Property Act, for, even if it were: 
an anomalous mortgage, its provisions offend agrinst the statu- 
tory right of redemption conferred by S.:60, and the provisions 
of the one section cannot be used to defeat those of another 
unless it is impossible to effect reconciliation between them. 
An anomalous mortgage enabling a mortgagee after a lepse of 
time and in the absence of redemption to enter and take the 
rents in satisfaction of the interest would be perfectly valid if 
it did not also hinder an existing right to redeem. But it is 
this that the present mortgage undoubtedly purports to effect. 
It is expressly stated to be for five years, and after that period: 
the principal money became payable. This, under S, 60 of the 
Transfer of Property Act, is the event on which the mortgagor 
had a right on payment of the mortgage-money to redeem, 


The section is unqualified in its terms, and contains no 
Saving provision as other sections do in favour of contracts to 
the contrary. Their Lordships therefore see no sufficient 
reason for withholding from the words of the section their full 
force and effect. In this view the mortgagor’s right to redeem 
must be affirmed, and as both suits are now before the Board: 
there will be no difficulty in passing one decree in. both so 
framed as to give due effect to this right. 


Though the appeilant has succeeded in these appeals, by ‘his 
procedure and dilatoriness he must be held responsible for this 
protracted litigation, and the consequent wasted expense ; and 
to mark their disapproval of his conduct their Lordships will 
not interfere with the orders as to costs made by the lower 
Courts, nor will they allow him any costs of these appeals, 


The decrees of the lower Courts should therefore be dis- 
charged except so far as they order payment of costs by the 
mortgagor, ° 

e 


. e° 
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There should then (in their Lordships’ opinion) be one 
preliminary decree for redemption in both suits in accordance 
With O, 84, R. 7 of the Code of Civil Procedure, 1908. But 
ine taking the accounts the period during which the mortgagee 
may have been in possession under the decree in Suit No, 234 
of 1913 should be excluded for, though the provisions of the 
mortgage entitling the mortgagee to possession cannot operate 
to defeat S. 60 of the Transfer of Property Act, effect should 
be given to them so far as they provide that the mortgagee is 
to appropriate in lieu of interest all the produce Mal and 
Sewai and profits of the mortgaged villages after payment of 
the Government revenue. And so, during this period, as in 
effect provided by the mortgage neither will the mortgagee be 
accountable for profits nor the mortgagor for interest. 

The decree should further provide that if payment is not 
made on the fixed day the mortgaged property should be sold. 

Their Lordships will humbly advise His Majesty that the 
case ought to be remitted to the Court of the Judicial Com- 
missioner of Oudh with directions to pass a decree in accor- 
dance with the opinion expressed. There will be no order as 
to the costs of these appeals. 

Appeal allowed. 
‘Solicitors for appellant :—Barrow Rogers and Nevill, 
Solicitors for respondent :—7. L. Wilson & Co. 


K. V. L, N. 





PRIVY COJNCIL. 


PRESENT :—LORD BUCKMASTER, LORD CARSON, SIR JOHN 
EDGE AND MR. AMEER ALI, l 
The Secretary of State for India in Council... Appellant. 
e D. 
Raja of Vizianagram and another <... Respondents. 
[On appeal from the High Ccyrt at Madras.| 


Alluvial accretions—Title ~—"Gradual, slow and imperceptible ”, meaning of 
—English rule—Bengal Regulation X1 of 1825 S. 4—Applicability to Madras. 


Lankas or alluvial accretions formed from time to time in the Godavari river 
in the Madras Presidency have been in possession of the respondents. The 
Government. of India claimed title to these lankas and levied penal assessment. 
It is not disputed that the lankas were formed laterally in contiguity with the res- 
pondent’s lands but it was contended that the formation was nêt “ gradual, slow 
and imperceptible” as to give title to the respondents. 
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PG ? Held, that the words “ slow and impercep'ible ” are only qualifications of 
— the word “gradual” and that this word with its qualifications only defines a test 
Segtetary of relative to the conditions to which it is applied: that the accretions must be held 
India in to have been “ gradual, slow and imperceptible ” and to be the property of the 
Council. respondents, e 
Raja of Ret v. Ycrborough, 3 BandC. 91 and S, 4 of the Bengal Regulation XI zf 
Vizianagram 1825 referred to, 


Judgment of the High Court affimed. 
Appeal (No. 11 of 1920) from a,decree of the High Court *, - 
at Madras, Affirming a decree of the Wa Subordinate 
Judge of Cocanada. 


The subject matter ofthe disputeis an island or lanka 
formed in the Godaveri river, The Janka has been in pos- 
session of the respondents. The Appellant levied penal assess- 
ment which was paid under protest by the respondents. The 
suit was brought by the respondents for a declaration 8f their 
title to the lanka and the refund of the amount paid under pro- 
test. The Appellant contended that the island was formed on 
the bed of a tidal and navigable river and as such belonged to 
the Government. The trial Judge found that the suit lands were 
an accretion to the respondent’s lands, that they were nota 
vertical accretion to the bed of the river, and that the Appellant 
had no title to them. On Appeal, the High Court (Ayling and 

‘Srinivasa Aiyangar, JJ.) confirmed the findings of the Subor- 
dinate Judge and dismissed the Appeal. 


Hence the present Appeal.— 

1921, November 3, 4, 7, De Cruyther, K. C. and Brown for 
Appellant :—The documentary evidence in the case clearly 
shows that the formation of the suit lands was very repaid and 
not gradual, slow and imperceptible as is required by law to 
give title to the respondents. There is no specific rule of accre- 
tions applicable to Madras but the rule of Justice, equity and. 
good conscience is to be applied, i. e., the rule of English law. 
Wagella Rajsangi v: Masludin!, The rule in English law 
is well established Hawa title by accretion is acquired D 
wher the accretion is “ gradual, slow and imperceptible ” 
Rex v. Yarborough 2 Aitoruey General of S. Nigeria v. 
Holt and Co, 3, The accretion in this case does not satisfy the 


1, (1887) L. R. 14 1. A, 89,196, 
2, 41824) 3 B. and C. 91 :'(1828) 3 Blig N S. 147. 
3. (1915) A.C. 599, 613. è 


Ya 
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test. Bengal Regulation XI of 1825 refers to “ Gradual acces- 
sion”. It only applies to cases of incrementum latens. 


Nogender Chunder,Ghose v. Mahomed Esop}, There is no dis- 


finttion between the English rule and the Indian rule. The 
High. Court relied too much on the observations in Srinath 
Roy v. Dinabandhu Sen 2; 

Upjohn K. C., Sir George Lowndes K. C. and Raikes for the 
Respondents ae is not open to the Appellant to argue the 
question now raised. No issue was framed on this question 
nor was any evidence called. The facts found by the Courts 
show that the lands were formed as a gradual accretion, The 
test laid down in the Bengal regulation applies to Madras. 
Balusu Raimalakshamma v. Collector of Godaveri Discrict 3 

The true test, whether in India or in England, is that the 
accretion must be due to the ordinary and natural action of the 
river. What may be considered abnormal in an English river 
may be normal in the large Indian rivers. The onus was on 
the Appellant and it was not discharged. Haidar Khan v. 
Secretary of State for India +. 

De Gruyther, K. C. replied. 

1921, Dec. 19. The Judgment of their Lordships was 
delivered by 

LORD CARSON :—The question in dispute in this action 
is as to the ownership of a certain lanka formed by 
alluvion in the bed of the river Godavari. It consists at the 
present time of an island being surrounded on all sides by the 
river, and in extent consists of about 1,000 acres, At the 
place where this lanka is situated the Godavari is both navigable 
and tidal, and it is not disputed that the bed of the river at 
that place belongs to the Government of India, The extent of 


“the river and the operation ofiits currents in forming alluvial 


tracts during the flood season must be borne in mind with. 


reference to questions arising in this case. A description of 
this river will be found at p. 465 of Indian Law Reports, 22 
Madras, . 

The Maharajah of Vizianagrafn, the first respondent, has 


for some years been in possession ofthis property; the other’ 


respondent is a trustee of the Vizianagaram estates. 


1, (1872) 10 Ben. L. R. 406 (F. C.) 2. 11914) L. R. 41 I. A, 221. 
3. (1899) L. R. 26 1, A A, 167. 4. (1908) I. L. R. 36 C. 1, 17, 
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The defendant (appellant), as representing the Government 
of India, treating the Maharajah and his tenants as being in 
unlawful occupation of the lands in question,, proceeded to levy 
penal assessment in respect of them amounting to Rs. 9,029. 
This sum the Maharajah paid under protestand has brought 
the present action claiming a declaration of title to the said 
lands and repayment of this penal assessment. 

The main questions raised by the pleadings and issues, and 
to which the evidence was directed in the trial Court before 
the Temporary Subordinate Judge, were whether the lanka in 
question was an accretion formed laterally as an adjunct to or 
in continuity with any lanka or other property belonging to the 
Maharajah and became his property, or was formed vertically 
as an island in the bed of the Godavari and was therefore the 
property of the Government, 

The Subordinate Judge before whom the action was tried 
held that the lanka in question was formed by alluvion in con- 
tiguity with the Maharajah’s land and was subsequently sepa- 
rated therefrom by the river, and gave a decree for the respon- 
dents. 


On appeal the High Court of Judicature at Madras,.on the 
15th November, 1916, confirmed the decree of the Lower Court 
and dismissed the appeal, concurring with the finding of the 
Temporary Subordinate Judge that the land in dispute was 
formed as a lateral extension of the Maharajah’s lanka, or at 
least of the site of his lanka. ; 

There are therefore concurrent decisions upon this the 
main guestion raised, and their Lordships see no reason for 
dissenting from the conclusion arrived at. The further guestion, 


~ 


however, and indeed the mainone argued on behalf of the . 


appellant before this Board, was that even if the lands in ques- 


tion were accretions to lands of the Maharajah the process of 


accretion was not such as to give him title to them. 


In dealing with the great rivers in India and comparing ` 


them with the rivers in this cauntry, it is necessary to bear in 
mind the comparative rapidity with which formations and 
additions take place in the former, 

It was claimed by the appeljant’s Counsel that by the settled 
law of Englattd, which he argued was the law applicable to 


Madras, land to be an accretion must be *formed by gradual, 


° 
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slow and imperceptible degress as laid down in the case of 
Rex v. Yarborough ! and other English authorities, and he 
alleged that the accretions in the present case were not formed: 
hy’ “gradual, slow’and imperceptible degrees.” On the other 
hand; the Board were referred to S, 4 of Bengal Regulation KI 
of 1825, the only requirement of which is that this accretion 
should be “ gradual’’=not that it should be slow or impercep- 
tible. That Regulation was promulgated to be in force through- 
out the Provinces subject to the Presidency of Fort, William, 
and did not apply to the Presidency of Madras. It has, however, 
been contended that this regulation embodies the law of accre- 
tion as applicable generally to the rivers of India. Their Lord- 
ships do not find it necessary to decide whether the law as to 
accretions promulgated in the Bengal Regulation coincides 
with the law as to accretions in the Presidency of Madras or 
elsewhere in India, nor to discuss the exact meaning of the 
word “imperceptible” in the English, rule which provides that 
all accretions must be “gradual, slow and imperceptible,” 
for assuming the applicability of the English rule, “slow” and 
“imperceptible” are only qualifications of the word “ gradual,” 
and this word with its qualifications only define a test relative 
to the conditions to which it is applied. In other words, the 
actual rate of progress necessary to satisfy the rule when used 
in connection with English rivers is not necessarily the same 
when applied to the rivers of India. The application of the 
rule is, in their Lordships’ opinion, correctly laid down in -the 
judgment of Mr, Justice Ayling in the present case when he 
says :— AI 

“It seems to me the recognition of title by alluvial accretion is largely 
governed by the fact that the accretion is due to the normal action of physical forces ; 
and the different conditions of Indian and English rivers is such that what’ would 
be abnormal and almost miraculous in the latter is normal and common place in 
the gormer, as pointed out by their Lordships of the Privy Council in Srinath 
Roy v. Dinabandhu Sen 2 


Their Lordshipsjobserve that neither in the plaint nor the 
defendants’ written statement, or what fs still more important 
in the issues as settled, is there any question ‘raised ‘as to the 


@s) 


accretions being “gradual,” “slow” or “imperceptible.” 


—_— eS 


1. (1824) 3 B. and C. 91. 





2, (1914) 41 Ind, Appeals, 221 at p. 243 : I L R. 42, Cal. 4894at p. 531 et seg h” 
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P.C, *. Further, in their memorandum of appeal to the High 
Secretary of, Court,. the Government did not make the dedision on this point 
India in a ground of objection. An examination of the evidence given 
: Council before the trial Judge, shows that. although several of the 
Rajaof Witnesses proved that the said lankas or parts of them “‘atdse 
Vizianagtam gradually” (p, 219'ot record), or increased “gradually” (p. 229), 
Lord Carson. OT “gradually extended” (p. 240), or “had been’ gradually 
. growing in size” (p. 282),.no' question challenging this evidence a, 
ṣo Was-put upon cross-examination, nor was any evidence given 
on behalf of the appellant to attempt to displace such evidence, 
“Some attempt was made to show by a comparison of farm 
leases and accounts of different years (which were put in 
évidence on behalf of the Maharajah to prove contiguity) that 
there must ‘have been extensive accretions at a particular date, 
but such a comparison ‘does not when examined show the 
contents of the lanka but only what land in the place was 
cultivated in each year. os 7 
Further, the judgment of .Mr. Justice Srinivasa Aiyangar 
has pointed out that throughout the long dispute which has led 
to the present suit the Government had never suggested that 
the land in question “was not an accretion in the sense of a 
gradual formation.” Their Lordships doubt whether under these 
circumstances'it is open to the appellant to raise the contention 
under consideration, but assuming that it is, their Lordships see 
no reason to doubt that, applying ‘the principles already 
explained,.the accretion must be held to have been “ gradual; 
slow and imperceptible,’ and to be the property of the 
Maharajah, The order appealed for must therefore be 
confirmed, and this appeal dismissed with costs, a 
Their Lordships will humbly advise His Majesty accord- 


ingly. 


ap 


Appeal dismissed. e 
Solicitor for appellant : Solicitor, India office. 

Solicitor for respondents ; Douglas Grant. 

K.V, L.N. ©» 


f 
[End of Vol, XLIL] 
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Agency Tracts—Claim procedure—Non-existance of —Claimant—Remedy 


open to—Suil by him described as petition and headed. under Or.21, | 
R. 58, C. P. C—Decision jn—If and when treated as decree—A ppeal., 


—Vizagapaiam ‘Agency Rules—Rule 20—Wrong provision of law— 
Statement of by party—IV hen immaterial. . 


The remedy by way of claim petition does not exist in the Agency: 


Courts and the institution of a suit is the only remedy availble to a person 
whose property has been attached jn execution of a decree obtained against 
a third. person, rst Respondent, who claimed the property attached in execu- 
tion of A decree against third persons, presented to the Assistant Agent, 
Vizagapatam, what purported to be a petition and was headed as presented 
under O. 21 R. 58 C. P. C. The necessary avertments for a suit by a claim- 
ant were contained in the petition : the proper defences were put forward 
in the -petitjoner’s (attaching decree-holder’s counter petition, one of which 
was that the claim procedure under Or. 21 R. 58 C. P. C. was not in force 
in the Agency Tracts, and the other was a plea of title, and two issues 


were framed which related to the claimant's title. , In disposing of the. 


case the Assistant Agent declined to decide those two issues, and restricted 
his enquiry to possession with reference to the terms of Or. 21, R. 59, C. P. 
C. An appeal from the Assistant Agent's decision to the Agent to the 
Governor, Vizagapatam, was dismissed as incompetent. -On a petition to 
the High Court for an order directing the Agent, to review his proceedings 
held, that the 1st respondent's petition to the Assistant Agent should, jn the 
circumstances of the case, be treated as a guit and the orders of the Assis- 
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tant Agent and the Agent as decrees, the former being appealable and the, l 


latter being subject to the interference of the High Court under Rule 20 of 
the Vizagapatam Agency Rules. A Ny 

(Oldfield and Venkatasubba Rao JJ.) Rani of Tuni v Maharajah 
of Jeypore. ; ae 
Agreement to sell—Specific Performance—Agreément to set if promisee 


will buy—Effect—Promisee’s right to accept offer to sell and ‘to en- 


force specific performance—Sale of subject-matter. to third party be- 
fore acceptance—Sale known to promisce before acceptance—Effect. 
“ The material portion of an alleged contract of ‘sale executed by the 
end defendant in favour of the plaintifi’s ran as follows :—In respect of 
the lands which you and others had sold to my mother on 2-10-02, you exc- 
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cWed a cultivation Muchilika to me on 10-10-13 specifying the lands with | 


particulars of numbers. The amount mentioned in the said sale-decd is 
Rs. 600. And the amount of small loans taken from time to time is Rs. 200. „On 
payment being made of the total amount of Rs. 800. within the 30th Vygasi 
of any year whatsoever, I shal] not execute a sale-deed to any other person. 


Should a sale be so effected to any other person such sale shall not be valid. 


In a suit for the specific performance of the contract ‘instituted by the: 


plaintiffs against the 2nd defendant anğ the rst, a purchaser of the, same 
lands subsequent to the agreement in plaintifs favour, Held, that as against 
the 1st defendant there was no agreement the specific performance of which 


could be enforced by the plaintiffs. 


The agreement is merely aÑ offer by the second defendant to sell 


to plaintiffs on certain terms, if they Choose to avail themselves of the offer 
which cannot be withdrawn and does not connote an agreement to: buy. 


Agreement to sell—conid. - 
Where the agreement is executory on both sides, with an optjon to 
one of the parties to do as he likes, there is nothing more than a stantling 


offer, and when the offer is at end, 2. g., by the promisor selling the sub- ° 


ject matter of the offer to a third party, the sale being known to the pro- 
missee. before acceptance, there is nothing to--accept. ji i 

(Ayling and Ramesam JJ.) Eagala Nagappa Naidu v P, Munu- 
swamy Iyer. i 
Alluvial accretions—Tjtle—“ Gradual, slow and imperceptible,” mean- 

ing of—English rule—Bengal Regulation XI of 1825, S. 4—Appli- 
cability to Madras. ; 

Lankas or alluvial accretions formed from time to time in the Go- 
davari river jn the Madras Presidency have been in possession of the res- 
pondents. The Government of India claimed title to these lankag and 
levied penal assessment. It is not disputed that the lankas were formed 
laterally in contiguity with the respondent’s lands but it was contended that 
the formation was not “ gradual, slow and imperceptible” as to give title 
to the respondents. 

Held that the words “ slow and jmperceptible” are only qualifica- 
tions of the word “ gradual ” and that this word with its qualifications only 
defines a test relative to the conditions to which it is applied: that the 
accretions must be held to have been “ gradual, slow and imperceptible ” 
and to be the property of the respondents. 

3 B. C. 91 and S. 4 of the Bengal Regulation XI of 1825 ref. to. 

Judgment of the High Court affirmed. 

(Lord Buckmaster, Lord Carson, Sir John Edge and Mr. Ameer 
Ali.) Secretary of State for India v. Raja of Vizagapalam. wee 
Bengal Permanent Settlement Regulations (1 of 1793)— Bengal Regula- 

tions (XIX of 1793 and II of 1918)—Permanently settled estate- 
Churs formed subsequent to settlement—Liability io  assessment— 
Non-navigable river—Ownership of the bed—Bengal Alluvion and 
Diluvion Act (IX of 1847).-S. 6 

Lands whether cultivated or waste at the time of the settlement, 
but included in a permanently settled estate are exempt from further assess- 
ment under Bengal Regulation I of 1793. But this protection extends 
only to lands actually in existence at the time of the settlement and speci- 
fically included in the estate as settled. ; 

Churs formed after the decennial settlement within the limits of 
the zemindari are to be treated as unsettled under Bengal Regulation II of 
1890 even though the river bed from which the Churs have been thrown 
up was the property of the zemindar at the time of the settlement and the 
jumma was imposed on the zemindari as a whole. Itis therefore compe- 
tent to the Government to assess to public revenue under Bengal Act IX of 
1847, churs formed in a non-navigable river both where it flows through a 
permanently settled zemjndari and within the middle line of the river 
where it is the boundary of the zemindary. The fact that the whole or 
half of the river bed, as the case may be was part of the permanently set- 
tled estate does not affect the right of the Government to assess the churs 
in questjon. (1890) I L R 17 Cal. 590 : 17 I A 4ọ distinguished. (1918) 
I. L. R. 46 Cal. 390 reversed. 

(Viscount Cave, Lord Shaw and Mr. Ameer Ali). 

Secretary of State v M&harajah of Burdwan. 


Civil Procedure Code, S. % (2), 0. 1, Rr, 3 and 10—Suit for partition by 
sons against father—Decree holders against the father and sons im- 
pleaded as parties defendants—Order striking out the names of these 
defendants as being improperly joined—IV hether a decree within the 
meaning of Civil Procedure Code—A ppealability—Partition suit im- 
pleading creditors as defendants, syfer bad for misjoinder. 

Where in a suit for partition by tHe sons against their father cer- 
tain persons who helf money decrees, some of them against the father alone, 


Pace. 
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C, P, Code, 8, 2—cordid. 

and others against the’father and the sons, were impleaded as defendants 
and the lower Court removed them from the record under O, 1 R. 10 of the 
Civil Procedure Code guch an order is not a decree under S. 2 (2) of the 
Civil Procedure Code and no appeal lies against the order. 

Such a suit for partition impleading the creditors is not bad for 
misjoinder of parties or causes of action under O. 1, R. 3 of the Code espe- 
cially when the plaintiffs question the binding nature of those debts. 

(Oldfield and Ramesam JJ.) Shanmuka Nadan v Arunachala 
Nadan. . 

— Ss, 102 and 115—Small Cause nature—Suit for arrears of Kattubadi— 
Revision—Interference—Provincial Small Cause Courts Act S. 33. 

A suit to recover arrears of Kattubadi is of a small cause nature 
and if the amount sued for is less than rupees 5,000 there is no second 
appeal. 

(1896) I. L. R. 19 M. 329 relied on. 


Where such a suit was tried þy the court of the District Munsif 
on its original side and the decision was confirmed on appeal, the High 
Court refusd to interfere in revisjon and remand the suit for retrial in the 
small cause side. 


(1909) I. L. R. 33 Mad, 323 and (1909) I. L. R. 34 B. 171 dist. 

(Spencer and Ramesam J J.) Bhuvanapalli Subbayya v Rajah of 
Venkatagiri. 

-—S5, 110—“ Involve, direcily or indirectly, some claim or question to 
or respeciing property” of upwards of Rs. 10,000 in value—Meaning 
—Small Cause Revisions—Leave lo appeal to Privy Council against 
the decision in—Grant of Letters Patent—Clause 39—Cerlificate that 
case is a fit one for appeal to Privy Council under—Grant of. 

The words “must involve, directly or indirectly, some clajm or 
question to respecting property” of upwards of Rs. 10,000 in value in S.110 
C. P. C. evidently refer to questions arising between the parties to the suit 
and not to questions aifecting the title of one of the parties to the suit in 


suits that may hereafter be brought but are not now pending. WA ASIKIE 


Where the decision of the High Court in revision petitions filed 
under S. 25 of the Provincial Small Cause Courts Act involved a substan- 
tial questjon of Law ( viz the meaning of s. 12 of the Madras Estates Land 
Act) held, that the right in dispute was not exactly measurable in money 
but was of great private importance and that the cases were therefore fit 
ones for appeal to the Privy Council within the meaning of clause 39 of 
the Letters Patent. : 


(Spencer and Kumaraswamy Sastri, JJ.). Raja Rajeswara Sethu- 
pathy v Kamith Ravuthan. Se 
—Ss, 144, 151—4 pplicability—Rateable distribution—Order on contest 

between rival decree-holders only—Reversal on appeal—Restitution 

of money paid in pursuance of order—Jurisdiction—Inherent power 

under S. 151—Exercise of —Condition—Rateable Distribution—Order 

for when a decree—S. 73 Cl. (2)—A pplicability-—A ssets not liable to 
e Ye rateably distributed—E fect. 

S. 144 C. P .C. is inapplicable unless the order pn the reversal of 
which regtitutjon is sought is a decree within the meaning of S. 2 of the 
Code. An order for rateable distribution under S. 73 of the Code 
passed on contest between rival decree-holders onlyeand without any objec- 
tion raised by the Judgement debtor is not an ordér undeg S. 47 and can- 
not be treated as a decree within the puryiew of S. 144. 
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Where on the reversal of an orde» for rateable distribution passed * 


on contest between the respondent and the appellants, his rival decree-hold- 
ers, the former applied for the return of the money paid to the appellants 
pursuant to the order for rateable distkibution /e/d that the Court had no 
jurisdiction to pass an order for cestno under S. 144 as the Judgment- 
debtor raised no objection to the order fo? rateable distribution, his interests 


m an on 


C. P. Code, S, 144—conid. : 
were in no affected by the said order, and the order was not a decree 
within the perview of S. nyi à 

Held further, that before granting relief in such æ case und& the 
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inherent power of the court under S. 151, the court must determjne whether” e 
_ the exercise of those power is necessary for the ends of Justice, that is to- 


say, whether that was the only legal method by which the respondent could 
obtain his dues and must consider the appellant’s objection that the decree’ 
in favour of the respondent was fraudulently obtained. 
Cl. (2) of S. 73 C. P. C., is inapplicable to a case jn which the 
assets are not liable to ‘be rateably distributed. ji 
(Ayling and Venkatasubba Rao, JJ.) Varada Ramaswami v. Vum- 
ma Venkataratnam or i 


——Ss, 144 and 151—Restitution—Execution sale—Distribution of pro- 
ceeds among several Qecree-holders raieably—Execution sale set aside 
in a claim suit—Stranyer purchaser—Right to refund ef the purchase 

` money. i st : 
In execution of a decree certain properties were attached, brought 
to sale and purchased by the appellants who were stragers to the decree. 


The proceeds of the sale were rateably distributed among the respondents 


who were creditors holding decrees against the same judgement-debtor. 
Subsequently certain claimants who had unsuccessfully intervened in The 
execution proceedings obtained a decree jn a claim suit that the properties 
belonged to a trust and therefore not liable to sale in execution of the decree 
and recovered possession of the properties with mesne profits from the 
appellants, . Xhe appellants thereupon applied. for refund of the purchase - 
money which had-been distributed rateably among the various decree-hold-. 
ers. Held, that neither S. 144. nor S. 151 of the Code authorised the 
Court to order the refund sought by the appellants and their application was 
unsustainable. ji 

24 L C.. 384 distinguished. 

(dying O. C. J. and Venkatasubba Rao J.) Raja Raov. Anantha- 


_harayananChetly. Ae Ya : wee 


—S, 144—Restitution—Execution sale in pursuance of decree—Decree 
amount reduced on execution sale. 

The sum due to a decree-holder under the decree of the first Court 
was Rs. 7695. In execution of that decree 19 items of property were sold 
for Rs.-10,357 in all. Five items of the property were purchaged by the 
decree-holder himself. Subsequent to the execution sale the appellate 
court modified the decree by reducing the amount to Rs. 7495. Thereupon 
the judgment-debtor applied for restitution by a re-delivery item including 
the last was necessary to realise the amount of the appellate decree though 
if the properties had been sold in a different order and the five items had 
been reserved to be sold last, their sale weuld have been unnecessary to rea 
lise the amount of the decree on appeal. Held, that there had been no case 
made out for restitution, as’ the position of the judgment-debtor as regards 
the sale of the five items was in no way affected by the variation in the- 


“decree. Such prejudice as the judgment-debtor had suffered was due not 


to the variation in the decree, but to the terms of the order in execution 
regulating the order in evhich the items were to be sold 
S. 144 of the'C; P. C. of 7908 grants a much more limited power 
of restitution than the corresponding S. 583 of the Code of 1882. I. L. R. 
27 Mad. 98 distinguished. ® 
(Ayling and? Venkatasubba Rao JJ.) Sundararama Reddi v 
Raghava Reddi. YA `~ i g saa 
—S. 150 and 'O. 9, R. 18_Exparte* decree passed by one Court—Terri- 
torial re-adjustment of jurisdiction—A pplication to set aside the ex- 
parie decree made to the new CougJ—Maintainability of—Court by 
which the decree was passed in O. J, R. 17 whether excludes the ope- 
ration of S. 150, Civil Procedure ode—S. 150, whether restricted to 
cases of tr@nsfer of the entire business to another Court. 
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C, P, Code, S. 150—@uid. G : - 5 

Subsequent tof the passing of an ex-parte decree by the District 
Munsif’s Court, Penukonda, the properties which were the subject-matter 
or the suit, yere under a territorial distribution of jurisdiction transferred 
® the jurisdiction of the’District Munsif’s Court of Anantapur. On an ap- 
plication made thereafter to the District Munsif’s Court of ` Anantapur to set 
aside the exparte decree held that the Court had jurisdiction to set aside the 
decree under O. 9, R. 13 read with S. 350 of the Code of Civil Procedure. 
The wording of O. 9, R. 13 which declares that an application to set aside 
an ex-parte decree may be made to the Court by which the decree was 


= passed, is not scuh as to take away the power of a Court that has territorial 


jurisdiction over the subject matter of a suit to set aside an ex-parte decree 
passed by another Court that orginally tried the suit. 

Per Krishnan J. S. 150 of the Code of Civil Procedure applies not 
merely to cases where the whole of the business of a Court with refe- 
rence to the whole of its jurisdiction is transferred to another Court but 
also to cases of partial territorial re-adjustment of jurisdiction and the 
transfer of the business with reference to that part alone to another Court. 

(Spencer and Krishnan JJ.). Srinivasa Rao v Hanumantha Rao. 
——0, 6, R, 17—Amendment of Plaint—Power of Court—Legal representa- 

live of deceased plaintiff—el mendment amounting to assertion of title 
hoyile to that of deceased—Permissibility. 

n application for the amendment of a plaint made by a person 
broughr on record as the legal representative of the deceased plaintiff ought 
not to be allowed when the amendment virtually amounts to the assertion of 
a title by the legal representative hostile to that of the deceased plaintiff, 
and to a denial that the transaction entered into by the deceased and the 
footing on which he sues is binding on the lagal representative. The 
limits to the amendment should be determined by the consideration whether 
it would have been granted if the deceased had made the application. 

In cases where there is a conflict of interests between the deceased 
plaintiff and his legal representative and where the latter claims that he is 
not bound by the transactions of the deceased plaintiff the proper course 
is for the legal representative to file a spearate suit to enforce his rights. 

Order allowing amendment of plaint set aside in revision. 

(Kumaraswamy Sastri, J.) Venkatarama Row v, Venkatalingam 
Nayanim Bahadur Varu. ears 


—-0, 20, R, 4—Judgment of Small Cause Court—Contents of. 

O. 20, R. 4(1) of the C. P. Code is self-contained and a judg- 
ment of a Court of Small Cause need not contain more than the points for 
decision and the decision thereon. 


(1920) 12 L. W. 285 dissented from. 


(Spencer and Krishnan JJ.) K. M. Koppa Kurup v Velayichetti- 
chiar. Pere 
——O, 20, R. 12—Possession with mesne profits—Suit for—Dismissal by 

first Court—Mesne profits left unascertained—Finding of Appellate 
Court in favour of plaintiff as regards right to possession—Proce- 
dure—Preliminary decree and not order of remand—Decree in sub- 
e stance preliminary decree, though in form order of remand—Right of 
- appeal—Hindu Law—Father—Sale of family property—Son’s suit to 
recover property on ground of ils invalidity—De?ree to be passed on 
finding that sale is not binding on plainliff—Plaintiff’s right to mesne 
. profits before suit. ë 

In cases falling within O. 20, R. 12 C. P. C. the proper course 
for the Appellate Court to take is not to gmand the suit where it finds that 
a person is entitled to possession but to pgss a preliminary decree so far as 
possession is concerned and direct an enquiry as to the mesne profits in cases 

where the lower court has not dealtgwith the question. 


Where an appellate court c\p pass a preliminary decree it is its 


duty to do so and a remand as to mars which can be the subject matter 


of the preliminary decree is not warran d. 5 
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C, P, Oode, O, 20—contd. ` 

A suit by Hindu sons to recover possession of a ies sold by 
their father to the defendants on the ground that the sale was not valid 
and binding on the plaintiffs and for the recovery of past and future rgesnie 
profits was dismissed by the Munsif, who held that the sale was for valid 
purposes and was binding on the plaintiffs, that they were not en- 
titled to any mesne profits, and that the defendants were entitled only te a 
sum .of Rs. 40 as and for improvements. On appeal, the Sub-Judge held 
that the sale was not binding on the plaintiffs to the extent of their share 
in the suit properties, that they were entitled to recover possession of the entire 
property, the defendants being left to their remedy of a separate suit for par- 
tition, that the plaintiffs were entitled to mesne profits and the suit would 
have to go back to the Munsif for ascertaining the amount due to them, 
and that the Munsif was right in holding that the sum to which the defen- 
dants were entitled for improvements was only Rs 40. The Sub-Judge 
allowed the appeal with costs, reversed the decree of the Mpasi and re- 
manded the suit to his Court for ascertaining the amount of the mesne pro- 
fits and directed him to pass a decree in favour of the plaintifs in the 
light of the above findings. Held, that, though the form of the Sub- 
Judges decree was wrong it wasin substance a preliminary decree and was 
appealable as such, 

A purchaser from’ a member of a joint Hindu family has only gn 
equity as against the other members to work out his interests by a suit for 
a general partition. In cases where possession of the property is claimed 
by a co-parcener on the ground of the invalidity of the alienation as against 
him, the Court must decree possession and simply declare the right of the 
purchaser to a partition. . 

X The purchaser is not, in such a case, entitled to a partition either 
of the specific item conveyed, or of the joint family properties generally. 
ji 40 Cal. 966 explained and distingujshed. 

Held further, as regards the claim for mesne profits the plain- 
tiffs were not entitled to any profits before the suit as there was no repudia- 
tion before that date. 

In the case of sale by a father or managing member of a joint fa- 
mily for alleged necessity, the sale will be good till avoided because it is 
open to the other co-parceners to affirm the transaction. 

View of Krishnaswami Iyer J. to the contrary in 35 M. 177 dis- 
sented from. ` 

(Kumaraswami Sastri and Devadoss J J.) Subbe Goundan v. 
Krishnamachari. WA 
O. 21, B, 22, Sub_Section (2)—Failure io issue notice—Omission to 

record reasons for—Irregularity or iilegality—Validity of subsequent 
proceedings—O. 5, R. 17—Service by affixture—Suffiiciency—Con- 
ditions, 

The provision in O., 21, R. 22 Sub-S. (2)- requiring the Court to 
record its reasons is only discretionary and the failure to issue a notice is 
not necessarily fatal to the validity of the subsequent proceedings. 

In an appeal against an order refusing to set aside an execution 
sale on the ground of want of notice as required hy O. 21, R 22 it would 
ordinarily be open to the appellant to ask the appellate court to consider 
the executing courts use of its discretion on its merits. 

Service by affixture, during the temporary absence of the party to 
be served with a notice, on the other door of his house where his wife was 
living is sufficient service with®n the meaning of O. 5, R. 17 C. P.-C, 

(Oldfield and Ramesam JJ.) Kasjvisvanathan Chetty x ALS. P. 
L, S. Somasuudaram Chetty. . ... 
—0. 21, R, 89—Setling aside sale*-Deposit—Necessity—Co-judgmeut 

debtors—Right of one to take adwaninge of deposit by another. 

A judgement-debtor is not under Ofar, R. 89 C, P. C. entitled to 





take advantage of any deposit made by co-judgment-debtor, which 
was not made conjointly with him but g e independently of him. Such a 
e 
e 
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C, P, Code, O, 21 colli ñ à 

deposit in Court cannot be treated as money received by the decree-holder 

within the meaning of the rule. 

. o (Krishnan J.)° Subbayan v Thoppai Muthayyan. Pea 

20, 22, Rr, 3 and 10—A pflicability—Mortgaye suit—Death of plaintiff 
after preliminary decree—Bequest of interesi in mortgage to B— 
Application by B to be brought on record as legal representative and 
for passing of final decree--Limitation-- R. 10 of O. 22 C. P. C. only 
applies to cases which do not fall under the preceding rules of the 
same order, . 

A died on 28-4-16 after obtaining a preliminary decree dated 
30-3-16 in a suit on a mortgage. The period for redemption expired on 
30-7-16. On 26-3-19, petitioner, who claimed to be entitled to succeed to 
A's interests in the mortgage under a will executed by her in his favour, 
filed a petition asking to be brought on record as A’s legal representative 
and to be ‘given a final decree. Held, that the suit had abated under 
O. 22, R. 3 and that the application was rightly dismissed by the. Munsjf 
as time barred. 

The right to sue in R. 3 of O. 22 includes, in the case of a mort- 
gage suit the right to obtaim a final decree after the passing of a prelimi- 
nary decree. 

(Myling and Venkatasubha Rao JJ.) Subbarayadu v Ramadasu. 
——0, 33, “Rr, 10 and 11—Apflicability—Suit in forma pauperis— 

“Success” of plaintiff—Meaning—O.21, R. 19—Case in which 
plaintiff precluded from taking out execution but liable to have exe- 
cution taken out against him by defendant under—E fect. 

In a suit in forma pauperis for articles of the value of nearly 
Rs. 3,000, plaintiff got a decree for Rs. 88 odd from defendant, but was 
ordered to pay defendent Rs. 191 for his costs. Held, that the plaintiff 
could not be held to have “ succeed ” in the suit so as to attract the provi- 
sions of O. 33, R. 10 C. P. Code. 

A case in which a plaintiff is by reason of O. 21, R. 19 precluded 
from taking out execution in his own favour but liable to have execution 
taken out against him by the defendant must fall under R. 11, of O. 33 
rather than under R. ro. : 

(Ayling O. C. J. and Odgers J.) Chakrapani Ajyangar v The 
Government of India. an 
—.0, 34, Rr, 3 and 5—Morigaye—Prior and subsequent—Suit on prior 

mortgage without impleading puisne mortgagee—Execution sale— 
Rights of purchaser—Prior mortgage if can be used as a shield— 
Transfer of Properly Act, Ss. 88 and 89. 

Where a prior mortgagee obtains a decree for sale on hjs mort- 
gage without impleading a puisne mortgagee as a party to the suit and 
brings the properties to sale in execution on the rights of the puisne mort- 
gagee to enforce his security are not affected thereby. If, however, the 
puisne mortgagee brings a suit on his own mortgage the auction-purchaser 
in execution of the prior mortgage decree can use the prior mortgage right 
as a shield and claim payment of the amount due under the prior mort- 
gagegdecree as a condition on a decree for sale in favour of the puisne 
mortgagee. 

The law as laid down by O. 34, Rr. 3 and 5 of the C. P. Code, 
1908 differs from the corresponding provisions of S. 89 of the Transfer of 
Property Act and a final decree on a mortgage ungler O. 34 of the C, P. 
Code, 1908 does not extinguish the mortgage security. 

(1918) I. L. R. 40 All. 407 distinguished. zi 

(Lord Buckmaster, Lord Danedin Lord Shaw, Sir Johu Edge and 
Mr. Ameer Ali) Sumhi v Ghulam Safdar Khan. 





—-0, 34, Rr, 4 and 5—Preliminary Qecree in a suit for sale on a mort- 


gage—A pplication for an orde& absolute in 1913—Dismissal of— 
Remedy of party aggrieved—IV lM&her application can be received— 
No second application for final dee lies—Limitation Act, Art. 181 
applies to an application for a final decree, . 
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- -Where an application purporting to be for an order absolute in a 
mortgage suit is made in 1913 and dismissed, the only remedy of the party 
aggrieved is to appeal against the order. 22 e 5 

(1918) I. L. R. 42 M. 52 followed. 

The application which has been so dismissed cannot be revived as 
revival implies the pendency of the prior petition. " 

After the dismissal of the first application, there cannot be a second 
application for a final decree. ee - 

An application for ‘a final decree in a mortgage suit more than 3 
years after the date for payment under the preliminary decree is barred by 
limitation under Art. 181 of Limitation Act. 

(1917) 7 L W. 438 followed. f 

(Krishnan and Ramesam JJ.) Mummadi Venkatiah v Boganatham 
Venkata Subbiah. i ji SA 
Company—Shares—Transfer of—Formalities necessary for—Rights. of pur- 

chaser in Court auction—Civil Procedure Code O. 21, Rr. 40, 76, 79 

and 8o—Disçretion of Directors t9 sefuse to recognise iransfer— 

Transfer not complying ‘withthe formalities prescribed—Righis of 

transferee. : 

A deed of transfer of shares in a company not complying with the 
formalities prescribed’ by the Indian Companies Act and the Articl@s of 
Association of the Company, is valid as against a person, who has 
purchased the shares in a sale in execution held under the provisions of the 
Civil Procedure Code. When the law prescribes a mode of transfer for 
shares in a limited ‘company, compliance, with that mode is necessary be- 
fore property can pass as to confer title on the transferee as agajnst third 
persons, A transfer of shares in a company otherwise than as is provided 
by the Companies Act the Articles of Association, may confer a right 
in equity on the transferee to compel the vendor to execute a proper con- 
veyance and the transaction evidenced by transfer can be regarded as an 
agreement to convey capable of being perfected into an absolute conveyance 
by copliance with the prescribed formalities. Until then the transfer is in- 
choate and the transferee cannot claim priority over a court auction pur- 
chaser of the shares. (1902) 2 K. B. 427, (1891), 2 Ch. 599, (1885) rr A. 
C. 20, (1906) 29 Mad. 336: 16 M. L. J. 395, (1917) go Mad. 1134: 33 
M. L. J. followed ~ ; 

(1915) 29 I. C. 707, (1919) jr C. L. J. 75, (1916) I. L. R. qr 
Bom. 438 not followed. 

Obiter :—It is open to the Directors of a company in the bona fide 
exercise of the discretion vested in them under the Companies Act and the 
Articles of Association to refuse to recognise the purchaser of the shares 
of the company in a court auction, as a share-holder in the company. 

(1916) I. L. R. 41 Bom 76 approved. 


(Kumaraswami Sastri and Devadoss, JJ) Tadefalli: Nagabhu- 
Shanam x Siram Ramachandra Rao. ` Sus 
Contract Act S, 62—Jihether applies to cases of substituted agreement 
after the breach of the original contract—Rule of English Common 
Law as to accord and satisfaction, nol followed jn Indian Law, ® 
. The provisiong of S. 62 of the Indian Contract Act apply equally 
o cases of substituted agreement after the breach of the Original Contract 
us to cases of substituted agreements prior to the date of performance under 
the. Original Contract. s 
S. 62 enactsea departure from the English Common Law Rule, 
that there can only be an accord and Satisfaction after the breach of the 
Original Contract. s - ; 
15 Cal. 319 dissented from. 29 M L J 125 followed. 


(Ayling O. C. Ju and Odgers J K. M. P. R. N, M, Firm v 
Theperumal Chetty. $ 


—S. 74.—Penalty—Stipulation by aky of—Chit Transaction—Bond by 
successful ®bidder—Stipulations in—If and ` when: amount to a 
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Contract Act, 8, 7Af-conid, 


penalty—Test—Instal ment bond—Defauli—Weaiver of-—Effect on 
. credgtor’s right,in cases of future default. 
bd è The defendant was a subscriber to a chit conducted by the plain- 
tif and was the successful bidder at the second auction held, jn connection 
with the chit which was to be in 12 instalments. On taking the prize, the 
defendant executed in favour of the plaintiff, the stake-holder, a bond 
which provided, infer alia that in case the defendant failed to pay his sub- 
scriptions, he was not only to forfeit the dividend, interest and premium, 
but was also to pay the whole amount on demand with interest thereon at 
11⁄4 per cent per mensem from the date of the auction, and that the defen- 
dant should within 15 days executed another document to the plaintiff for the 
due payment of the chit amounts of the subsequent instalments and for 
abiding by the terms of the bond. The defendant executed the other docu- 
ment referred to above. 

He paid the third, fourth and fifth instalments correctly and de- 
faulted in payment of the sixth. In a suit by the plaintiff to recover the 
amount due under Ex. A, held that the terms of the bond as regards (1) 
the defendant’s liability for future jnstalments from the date of his default 
(2) his deprivation of the dividend and interest and (3) the imposition on 
him of \jability for interest on the amount due from him at-18 per cent 
from the date of his default, did not, either each taken by itself, or all toge- 
ther, amount to a penal stipulation. . 

In cases, such as the above, the Court has to decide whether the 
terms are unreasonable as a whole and whether they are so unreasonable 
that the parties never contemplated that they should receive effect. 

Held further that the waiver by the plaintif of his right to en- 
force the terms of th bond in connction with the fourth and fifth instal- 
ments did not affect his right to use the coercive measures provided by the 
bond in cases of future default. 

AA (Oldfield and Ramesam JJ.) Vaithilinga Aiyar v Govindaswami 
Udayar. . dans 
——Ss, 108, 178—Indian Trusts Act, S. 96, Chapter IX—Bailment of jewels 

for a specific purpose—Pledge and sale by bailee in breach of the 
bailment—Suit to recover jewels from the purchascr—Bajlte, cvhe- 
ther trustee—E ffect of Ss. 108 and 178 of the Contract Ad. 

Whether plaintiff lent certain jewels to A for the purpose of deck- 
ing her daughter for a prospective bridegroom and A subsequently pledged 
them with B and C and the defendant redeemed the pledge and bought the 
jewels from A, in good faith in a suit-against the defendant to recover 
the jewels, Jeld that the plajntiff was entitled to recover. 

A bailee is not a trastee within th meaning of the term in the 
Indian Trusts Act and a bailment does not fall within the provisions of 
Chapter IX of ‘the Act. Even though the defendant may have acted in good 
faith, he is not protected by virtue of the provisions of S. 178 of the Con- 
tract Act, as A, had only a qualified possession of the jewels, i. e., posses- 
sion for the specific purpose of decking her daughter for a bridegroom. 

Where a bailee by a wrongful dealing with the property has deter- 
mid the bailment, all third persons however innocent who purport in any 
way to deal with the property in the chattel, are guiltysof conversion and 
liable to the bailor. 

(Ayling O. C. J. and Odgers J.) Katta Ramaswami Gupta v 
Kamalammal. : °. i 
Corporation—Company—Representation in a suit or procgediug by a per- 

son not legally entitled to represent Effect of order or decree—Pro- 
ceeding to set aside order—Civil Rrocedure Code S. 151—Whether 
separate suit necessary. . 

Where a corporation or a cogipany is made a party to a proceed- 
ing but it is not represented by a per§gn having a legal authority to do so 
and an order is passed adversely to jt, & is competent for the proper officer 
to apply for vacating the order and foNa decision after hearing the per- 
son through whom the Corporation or Company can legally a&, 
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In such a case it cannot be said that the Corporation or Company 
is not a party simply because a wrong person represents it. 

It is open to a Court to act under S. 151 of the C., P, Code antl set e 
aside the order passed under the above’circumstances and it is not necessary 
to proceed by way of separate suit for thjs purpose. 

In the above case, a stranger to a litigation cannot intervene after 
the suit or proceedings are disposed of and claim the protection of S, 151 
or appeal to the inherent powers of the Court, 

.— (Kumaraswami Sastri J) Perumal Moopan v M. K, Venkata- 
chariar. waza 
Court Fees Act—Sch, I, Art, 1—Subsequent mesne profits—Final decree 

a O. 20, R. 12 (2), C. P. C. in respect of—Appeal against Court 
et. 

An appeal against ‘a final decree under O. 20, R. 12 (2) C. P. C. 
in respect of subsequent mesne profits is chargeable under Art. 1 of Sch.I 
of the Court Fees Act with an ad valorem court-fee calculated on the 
amount of mesne profits in dispute. 

(Ayling O. C. J. and Odgers J.) Balaramu Naidu v Sangannaidu. 
Criminal Procedure Code 8, 144—Order under—Jurisdiction—PV alidity— 

Indefiniteness as to time—Effect—A ppeal against order—Jurisdiction 
of Appellate Court—Magistrate—time expired order—Revision— 
High Court—Interference on ground of want of jurisdiction—Cls. 4 
and 5 S. 144. 

The High Court must, in revision against an order under S. 144 
Cr. P. C. examine whether it was passed with or without jurisdiction in 
spite of the fact that the two months for whjth the order is to be in force 
under Cl. (5) of S. 144 had previously expired. i 

An order under S. 144 Cr. P. C. which is indefinite as to time is to 
one made without jurisdiction under cl. 4 of S. 144 a magistrate had juris- 
diction only to rescind or alter any order made under 
the section by himself or any magistrate subordinate to him. 
A magistrate ` has no jurisdiction, on appeal from an order S. 144 
Cr. P. C. to prohibjt the counter-petitioners before him from doing an act 
which they were permitted to do by the order appealed against. 

(Odgers J.) -Muthukumaraswami Nadar v. Muhamad Rowther 
—S, 145—Order in proceedings under—Revision against—Interference in 
—No finding as to possession on date of preliminary order—Finding as to 
possession 5 days before—No evidence of change of possession during in- 
terval—E fect. 

Where an order in a proceedings under S. 145 Cr. P. C. was 
sought to be vacated on the ground that there was no finding as to who 
was in possession on the date of the preliminary order, though the Magis- 
trate had found that the counter-petitioner’ wag in possession 5 days before 
the date of such order held that, there being nothing on the record to sug- 
gest that there was any change of possession during the interval the case 
was not for interference in revision. 


(Kumaraswamy Sastri J.). Mahomed Husain Sahib v Pachaiy- 
appa Cheltiy. — . white aoe hi SA 
—S. 164— Magistrate directed under S. 159 to hold inquiry—Confessional 

statements to—Recording of—Necessity—Oral evidence of Magistrate 
as to statements not so recordcd—Admissibility in evidence—Ss. 164, 
364—Scope and applicaPlity—Distinction. 


After a person®is taken as an accused jt is made obligatory upon 
the Magistrate who examines him to rétord the whole of the questions put 
to him and the answers given by him finder S. 364 Cr. P. C. But 
statements whether in the nature of information given by witnesses about a 
crime or admissions by persons who have Jaken part in a crime, if make 
during the course of an investigation befgfe the commencement of a trial 
or inquiry are governed by S. 164 whichfbermits Magistrates to record the 
same without compelling them to do so, 
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Oral evidence of a Deputy Magistrate, who, in pursuance of dircc- 
tioys given to him under S. 159 Cr. P. C. watched the investigation con- 
ductedgby the police, båt did not himself make any independent inquiry or 
recérd any statements from the available witnesses /e/d admissible to prove 
that the accused confessed to thé crime to him, notwithstanding that the 
confessional statement was not recorded under S. 164. 

(Spencer and Kumaraswami Sasiri J J.)..Tangedupalle Pedda 
Obigadu in re . 


<a ——Ss, 196 197—Member of village Panchayat—Complaint of offences 


under Ss. 169 and 171 E, Indian Penal Code—Necessity for sanction. 

A member of a village Panchayat established under Act II of 

1920 is a Judge and a complaint of an offence alleged to have been commit- 

ted by him either under S, 271 E or S. 161, Indian Penal Code, requires 

sanction in the former case under S. 196 Criminal .Procedure Code (as 

amended by S. 3 of Act XXXIX of 1920 and in the latter with reference 
to S. 197 Cr. P. C. 
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(Oldfield and Krishnan J J)..Ponnuswamy Thevar in re....... o. 139 


——S, 196—Sanction to prosecute—Validity—Condilions—Sanction to pio- 
secute in the alternative for offences under S. 121 or 121 A. I. P. C.— 
Warrant Case—Examination on oath of complainant—Necessity— 
On8ssion to do so—Effect—Cr. P. C. S. 252—1. P. C. S. 121—Waging 
war against the King—IWhat constitute. 

A sanction under S. 196 Cr. P. C. for the prosecution of the ac- 
cused in the alternative for offences under S. 121 or’under S. 121 A of the 
Penal Code is not defective on the ground that it does not specify with 
sufficient clearness the section or the offence in respect of which it is given. 

Observations of Sir Lawrence Jenkins C. J. in 37 C 467 as to the 
requisites of a proper sanction under S. 196 Cr. P. C. approved. 

“Hearing” a complainant within the meaning of S. 252 Cr. P. C. 
does not involve his examination on oath ; and the trial in a warrant case 
is not irregular merely because it did not begin with an examination of the 
complainant by the court. 

A person who takes part in an organised armed attack on the con- 
stituted authorities, that attack having for its object the sub-version of 
British Raj and the establishment of another Government, is guilty of the 
offence of waging war against the king within the meaning of S. 121 


LPC. 


(Oldfield and Krishnan JJ.). Kunht Kadir In re. ses 
—S, 209—Discharge—Order of—Validity —Magistrate—Jurisdiction to 
weigh evidence. 

è What the Magistrate has, under S. 209 Cr. P C. to see is whether 
the evidence is such as to render the case a fit one for the jury to decide bet- 
ween conflicting probabilities, or, whether it clearly points to there being no 
prima facie case for the accused to meet. In arriving at a decision the 
committing Magistrate has discreation and power to weigh the evidence. 


To hold that, where there is some evidence, however untrustworthy 
in the Magistrate’s opinon, he is bound to commit a person for trial will be 
to Make the preliminary enquiry a mere matter of form. 

j (Kumaraswami Sastri, J.). Ponniah Trirumali Vandaya Thevar and 
others. 3 ... 
——S, 488—Maintenance—Separate maintenance of wife—Award of— 

Validity—Offer by husband to maintain her, though refusing to co- 
habit with her. . 

There is nothing in the Code of Criminal Procedure which com- 
pels the criminal court to award separate maintenance to a wife whom the 
husband agrees to protect and maintain in a manner suitble to her positjon 
in life simply because he refuses to d§-habit with her. 

(Kumaraswami Sastri J.). B&avamma v Seetareddi sta 
—Ss, 471 and 439 Cl. (4)—RevisioM High Court order under S. 471— 
Jurisdiction to pass—Acquittal recorded by Court bow, effect— 
Order under S, 47%. ` : 5 
. 
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If must necessarily direct accused to be sent to lunatic asylum. 

The passing of an order under S. 471 Cr. P. C., after an acquittal 
has been recorded, cannot be said to alter a finding of #tguittal into ong 
of conviction within the meaning of Cl. (4) of S. 439, Cr. P. C. 

Where the Court below acquitted an accused upon the ground that, 
at the time at which he was alleged to.have committed the offence, he was 
insane, but omitted to pass orders under S. 471 Cr. P. C., held that the 
High Court had power in revision to pass an order under that section, 

S. 471, Cr. P. C. does not compel the Court to send the accused #o a 
lunatic asylum. All that is necessary is to see that such safeguards are 
taken as would keep the accused from mischief. 

(Kumaraswami Sastri J.). Mahamad In re. et 
— 5s, 517, 520—Stationary Sub-Magistrate—Order under S. 517—A ppeal 

therefrom—Forum—District Magistrate or Sub Divisional Magistrate 
ers —S. 520 “any Court of appeal etc.,” meaning. 

A Stationary Sub-Magistrate, in acquitting a person charged with 
an offence under S. 406, made an order under S, 517 Cr. P. C. that certain 
jewels which were the subject matter of the charge should be returned to 
the complainant. Held, that the court which had power to modify the 
order was the District Magistrate and not the Sub-Divisional Magistrate 
and that the order of the latter dismissing an appeal to him was right. 

(Ayling and Ramesam JJ.). Jogi Venkiah v Station House Officer 
of Narasapur. seg 
' Declaration—Sujt for—Order under S. idd—Criminal Procedure Code, 
against the Plaintif——IW hether plaintif can sue for a declaration that 
he is entitled to use his property in any manner he pleases—Order 
under S. 144 furnishes cause of action for suit against defendants— 
Specific Relief Act S. 42. 


401 


Where the plaintiffs, and the defendants are owners of adjacent ` 


properties and the defendants complained to the Police and obtained an 
order from a Magistrate under S. 144 of the Cr. Procedure Code prevent- 
ing the plaintiffs from making use of their property by erecting certain 
buildings on the same, without notice to them or without an adjudication 
of the private rights of parties, it is open to the plaintiff to sue the defen- 
dants for a declaration that they are entitled to sue their property as de- 
sired by them and for an injunction restraining the defendants from inter- 
fering with them in so doing ; and the order under S. 144 of the Criminal 
Procedure Code is no bar to such suit. 

The order under S. 144. would itself furnish the order under $. 144 
would itself furnish the cause of action for the suit for declaration and in- 
junction. 

(Ayling O. C. J... and Odgers J). Baba Sah v Mahomed 
Hussain Sahib. g M 
Divorce Act, IV of 1869 Ss, 7 and 17—Decree nisi for dissolution of 

Marriage—High Court not satisfied that respondent was served with 
the petition—W hether Uigh Court will confirm the decree—IWV hether 
the uncorroborated testimony of petitioner to prove adultery or cruelty 
is sufficient to prove the same. 

The High Court will not confirm a decree for the dissolution of a 


marriage if it is not satiffied that the respondent was ever in fact served | 


‘with a petition for divorce. 
It is contrary to the pginciples and rules on which the Court for 
Divorce and Matrimonial Causes in England acts and gives relief, to act 
on the uncorroborated t&stimony of a petitioner either to establish adultery 
or cruelty. Under S. 7 of the Indian Divorce Act, the course in this coun- 
try should follow the same rule. - 
(Schwabe K. C, C. J, Oldfield apd Phillips JJ.). .. Payne v 
Payne. ee 
Easements Act S$, 15—Righi of Scaveng@ passing through defendant's 
house to clean the plaintiff's privy Acquisition of the right by pre- 
scription—Umr for 30 to 40 years—User whether as of right— 
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Easement Act, a Wa 


Presumption arising from user—A pplicability of the English rule to 
* this country—Right of way through another person’s dwelling house 
e ewhether a rigih in law, 
$ . Where a plaintiffs privy was cleaned for over 30 to 40 years by 
the scavenger passing through the defendant’s house in a sujt by the plain- 
tiff for a permanent injunction restraining the defendants from obstructing 
the scavenger from passing through the defendant’s house and cleaning the 
plaintiff's privy eld that the plaintiff was entitled to an jnjunction on the 
ground that he had acquired the easement by prescription under S. 15 of the 
Indian Easements Act. 

The user of the defendant’s house in the absence of any other cir- 
cumstances should be taken to be as of right within the meaning of S. 15 of 
the Indian Easements Act. 

Where user js proved the presumption is that it is as of right until 
the’ contrary is proved. 

The rule of English Law that the presumption is in favour of the 
exercise being as of right rather than under a license applies equally to 
this country. 

Cases on the subject reviewed and discussed. 

A right of way through another person’s dwelling house is a right 
which c&n be acquired. 

(Kumaraswami Sastri and Devadoss JJ.). Kunjammal v Rathi- 
nam Pillai. aas 
Evidence Act’ Ss, 35, 40 to 44—Recitals in former judgments not inter 

partes—Admissibility of—Evidence Act S. 35—Admission by parties, 
whether judgments—Secondary evidence of. 


A recital in a judgment not inter partes of a relevent fact is not 


admissable in evidence under S. 35 of the Indian Evidence Act. 

The cases on the subject reviewed and discussed. 

Quaere, whether secondary evidence of admissions of parties to a 
suit or their predecessors-in-title can be given by reference to extracts from 
judgments when the admissions are relevent and the originals containing 
the admissions are not forthcoming. 

(Schwabe C. J., Coutts Trotter and Kumaraswami Sastri JJ.). 

Tripurna Seethapati Rao Dora v Rokkam Vencanna Dora. 
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—S, 91, 92, 93 to 97—Agreement of- sale in favour of one named person 


and others—Meaning of “ others ”—Evidence as to—Admissibility— 
Specific performance of ayreement—Suit for—Decree in favour of 
named persons only—Validity. 

Where a vendor agrees to sell land to several named persons, 
and in drawing up the agreement of sale, the name of one, person is men- 
tioned and without naming the rest the word “others” is used, evidence is 
admissible to show who are meant by thé term “others,” There is 
nothing in S. 91 or 92 and Ss. 93 to 97 of the Evidence Act to prevent such 
evidence from being let in. 

Where an agreement of sale is in favour of several persons, and 
there is no dispute that all of them are interested, the Court cannot, in a 
suig for specific performance of the agreement pass a decree in favour of 
one of those persons only. 


(Kumaraswami Sastri and Devadoss JJ.). Veda Murthi Muda-, 


liar v Raghavacharlu. ji tae 
——Ss, 155 (3)—Criminal trial—Evidence prevéously made by witness— 
Admissibility as substantive evidence—Conditions, 

A statement by A, signed before a Monegar, implicating B in a 
crime, cannot, at the trial of B for that œime, be used against him as sub- 
stantive evidence of A, as the statement is not one recorded on oath in the 
presence of the accused B by a Maffstrate empowered to take down evi- 
dence. i 

(1902) I. L. R. 26 M. 191 foNgwed. 

The only use of such a statemeht would be to corrokprate or con- 
tradict statements made on oath at the trial, 

si . 
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(Spencer and Kumaraswami Sastri JJ). Malaya Goundan and 
others In re. ene 
Executing Cowt—Jurisdjction—A llernative relief not granted by decree—e 

Grant of—C.°P. C. S. 52 Cl. (E)—Mortyage suit—Decree directing 

delivery of all documents in morigagec’s possession—No provision 
for payment of damages in event of non-delivery—E ffect--Mortga- 
gor’s remedy, 

In India, as in England, a mortgagor is entitled to compensation 
from his mortgagee for loss of title-deeds, He will-have a remedy by 
way of a separate suit for damages, or even under the mortgage decree 
where the latter contains provision for it, ; 

Where however, the preliminary and the final decrees in a mort- 
gage suit directed defendants to deliver up to plaintiff all documents in- 
their possession or power relating to the plaint property, but did not pro- 
vide an alternative relief viz., payment of damages in the event of non- 
delivery, held that the Court could not grant such alternative relief byway 
of execution. $ . 

Quacre whether the decree in the absence of specification of docu- 
ments to be delivered was not too indefinite for execution. Clause (E) of 
S. 51, C. P. C. cannot be taken as authorising a Court to read into a decige 
a supplementary or alternative relief which is not there. 

(Ayling O. C. J, and Odgers J.). Marath Sivaraman Nair y 
Seshu Pattar, 3 esas 
Executor—Barred debt—Power to renew—Renewal by two out of three 

executors appointed by will—F alidily—Condjtions—Probate and 
Administration Act S. 92—Construction, 

Under the law prior to the passing of the Probate and Administra- 
tion Act, an executor was competent to renew a barred debt of the deceased 
testator and the said Act has not superseded the previous law, 

In the absence of a direction to the contrary contajned in the will 
appointing executors two out of three executors are competent to act alone 
in the matter of such renewal. 

f The word “several” in S. 92 of the Probate and Administration 
Act does not mean “ possessing powers to act severally, ” A 

(Oldfield and Venkatasubba Rao JJ.). Alamuri Sitaramaswami 
v Venkata Ragavacharyulu, ji zaja 
Bx parte Decree—Setiing aside—Jurisdictjon—Limitation—Decree ex 

parte against one defendant confirmed on appeal by another—A ppli- 
cation io Appellate Court to sct aside ex-parte decree—Maintain- 
ability—Limitation Act, Art. 164. 

- An application to set aside a decree passed ex parte against A and 
confirmed in his presence on an appeal preferred by B another defendant 
does not lie in the Appellate Court but ought to be filed in the first Court. 

Where the decree of the first Court was passed on 8-2-1919 and the 
application to set it aside was made only in 1921, held further that the ap- 
plication was barred. - 


(Oldfield and Ramesam JJ.). Palaniappa Chetty v Subramania 
Chetty, aces 
Godavery Agency RulesRules II Cls. 2 and 3—Government Agent act- 

ing under—Suit against him in respect of acts done by him in that 
capacity—Maintainability, 

The Government Agen® Godavery District, when acting under 
clauses 2 and 3 of R. IM of the Godavery Agency Rules, acts as a Court 
and no suit lies against him for acts dene by him in that capacity. 

(Spencer and Ramesam JJ.). eVenkatramayya v Secretary of 
State for India. . , sae 
Guardians and Wards Act (VIII of 189 S. 31 (2)—Sale by guard- 

zan—Sanction for—F alidity—Condit as—E ffect—Suit by minor to 
set aside sale sacntioned under S. 3 {2)—Onus of proof—Quantum. 

Per Spencer J. :—Sanction of Corfft given under S. 31 of the Guard- 
ians and Wards Ac? will not cure inherent defects that may exist in a sale 
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Guardians and wang Act—contd. 


by a guardian. It is only prima facie evidence that the transaction was 
a good one and the minor may at any future time have it set aside on the 
ground, that ®t was fraifdulent or-improper, the burden of proof being in the 
first instance on the minor. 

Per Ramesam J :—The true rule as to the effect of the sanction is 
that it throws the onus on the minor to show that the alienation was im- 
properly made contrary to the usual rule requiring the purchaser to establish 
the validity of the alienation or that he acted with due care and caution 
after making such inquiry as an honest and prudent man would make, It 
is not necessary for the minor seeking: to impeach the transaction to make 
out fraud on the part of the purchaser. 

Per Spencer J :—Where the order. granting sanction for sale by a 
guardian did not recite the necessity for the sale but simply ran thus :— 
“Tn the circumstances the sale of 9 acres in full satisfaction of the mort: 
gage debt is sanctioned” /eld that the order did not comply with S. 31 (2) 
of the Act. e 

(Spencer and Ramesam JJ.). Venkataswami v Viranna. nee 
Hindu Law—A doplion—Orphan—Custom—D husars of Gurgaon District, 

Punjab. 

The adoption of an orphan is invalid under the Hindu Law. 
But amor: the Hindu Dhusars of the Gurgaon District, Punjab who are 
governed by customary law, a custom was held to be proved whereby the 
adoption of an orphan was valid. 

(Lord Atkinson, Lord Phillimore, Sir John Edge and S J. R. 
Robert Stout.) Ramkishore v Jainarayan. ees 


——Adoption—Senior and junior wives—Rights of—Adoption by junior 
wife during life-time of senior wife whew valid—Sapinda—A uthority by 
Adoption—V alidity—A uthority given in belief of alleged prior adoption by 
deceased—Alleged prior adoption subsequently found to be false—E fect. 

The senior widow has a preferential right to make an adoption. 
The mere fact that she was living apart from her husband for about 25 
years before his death does not make her incompetent to perform the act of 
adpotion, and thus cause the capacity to make an adoption to devolve upon 
the second wife. > 

When the senior wife has a preferential right of adpotion, the pro- 
per course for a junior wife, who wishes an adpotion to be made, would 
be to ask the senior wife to get the consent of the male Sapindas to perform 
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the adpotion, and to perform it herself. If she was unwilling to per- 


form it herself, it would then be soon enough to ask her to agree to the 
adpotion ceremoney being performed by the junior wife. 

Where a junior wife made an adoption after selling a notice to the 
senior wife expressing her intention of confirming an adoption alleged to 
have been made by her husband and asking for an expressjon of her vicws 
in respect of the permission alleged to have been given by the next rever- 
sioner to her (the junior wife) to adopt the particular boy, /eld that the 
senior wife was not given a chance to make an adoption and that, in the 
absence of any relinquishment by her of her prior right of adoption, the 
ad@ption made by the junior wife. 

Per Ramesam J: An authority to adopt given*by a Sapinda is not 
valid when it is given, not as being one necessary and proper in the cir- 
cumstances of the family, but in the belief of an alleged prior adoption by 
the husband which is subsequently found to be false. 

(Spencer and Ramesam JJ.). Muthuswami Naicken v Pulava- 
ratal. . 
—Adoption—Validily—Ward under Curt of Wards, Adoption by—Con- 

sent in writing of Court of Igards—Necessity—Ward over 18 but 
under 21 at the time—Regulagon V of 1804 S. 25—Indian Majcri- 
ties Act (IX of 1875)—S. 2—M@fect. ` 

An adoption made by a persoÑ who was at the time of the adop- 
tion over 18 but under 21 and a ward under the Court of Wards, is not 
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invalid for want of the previous consent in writing of the Court of Wards as 
required by S. 25 of Regulation V of 1804. 7 . . 

By virtue of S. 2 of the Indian Majority Act (ix of 1875), the | $ 
capacity minor is, as regards questions of marriage, adoption, ete., the same 
as if the said Act had not been passed. ; 

aSpencer and Ramesam JJ.). Arilanandamuthu v Ponnuswami, 129 
——Adoption—Widow's power—Maharatta School—Consent of Co-par- 

ceners of deceased husband unnecessary—A uthority to adopt—Direc- 
tion by husband—Second adoption—D eed—Construction—Partition-- 
Division in status. 

The law in the Maharatta Country of the Bombay Presidency and 
in Guzarat is that a Hindu widow, who is sole or joint to her husband’s 
estate, may adopt a son to her deceased husband, without authority from 
her husband, and without the consent of his kindred, or of the caste or the 
ruling authority, but that she cannot adopt where her husband has express- 
ly forbidden an adoption. 

(1868) 5 B. H. C. R. (A. C.) 181. approved. 

(1879) I. L. R. 6 Bom. 498 and (1879) I. L. R. 6 Bom. 505 dis- 
approved. - 

(1918) I. L. R. 43 Bom. 778 : 46 I. A. 97 followed. e 

A Hindu settled jn the Central Provinces but governed by the law 
applicable to the Maharattas of the Bombay Presidency where from he had 
migrated died in 1905 directing his wife to adopt his brother’s son in case 
she chose to, adopt at all. Soon after his death his widow adopted the 
boy named by him. . The natural father of the boy executed a deed of 
adoption, reciting inter alia that he and his deceased brother had both form- 
ed a joint family and that the adoptéd boy was “sole heir to half of the 
entire property on the authority of the deed of adoption and half the pro- 

` perty belongs to me.” The deed further provided that “my half 
share in the moveable and jmmoveable property may be kept as joint if 
you Chumpa Bhai (widow of the deceased) approved but if you do not -- 
approve, you may separate it and give it at any time you like.” The 
adopted son died in 1907 and in 1908 the widow again adopted the appel- 
lant without obtaining the consent of her deceased husband’s brother. On 
a question arising as to the validity of the adoption of the appellant. 

Held (1)that in the absence of any directjon by the hushand to his 
widow forbidding her to make an adoption if the boy named was not available 
or died, the widow had the right to make a second adoption ; (2) that the 
widow had the right to adopt the appellant without the consent of her de- 
ceased husband’s brother, even though he was joint in estate with the first 
adopted son ; (3) that as a matter of fact the deed of adoption evidenced 
a division in status between the first adopted son and his natural father. 

(1916) I. L. R. 43 Cal. 1031 : 43 I. A. r51 : 31 M. L. J. 455 and 
(1917) I. L. R. 39 All. 496 : 44. I. A. 159. 

33 M. L. J. 42 P. C. Referred to. and (4) that the adoption of 
the appellant was therefore legal and valid. 

(Viscount Haldane, Lord Atkinson and Sir John Edge.). Yadeo v 
Namdeo. ine 
——Alienation by widows-Necessity—Permanent lease—Fair rent—Alienee 

—Burden of proof—Purchase of land by the widow out of the 
savings from the income of husbana’s estate—Stridhanam or not, de- 
pends on the way of the roperty was dealt with—Appeals—A ppel- 
lants duly to show judgment appealed from is wrong. 

A person who deals with a Higdu widow having a limited estate 
is hound to establish facts which justify the transaction under which he 
claims. 
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The mere fact that the rent reserve) was a fair market rent, or the 
price obtained was a fair market price, cafinot alone andin itself be re- 
garded as sufficient. 

Property purchased by a widow cut of the accumulated savings 
from the jncome of®her husband’s property js an accretion to the -husband’s 
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estate, unless the widow is shown to have so dealt with it that it would 
gefnain her own. e > g 

9 Semble:—Whether a widow buying in for arrears of rent `` 
tenancy-rights in the husband’s estate can by her conduct make them her 
Stridhan. p 

In appeåls the burden of showing that the judgment appealed from 
is wrong Ijes upon the appellant. If all he can show is nicely balanced 
calculations which lead to equal possibilities of the judgment on either the 
one side or the other being right, he has not succeeded. 

(Lord Buckmaster, Lord Carson, Sir John Edge, Mr. Ameer Ali 
and Sir Lawrence Jenkins.). Nabakishore Mandal vw Upendra Kishore 
Mandal. 253 
—— Alienation by a widow—Reversioner’s suit—Portion of purchase ` 

money paid towards mortgages binding on the estate—Purchaser’s 
right to interest—Interest run concurrently with mesne srofits— 
Permanent improvements—Reasonable sum to be paid to person dis- 
possesseda—Law’s delay. 


Where a sale by a Hindu widow is set aside the person dispossess- 
ed is entitled to the sum paid out of the purchase money towards mortgages 
binding &h the estate, with interest. In the particular case such interest 
was, as the result of a prior order, directed to run concurrently with the 
mesne profits. When a purchaser from a Hiadu widow has effect im- 
provements of a permanent character as a result of which the income from 
the property had increased, the increased rent that is property attributable 
to the improvements can be properly set off against the mesne profits even 
though the person in possession at the time of the decree for possession is 
not the person who actually executed the improvements. 

Delay in administration of justice commented upon. 


(Lord Buckmaster, Sir John Edge, Mr. Ameer Ali, and Sir Law- 

rence Jenkins.). Raja Rai Bhagwat Dayal Singh v Ram Ratan Sahu. ... 243 
—Marriage—Dissolution among sudras—Desertion of wife by husband 
and subsequent separatjon—Effect—tllegitimate son of Sudra Inheri- 


tence—Right of—Connection of Parents adulterous—E fect. 

Before the illegitimate sons of a Sudra can succeed to his estate, 
they must show that the connection between their parents was not adulter- 
ous. 39 M. 136 (F. B.) followed. f 

Mere desertion by his wife by a Sudra and their separation for 
several years is not sufficjent to dissolve their marriage. 

(Kumaraswami Sastri and Odgers JJ.). Pachi Pillai v C. Gopala 
Pillai. tee 276 
—Mitakshara—Inheritance—Stepsister's stepson—IW hether an Mitakshara School 
of Hindu Law. - 

The stepson of a stepsister of the deceased is not his heir under the Mitak- 
shara School of Hindu Law. y 

The entire case law on the subject considered and discussed. 

(Spencer and Ramesam JJ.). Saminatha Chetty v Angammal. pea 
—*Partition—A ccount—Manager's liability for—Extent of—Direction to take 
“ account ”—Proper forum of—Manager—New trade or, business—Power to start 
—Adult co-parceners—Consent or acquiscence of —Necessity—tllegal transactions 
—Manager’s power to enter into—Family property utilised therein—Liability for 
—Deidication to charity—IV riting—Necessity, © ; 

When an account has to be taken with a view to make a partition of joint 
family properties, the account is merely an enquiry into the existing assets. _ The 
head of the family cannot in general begcalled upon to defend the propriety of 
‘his past transactions of the family except in cases of fraud, misappropriation or 
gross reckless waste. Being the ac@unting party, the manager has to file an 
account as to the properties availab& for partition but the other members are 
not bound to accept his statement as what the properties consist of, and the 
enquiry directed by the Court should beWonducted in the manner usually adopted 
to discover what in fact the property consists of and not wh the marager says 
it is In such a case jt js open to the other members of the family to surcharge 
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the accounts and to show that items of expenditure said $o have been incurred 
were not, as a matter of fact incurred, or were not incur¥ed to the extent men- 
tioned in the accounts, or that more properties are available for partition. The 
mere fact that regular books were kept would not, in the absence ¿of evidence 
to show that the accounts produced are false in any particular, render theemana® 
ger accountable, especially in a case where the most serious charge made” as 
regards the suppression of account books, making of false entries therein, and 
misappropriation of jewels, have not been made out. £ 

Whatever may be the right of third persons dealing with the family as 
between the members of the family jnter se a new trade or business commenced 
by one of the members, even though he is the managing member, without consult- 
ing the adult co-parceners would not bind them in the absence of evidence of ac- 
quiscence. 

The immunity of a manager to account for his past transactions does not 
entitle him to enter into illegal transactions and use joint family properties for 
the purpose. It will be gross misconduct sufficient to entitle the other co-parce- 
ners to require the managing member to bear the loss incurred in such transac- 
tions and to put back any money that he may have taken out of the family for 
such transactions. - 

Where the income of a portion of a jojnt family property was dedicated to 
a choultry by the manager with the consent of the other members, held that that 
portion was not joint family property liable for partition. The dedicgtion need 
not necessarily be by means of a deed. 


Where a manager of a joint family ia made to account for monies expended 
by him there is no general rule that he should pay interest on the sum which he 
has to make good. Each-case must be dealt with in the circumstances pecu- 
liar to it. 

(Spencer and Kuma. wami Sastri JJ.) Tadi Bulli Tammireddi v Tadi 
Bulli Gangireddi. ae he 570 


Succession—Convert to Christianity—Succession Act (X of 1865) S. 2—Par 
danashin Lady—Relinguishment of estate—Burden of proof. 


After the passing of the Indian Succession Act, 1865 a person ceasing to be 
a Hindu in religion cannot elect to continue to be bound by the Hindu Law in 
the matter of succession. Consequently, succession to the estate of a Hindu con- 
vert to Christianity is now governed solely by the Sucession Act. 


Where a pardanashin lady is alleged to have parted with her entire pro- 
perty under a deed of gift, the strongest and most satisfactory proof ought to be 
given by the person who claims under the gift, that the transaction was a real 
and bona fide one and fully understood by the lady. 


39 I. A. 156 Referred to. (1863) 9 M. I. A. 165 distinguished. 

(Lord Shaw, Lord Phillimore and Ameer Ali.). Kamawati v Dighijai 
Singh. i TP 87 
——Successton—Rights of daughters son and daughter's sons’s son—Partition— 
Unilateral declaration, 

On the death of a Hindu dying intestate leaving a daughter’s son and a 
daughter’s son’s son, the former succeeds to the estate to the exclusion of the 
latter. 


(1902) I. L. R. 25 M. 678, 12 M. L. J. 299 (PC); (1903) I. L. R. 2° M. 
382 referred to, e 

To constitute a severance in status, a declaration of intention by a member 
of a joint Hindu famjly must be absolutely unequivocal. 

(1912) I. L. R. 35 All. 81% 24 M. L. J. 345. (1917) 33 M. L. J. 746 ref. to. 


(Napier and Odge?s, JJ.). Krishnaswami Pattar v Sreenivasa Pattar. 124 
Widow—Mortgage of her husban®s property—Suit by mortgagee against her 
to enforce the morigage—Compromise “of suit by conveying the property to the 
mortgagee—Suit by reversioner to recover We property—Burden of proof of bind- 
ing nature of the mortgage and compromiẸ decree. 

Where a Hinda widow who inherit§ her husband’s properties executed a 
mortgage of some of them and when thgf/mortgagee sued to enforce the mortgage 
entered into a compromise by which she conveyed the properties to the mortgagee, 
in a subsequent suit by the reversioner to recover the ePToperties, the burden of 
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proving that the ie SA deed and the compromise are binding on the rever- 
sioner lies in the aliences. i 

. In an action against the widow on a contract made by her a compromise by 
evhich, she fakes over? the stands on no different footing from a conveyance by 
her of the property. - TE 

1911) I. L. R. 35 M. 560, (1919) 10 L. W. 594, (1910) I. L. R. 38 Cal. 
639, : ya k. 8 All, ea Per Mahomed J. followed. (1916) 31 M. L. J. 87, 
(1921) M. W N. 312 distinguished. 

(Schwabe K. C., C J, Coutts Trotter and Kumaraswami Sastrj JJ.). 

NallaTirupathiraje v Nandikolla Venkayya. wee 392 
—Wiil—Construction—WVidow constituted owner—“ Malik ”—“ Whatever pro- 
perly remains” to daughters—Trust—Uncertainty of subject matter, 

A Hindu governed by Mayukha Law, executed a will by which he consti- 
tuted his wife as owner and directed that “ whatever property there may remain 
after her death, my wife shall leave the said property to my two daughters in such 
manner as she may like.” 

Held, if words were used in a will conferring absolute ownership upon the 
wife, the wife enjoyed the rights of ownership without their being conferred by 
express and additional terms, unless the circumstances or the context were suf- 
cient to show that such absolute ownership was not intended. ; 

(1907) L. R. 35 L A. 17:18 M. L. J. 7: 30 All. 84 followed. 

Held also, that there was no trust created in favour of the daughters as the 
subject matter on which the trust is to operate is too uncertajn to enable the 
Court to give it administration. 

Harwood v West Sim. and St. 387 referred to. à 

(Lord Buckmaster, Lord Atkinson, Lord Carson and Sir John Edge.). 
Bhaidas Shivdas v Bai Gulab. bean 3385 
Will—Devise to widow—Construction— Full proprietary rights”—Estate 
taken by the widow—Alicnation-Validily—O ficial translation questioned—Proce- 
dure. 

«æA Hindu governed by the Mithila School of Hindu Law made a will by 
which he directed that, after hig death his widows shall be heirs to all his im- 
moveable properties and shall, have in every way, full power and all proprie- 
tary rights over all the moveable and immoveable properties. 

Held, that the widows took an absolute estate with full powers of aliena- 
tion. 


Decesions on the question up to date discussed. 

Procedure where official translation of Vernacular document is questioned 
pointed out. en 

(Lord Buckmaster, Lord Garson, Sir John Edge and Sir Lawrence Jenkins), 

Musst, Sasiman Ghowdhurain v Shih Narayan Chowdhury. tee 493 
Insolvency—Vesting order—Subsequent decree against insolvent éstablishing 
vendor's lien over properly vested in Official Recejver—Sale in cxecution—Valt- 
dity—Purchaser’s rights—O ficial Receiver not made party to decree or execu- 
tion proceedings—E ffect—Execution—Purchaser from Oficial Receiver—Right of. 





*The appellant sold a house to K on 12-6-14. For the unpaid portion of the 


_ purchase-money he instjtuted a suit against K on 22-3-46 and obtained a decree 


on 11-7-16 establishing his vendor’s lien over the house. Meanwhile K had 
applied on 19-11-15 to be adjudicated insolvent ;, an adjudication was made on 
29-2-16, and on 15-7-16 his property was vested in the Official Receiver, The 
Official Recejver sold the house to the respondent on 17-8-26. The appellant exe- 
cuted his decree and purchased the hous himself on 22-12-16. ‘The receiver 
was not made a party to the decree in apellant’s favour and to the subsequent 
execution proceedings. In a suit byghe appellant for the recovery of the house 
from the Respondent, eld that the essen appellant's favour was a nullity 
as also the sale held in execution th&reof, and that Respondent’s title was not 
affected thereby. : 


(Sadasiva Aiyar and Spencer JJ.) subramanta Aiyar veS. V. Ramakrishna 
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Interest Javard of—Equitable damages—Unauthorized collection of rent 
by the defendant—Suit for such rent collected and interep thereon—Power of 
court to award interest in cases not covered by the IntéresN Act. 


Where the rst defendant took a lease under a zemindar to the end of a 
certain fasli but collected the rents from tyots for later fashis also tHt zemind&re 
is entitled to claim not merely the rents so collected but also the interest thereon 
by way of equitable damages, although the award of such interest may not pro- 
perly be made under the Interest Act. : . 

In an action for money had and received to the plaintifs use the courts 
in this country, which are both courts of equity and common law, have power to 
award interest to the plaintiff on the monies received by the defendant. 

(Oldfield and Krishnan JJ.). Arunachalam Chettiar v Raja Rajeswara 
Sethupathi, i , `~ oa 74 
Land Acquisition Act Ss, 3, 9, 28 and 25 Claim by a widow before the ac- 
quiring Officer—IVhether reversioners can claim a larger amount before the 
judge—Object and policy of S. 25 of the Act— Applicant” in the Section, mean- 
ing of. : 

Where a Hindu Widow claimed a certain amount for lands sought to be 
acquired before the Acquiring Officer, her husband’s reversioners are not after a 
surrender of an estate by her precluded by S. 25 (1) of the Lanl Acquisition 
Act from claiming a higher amount and the District Judge can in a proper case 
award a larger amount than that. claimed by the widow. = 


Although a Hindu widow represents her deceased husband’s estate for 
certain purposes and has limjted powers of disposal over it, the reversioners are 
siot her legal representatives nor are they bound by her acts, on any princi- 
. ple of estoppel. 


: The word “ applicant” in S. 25 is used to describe the person who puts in 
a written application under $ 18 for having his objection to the collector’s award 
referred for determination by a Civil Court. He is not necessarily identical 
with the person who makes a claim after notice under S. 9. All that S. 18 re- 
quires is that he should be a person interested as defined in S. 3 and who 
has not accepted the award. 


S. 25 of the Land Acquisition Act is designed with the purpose of hold- 
ing claimants to their own bargains and of preventing demands being increased 
at every stage from the Colléctor to the High Court. 

Under S. 25 claimants are estopped from getting more from the Judge 
than what they claimed before the Collector and on the same principle their 
legal representatives would equally be bound. 

(Spencer and Kumaraswami Sastri JJ.). Gattineni Peda Gopayya v The 
Deputy Collector of Tenali. 298 
Lease of land of a religious endowment——R ent Note—Construction—Perma- 
nent tenure—Shebail’s powers—Long lapse of time—Presumption of validity, 

A lease of 514 ‘acres of land was evidenced by a rent note of 1824, 
which provided for a payment of Rs. 40 a year as rent and if the rent was not 
paid, the lessee should be at liberty to remove the structures which he may have 
placed upon the property. ‘The lessee sublet the property in 1872, 1883 and 
1900 and the lessors never raised any objection. 

Held, that it was a permanent lease which could only be termjnatedgby 
non-payment of rent. : 

The disability ofa shebait to make a permanent grant is not absolute. 

` Where a long time has lapsed after the grant, it must be presumed to have been 
made in circumstances which would validate the grant beyond the life of the 
grantor. g zA : 
g (1882) L.R. I. A. 33:3 Cal. 664 approved. 

Decree of the High Court afr®ned. ; 

. (Lord Buckmaster, Lord Athin®%n, Lord Carson, Mr. Ameer Ali and Sir 
Lawrence Jenkins). Bawa Magniram Sitrgm v Kasturbhai Manibhai.... 501 
Limitation Act, Ss, 6, 8, 9 and Art, 144 Biverse possession against—Limitation 
—Suit by legal representative—Widow’s es#ite—Reversioners when barred. 

Under the provisions of the Indigt Limitation Act lunacy would not by it- 
self prevent limitatipn from running ag4inst a lunatic. Where a person enter- 
ing into possession of a lunatic’s property was in no fiduciary relationship to 
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the lunatic but enter@l into possession for his own benefit and in assertion of 4 
title hostile to the lui¥atic, limjtation wouid begin to run from the date when he 
so took possession though the lunatic would be entitled to sue for recovery of the 
foperty wéthin 3 yeags from the date when his disability ceases. If he dies 
a Jun&tic leaving his widow as legal representatives, then she could sue within 
three years of his death, If the widow fails to sue within the said period for 
recovery of the property the reversioners to the estate of the lunatic would also be 
.barred and they’cannot reckon limitation from the death of the widow. 
(Kumaraswami Sastri and Devadoss JJ.). Kalidindi Setarmaraju v Ve- 
gesana Subbaraju. - 262 
—S8, 10—Applicahility of—Construction trusts—Benami purchase—Liability to 
account—Limitation—Trusts Act, Ss. 5, 6, 7, and 95. 

To create a valid trust of immoveable property in favour'of a private indivi- 
dual the provisions of Ss. 5 and 6 of the Trusts Act must be strictly complied 
with. A minor cannot create a valid trust. 

S. 10 of the Limitation Act is limited in its operation to “ express trusts” and 
has no application to the case of a construction trust or an obligation in the nature 
of a trust falling under Chapter IK of the Trusts Act. Where lands-are pur- 
chased with plaintiff's money in the name of the defendant with a recital in the 
sale deed that the purchase was on behalf of the plaintiff, the defendant is only 
a constructive trustee for the plaintiff and his liability arises under S. 95 of the 
Trust Att. S. 10 of the Limitation Act does not apply to a suit for accounts 
by the plaintiff against the defendant. - 


(Krishnan and Odgers JJ.). Krishna Pattar v Lakshmi ... 119 
—S5. 19—Acknowledgment—IV hat amounts to—Admission in a plaint that a 


hypothecation deed was execuied—IV hether an acknowledgment of liability there- 
under, 


The defendants mentioned in a plaint in a former suit that they executed 
on a certain date a hypothecation document for Rs. 200, in favour of the plaintiff,- 
under circumstances in which it was immaterial whether the hypothecation deed 
was discharged or not prior to that date. In a suit by the plaintiff on the hypo- 
thecations bond, /eld, that the statement in the plaint was not an acknowledg- 
ment of a subsisting liability under S. 19 of the Limitation Act. 


An admission of past liability unaccompanied by an allegation of discharge 
cannot in all cases be interpreted as an admission of subsisting liability, 

(1906) L. R. 331. A. 165: 33 Cal. 1047: 16 M. L. J. 300: (1908) 5 M. L. 
T. 71 Dissented. 

(1921) 41 M. L. J. 217 Referred to. 

(Ayling and Venkatasubba Rao JJ.).  Kandaswami Reddi v, Sup- 
pammal. z.. 268 


—Arts, 62, 89, 109, 120 and 127—Hindu Law—Division in status—Collection 
of debts and profits of immoveable properties by one member—Suit by another 
for account of the same and for his share—Article of the Limitation Act applic- 
able—Partition—Award of—Jyestabhagam—Legality of —Provision for subsequent 
marriages. i 


Three brothers had been members of an undivided joint Hindu family. In 
1995 they separated and appointed arbitrators to divide the ancestral properties. 
Bare division was complete disputes arose and the properties remaining un- 
divided were left in the hands of different members Gf the family as tenants-in- 
common until in 1917 this suit was brought for partition and for account. 
Moneys were received from debtors in respect,of debts which were owned in 
common and rents and profits partly in money and partly in kind were received 
in respect of the lands thus held in common. ‘The defendants set up limitation 
in the suit for account and for paymen® of the shares of the plaintiff. 


Held by the Full Bench that Art. %2 of the Limitation Act does not apply 
to such a suit in respect of the mogeys collected by the defendant. A suit for 
money had and received does not É by one tenant in common against another 
who has received more than his share. The only appropriate action would be 
one for an account in which the tenagt in common who collected the money 
would be entitled ‘to all just expenses such as the expense@incurred by him in 
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If the tenant in common who coilected did so under b express or implied 
agency for all the tenants in common, the proper ArticleTapplicable would be 
article 89 of the Limitation Act. ` 

In the absence of such agency the only article applicable is art. er20 of tHe o 
Limittation Act and the time would begin to run when the right to sue Grises 
i. e., when there is a demand and refusal for an account or when there is an 
ouster. 

The cause of action does not come into being until there is ‘something done 
which shows that the person who got the money into his possession is holding 
it adversely to the plaintiff. : 


Art. 109 of the Limitation Act does not apply in respect of the profits of ° 


the immoveable properties in the case because a receipt of-profits by one of 
several- tenants in common is not wrongful. 

Art. 127 of the Limitation Act does not apply to the case as regards the 
money and the profits received because that article applies only to a suit for `a 
share of property which is a property of a joint family at the date of suit and 
is in terms inapplicable to property which by reason of a division prior to suit 
has ceased to be the property of a joint family and is held by the members of 
the family as tenants in common. 

The entire case-law on the applicability of art, 62 to suits of this nature 
discussed and commented on. - 

Per Devadoss J.:—The principle deducible from the decisions is :—“ PF A col- 
lects what belongs to B knowing that it belongs to B, he is absolutely liable to 
B for the ‘amount collected without deduction for expenses, charges, etc, and 
loss by theft cannot be pleaded in bar of B’s claim. A has no duty to collect 
B’s money and being a volunteer cannot claim an account. Where. A and B 
are jointly entitled to a specific sum if A collects the whole without being B’s 


- agent implied or express, there is a presumption that he does so for B’s use and” 


art. 62 would apply. Where A and B.are entitled to several outstandings and 
A collects some and B collects the others before they are allowed to A or B, 


neither A nor B can be said to collect for the others use and a suit for account 


is the proper form of action : art. 62 would not apply.” 

Per Sir John Wallis C. J. and Oldfield J. —The award of Jyeshtabagam is 
not authorised by Hindu Law as administered in this Presidency, 

(1920) 39 M. L. J. 382 and (1918) 8 L. W. 400 followed. 

The rule of Hindu Law authorising the making of provision at partition. 
for subsequent marriages appliés only to the brothers who are parties to the divi- 
sion and does not extend to persons who are not in the same degree of relation- 


' ship as those who have been married at the family expense, 


(1914) I.L. R. 38 Mad. 556, (1917) I. L. R. 40 Mad. 632, (1906) I. L. R. 
31 Bom. 54 referred to. 

(Schwabe Ki., C. J., Ayling, Coutts Trotter, Kumaraswami Sastri and Deva- 
doss JJ.). Yerukola v Yerukola, ... BOT” 
—Art, 120—Cause of action—Declaratry suit—Refusal to enter name ofappli- 
cant in revenue register—Successive orders—Starting point of limitations. 

Where the cause of action for a suit for declaration of fitle is the refusal of 
the Revenue authorities to enter the plaintiff’s name in the revenue register, the 
starting point of limitation under article 120 of the Limitation Act is the date 
of the order of refusal by the Revenue authority. -A subsequent application for 
the same relief and a subsequent order of refusal by the Revenue authority ddes 
not give a fresh cause of ection for the suit. . 

(1906) 1r Cal. W. N. 186, (1908) I. L. R. 31 All. 9 relied on. 

(1915) 22 Cal. L. J. 283: (1914) I. L. R. 36 All. 492, (1912) I. L. R. 36 


Mad. 383; 22 M. L. J. 108, (1814). I. L. R. 41 Cal. 244 (P. C) distinguished: 


(Kumaraswami Sastyi and 'Devadoss JJ.) Chaihu v Neelakandhan, 457 
— Arts, 127, 144Sale of joint famila properlies—Possession by stranger pur- 
chaser—Suit to recover properties—Suit geverned by art. 144 and not by art. 127 
—Kuowledge of exclusion froin properties, ndi necessary to be proved. 

The plaintiff's undivided uncle and ander uncle's son sold in 1898 certain 
properties of the joint family to the first defendant. Some of the properties 
sold were leased to the vendors, but in 190: they relinquished the same. In 
1902 some of the lands sold were in the Alltivation of the vendors. After 1902 
the properties were Aways in the possession of the purchaser, the first defendant, 
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In a suit by the plafntiff to recover possession of the properties from the first 
defendant, held, thatthe suit was governed by art. 144 of the Limitation Act 
and not by art. 127; and adverse possession commenced to run at least from the 
year 1902, gvhen the yendors ceased to cultivate the properties they had alienated. 
. Wnder art. 144 it is not necessary for the defendant to prove the exact date, 
when the plaintiff became aware that he had been excluded from the right to 
share in the joint family properties. A 

23 Bom. 137, 37 Bom. 84 followed. Observations in 25 I. C. 573 doubted. 

(Spencer and Ramesam JJ.). Linga Munisami Reddi v P. S. Govitidaswami 
Naicken. . 364 

Art, 132—Simple mortgage—Suit to enforce—Limitation—Starting . point— 
. Property subject to prior usufructuary mortgage in favour of third party—Cove- 
nant by mortgagor to redeem—No postponement of cause of action—M ortgage— 
Consideration for—Proof—Quantum—Mortgage more than 30 years old—Re- 
ceiver—Suit against—Leave of appointing Court—Absence of—E ffect—Leave 
subsequent to suit sufficient—Heirs substituted for Receiver—Leave not necessary. 

Defendants 1 and 2 first usufructuarily mortgaged items 1 t» 8 to plaintiff in 
1879. Then in the years between 1880 and 1883 they executed usufructuary 
mortgages under Exhibits I to V in favour of Srinadhu Appadu of items 9 to 16 
the total sum due under the said five mortgages being Rs. 3,200. In January 
1886 defendants 1 and 2 executed a simple mortgage under Ex. A for Rs. 4,000 
in favow of plaintiff in respect of items 1 to 16 Ex. A was to the following © 
effect :—“ We shall discharge the principal and interest of these documents on 
the security of items 1 to 8” (referred to above) “ usufructuarily mortgaged under 
the document of 1879 ahd also on items 9 to 16” (referred to above) “ usufruct- 
uarily mortgaged to Srinadhu Appadu” under Ex. I to V “the second set, 
namely items 9 to 16 to be security after discharging the debt due to Srinadhw 
Appadu and we shall pay up the hypothecation debt on the securities above set 
out and get back this hypothecation bond.” In 1915 defendants 3 and 4 
in whom the equity of redemption in items 9 to 16 was vested paid Rs. 3,200 to 
the usufructuary mortgagee, Srinadhu Appadhu, and redemmed the usufructuary 
mortgages of 1880 to 1883 (Ex. I to V). In avsuiton Ex A 
brought by plaintiff in 1918 for sale of items 1 to 16 held that the cause of action 
arose in 1886 itself, and, as there were no acknowledgments of indebtedness after 
1890, the suit was barred under Art. 132 of the Limitation Act. 

The provision in Ex. A about Srinadhu Appadu’s usufructuary mortgages 
which occurs in the portion which describes the second set of properties, items 9 
to 16 given as additional security was intended to embody merely the undertaking 
given by the mortgagors to discharge those usufructuary mortgage deeds Ex. I 
to V so as to make the properties better security and not to postpone the date 
from which the cause of action for the plaintiff’s enforcement of his right to re- 
cover money under Ex. A was to arise. 

The passing of consideration for a mortgage deed which is more than 30 years 
old and which was never questioned till the suit thereon was brought should be 
taken as proved even if the direct evidence is not as strong as might be naturally 
expected in respect of a recent transaction. 

Failure to obtain the sanctionofthe appointing court for suing a Receiver 
can be effectively cured by obtaining the same during the course of the litigation 
where the Receiver was substituted by the heirs of the person for whose estate the 
Réciver had been appointed held the objection that the suit against the Receiver 
was without leave of the appointing court was no longer available. 

(Sadasiva Aiyar and Spencer JJ.). .Jagana Sanyasiah v Atchanna Naidu.339 
——Art 142—Successive trespassers—Rightful owner, out of possession for over 
twelve years—No single trespasser in adverse. possession for over twelve years— 
Suit to recover property by rightful owner, barred. : 

Where a number of independent tregpassers are confinuously and successively 
in possession of immoveable property fog over twelve years, the rightful owner is 
thereafter barred from suing to recover the property although not even one of the 
trespasser has been in adverse poss@sion of the property for over twelve years. 

` (Kumaraswami Sastri and De®adoss, JJ.) Ramayya v Kotamma L 319 
.—— Art. 144—Religious Office—Lands attached to—Suit for recovery of—Dis- 
missal ofice holder, continuing in possesion of lands—Suit for recovery of lands 
by the holder appointed in his place or his successor— Whether cach successor gets 
a new right of suit, | 
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Limitation Act—conid, 7 5 
Where a defendant was the holder of a religous office ib which certain lands 

were attached and he was dismissed from the office on 5-9-9895, but he continued 
in possession of the lands although another person was appointed to the office, a 
` suit brought in 1912 by the person so appointed, to recover possession gf the lands 
is ‘barred under art. 144. of the Limitation Act. ° s 


e 
(1914) I. L. R. 42 Cal. 244 distinguished. 
(1920) 38 M, L. J. 320 followed. 


It makes no difference for the purpose of limitation that the person who . 


` brings the suit is not the person so appointed to the office, but his successor. Each 


successor does not get a fresh right of suit for the lands when the succession opens & 


out to him. A a22 
(1920) I, L. R. 44 Mad. 131 distinguished. 
(1921) 14 L. W. 376 followed. - 3 
(Sir William Ayling O. C. J. and Odgers J) Kuppuswamy Mudaliar v. 
- Samia Pillai. 


I 
— Art, 182—Explanation I—Joint decree—Execution—A pplication by one of the 
parties for delivery to him of his share—If saves limitation as regards others. 


A partition decree passed under the Code of Civil Procedure, 1882, awarded 

to plaintiff and each of the 5 defendants, one sharein the suit progerty, that 
share to be ascertained. On plaintiff's application the six shares, info which 
‘the. property was to be divided, were ascertained : but no allotment or delivery 
was made except of one share to plaintiff. Later 4th defendant applied for 
and obtained an order for delivery to him of his share on an application filed by 
him on 9-4-1912; ' On another application filed by the 3rd defendant on 
9-12-1913 to obtain hisshare, /eld that the decree was a joint decree within the 
meaning of Explanation I of Art. 182 of the Limitation Act, and that the appli- 
cation was in time, having been filed within 3 years from the 4th defendants 
application of 9-4-12. _ a : 
(Oldfield and Ramesam, JJ). Ramaswami Aiyengar v Narayana 
Aiyengar. _ i r i wae 
— Art, 182 (5)—Step-in-aid of execution—Nature of application—Pendency of 
execution application necessary—Objection to entering up satisfaction of decree— 
Plaint in a suit under S. 53 of the T. P. Act—IV hether step-in-aid, 

Art. 182 (5) of the Limitation Act ,in so far as it relates to “ step-in-aid of 
execution,” contemplates an application which is not an initial application for 
execution but is an application to take some step to advance an execution pro- 
ceeding which is already pending, e. g., an application to bring to sale properties 
already under attachment. a 

(1889) I. L. R. 16 Cal. 757; (1890) J. L. R. 17 Cal. 268 ; (1896) I. L. R. 
23 Cal. 690 followed. pe 


Observations of Ramesam J. in {1921) 41 M. L. J. 374 dissented from. 


A “counter statemént” filed by the decree-holder in answer to an appli- 
cation by the judgement-debtor to enter satisfaction of the decree ‘alleged to have 
` been discharged by him, is not a “ step-in-aid of execution when there had been 
no petition for execution pending at the time. Nor could the time, during 
which the- application for entering up satisfaction was pending be: deductedein 
counting the period of Lignitation against the -decree-holder as the pendency of 
that application in no way prevented the decree-holder from executing his decree. 

(1916) I. L. R. 43 Cal. 660: 30 M. L. J. 529 (P. C.) 

(1919) I. L. R. 43 Mad. 18: 38 M. L. J. (F. B.) distinguished. 

The plaint in a sujt by the decree-holder under-8. 53 ‘of the Transfer of 
Property Act to set aside 'a deed of setglement by the judgment-debtor does not 
operate as a “ step-in-aid” of execution especially when the properties sought to 
be attached in execution are different from those which formed the subject-matter 


of the suit,” - - - ` 
- (Ayling and Venkatasubba Rao J J)K&ippuswami Chettiar v. Rajagopala 
Aiyar. ee 303- 
Madras City Municipal Act of 1920—$eledule IV Rule and Proviso thereto 
—Life Assurance COupany— Gross Income” for purpose of transaction—Mean- 
e 
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Madras City Municipal Act—conid, . A 
ing—Onus on Compdny under the Proviso—Proof—Quantifm—Rule 17 - of Sche- 
dule IV of the Actg-Reference to High Court under—Scope of—Abstract ques- 
lions of law if can t referred. , 
. On a referenc under R. 17, Sch., IV of the Madras City Municipal Act of 
1919, by the Court 6f Small Causes, Madras, the High Court is not bound to 
give a decision on the questions involved in the suit other than the question re- 
ferred for its decision, and even with regard to the latter, it must decline to 
answer any of them, if a decision of the same is not necessary for the determina- 
tion of the case before it. 

Held, that the Sun Life Assurance Company had discharged the onus that 
lay upon it under the proviso to R. 7 of Sch. IV of the Madras City Municipal 
Act of 1919 by showing that its income could not have exceeded Rs. 25,000 in 
the year immediately preceding the year of transaction, and that the circumstance 
that the Company had not been able to state precisely what its actual gross in- 
come was would not disentitle to the benefit conferred under the said proviso. 

(Ayling and Venkatasubba Rao JJ.). The Sun Life Assurance Company of 
Canada v The Corporation of Madras. ... 283 
Madras District Municipalities Act V of 1920—-Ss. 249, 338 (b) and 365 pro- 
viso—Notification issued in July 1920 purporting to be under the Act before the 
new Act came into force—Validity of—Conviction under Penal Statute—Sirict 
construction of—W hether notification can be supported as a rule” “ by-law” or 
a “regulation” under proviso to S. 365—“ Wholesale” in Schedule (V) to the 
Act, mBaning of. 


The accused was convicted and sentenced for the offence of storing and 
selling grain whole-sale within the Cannanore Municipal limits without the li- 
cense of the Municipal Chairman under Ss. 249 and 338 (b) of the Madras Dis- 
trict Municipalities Act V of 1920 contrary to a notification issued in July 1920 
by the Municipal Council constituted under the repealed Act of 1884 purporting 
to act under S. 249 of the new District Municipalities Act V of 1920 some 
214 months bfore the new Act was put in force. On revision by the accused 
held that the notification was not a valid one under the new Act because the 
Council purported to act before the new Act came into force and the notification 
was therefore invalid and consequently accused was not guilty of the offences, un- 
der the new Act. The fact that the petitioner was in no way prejudiced is 
immaterial when the questions arise in connection with the application of a penal 
provision as a strict construction of the law is required in such a case. 

The notification cannot be supported as a “rule”, “ by-law” or “regulation” 
under the proviso to S. 365 of the new Act as the conditions requisite for that 
purpose are not satisfied. 

A trader who stores bags and sells grain by the bulk without breaking the 
bags is a whole-sale dealer within the meaning of Schedule 5 of the Madras 
Act V of 1920. : a 


(Oldfield and Krishnan, JJ.) Sesha Prabhu In re. wa 49 
Madras Estates Land Act Ss. 8 Sub-s. (x) and 185 Proviso—Ryoti land—Mort- 
gage to third party and then relinquishment to landlord—Validity of relinquish- 
ment—Contitions—Effect on mortgage—Ryoti land—Conversion into private land 
Models of—Relinquishment or abandonment by tenant if one of—“ Once ryoti 
always ryoti”—Exceptions to rule. 

A tenant holding ryoti land in an Estate’ mortgaged it to a third party in 
1% 4 and then relinquished it in 1897. The relinquishment was not by means 
of a writing in the presence of witnesses as providedefor in the proviso to S. 12 
of the Rent Recovery Act, but was accepted by the Zemindar and acted on by 
him and by the tenant and his co-parceners. From 1897 to 1905 the land was 
cultivated by persons to whom it was leased byethe Zemindar as Kamatam, and 
in 1905 by the Zemindar himself as private land. In 1906, the mortgagee under 
the mortgage of 1894 brought a suit thereon, impleading only the tenant as a 
party defendant, and, in execution of ghe decree therein, the mortgagor’s inte- 
rest was sold in 1909, and purchased by a person who subsequently sold it to 
plaintiff, In a suit brought in 19% by the plaintiff against the Zemindar- (rst 
defendant) for possession of the land purchased, /eld, (1) that there was a valid . 
relinquishment in 1897; and (2) that on relinquishment the Kudivaram right 
did not vest in the landlord jn such aqnanner as necessarily to convert the land 
jnto a private land, ° 


4 . 
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Held further by-Sadasiva Aiyar, J. 'The mortgage of 4894 subsisted in fav- 
our of the mortgagee after the date of and notwithstanding ghe relinguishment in 
1897. 

On relinquishment, the Kudivaram in the abandonment holding became Vest- 
ed in the landholder for some legal purposes till he inducted © new tendnt into the 
land. .The Zemindar was the only person competent to represent the kudivaram 
interest in the mortgage suit, and as he was not made a party thereto, the decree 
therein and the sale in execution thereof were not binding either op the land or on 
the Zemindar, and neither plaintiffs vendor nor plaintiff obtaind any title to 
kudivaram right by the purchase at the execution sale. which would entitle plain- 
tiff to maintain the suit, i ` 

Land proved to have once been ryoti can never be treated afterwards as 
having (by any dealings of by the Zamindar or by the tenant or by both) been 
converted into Kamatam land except in the single case mentioned in the proviso 
to S- 115 of the Estates Land Act, namely, except where the landholder has by 
his own servants or by hired labour with his own or hired stock cultivated the 
land as private land for 12 years immediately before the commencement of the 


Act. 


Held further by Napier J. On relinquishment the Kudivaram right in the 
land was in abeyance until it came into existence again by admission of a new 
ryot, and continued in abeyarice as Jong as the landlord did and could in accord- 
ance with law, treat the land as private land. 

The view of Seshagiri Aiyar J. that, except in the case specified inthe pro- 
viso to S. 185, no land can after the passing of the Estates Land Act ever have 
been converted into private land because of the retrospective Operation of S. 8 
Sub-s. (1) dissented from. l 

In view of the circumstances that in 1897, eleven years prior to the passing 
of the Act, the land was let as Kamatam land and continued to be so let until 
1905 when the landlord took it under personal cultivation that thereafter and up 
to and even at the date of the plaintiff’s suit it was cultivated by the landlord 
himself, and that the same was surrounded by the kamatam lands of the Zamin- 
dar, it was too late to contend successfully that the land was not the private 
land of the Zamindar, whatever might have been the result if the mortgagee 
had brought his suit on his mortgage against his surrender. The landlord not 
have been a party to the mortgage suit was not bound by the decree and being 
himself in possession of his Kamatam lands could not be ejected. 

Quaere as to the effect on the mortgage right if the land ever became ryoti 
again, i 

(Sadasiwa Aiyar and Napeir JJ.). Sri Rajah Venkataramiah Appa Rao 
Bahadur v Lakshminarayana. ... 161 





Land Act—Purchaser obtaining possession—Prior purchaser in execution of a 
mortgage decree against ryot—Suit by former to recover possession from latter— 
Whether latter can plead invalidity of the rent sale under S. 53—Policy of the 
Estate Land Act. 


The plaintiff purchased and got possession of the suit lands from one who 
brought them in a rent sale under the Estates Land Act in 1914. He sued the 
defendants for possession and mesne profits: The defendants claimed the lands 
by virtue of a Court auction purchase in 1911 in execution of a mortgage-decge 
against the original ryot byt they had not taken steps to obtain a transfer of the 
tenancy in their favour under S. 146 of the Madras Estates Land Act. On a 
plea by the deferplants that the rent sale was invalid under S. 53 of the Madras 
Estates Land'Act as no patta and muchilika had been exchanged and no perma- 
nent patta was in force, #eld that it is not open to the defendant to raise this 
plea. s e f 

The occasion for raising such a contention was by way of suit under S. 112 
of the Act within the period prescribed therefor. 

S. 189 of the Madras Estates Land AJ bars the jurisdiction of the Civil 
Court to entertain such a plea in a suit in the Civil Court. 

For this purpose it makes no difference that the defendants were not default- 
ers within the meaning of S. 112 and for@his reason could not sue under pa-t A, 


item 12 of the schedule and S. 112 of the Act. 
e 


Ss, 53, 146, 189 and Schedule Part A item 12—Remt sale under the Estates 


*e 
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The policy of ghe Estates Land Act clearly is (1) to compel any person who 
has acquired an interest in ryoti tenancy to follow the procedure laid down in 


oo 146 if he wishes to be treated as a ryot and (2) to have all disputes as to 


progeduit in rent Sales enquired into by the Revenue Courts. 

2 To allow a person who has not taken action under S. 146 to ignore a rent 
sale at the time it is held and subsequently to dispute its validity in a civil suit 
is to run counter to both these principles and S, 189 does not allow such a course. 

(Sir William -lyling O. C. J. and Odgers J.). Irulappan Servai v Veerap- 
pan. - ... H13 
Madras Salt Act (IV of 1889) S, 11—Licensee—Transfer of interest by way of 
morigage—Recognition by Commissioner. f 

S. 11 of the Madras Salt Act is ngt confined in its operation to absolute 
transfers of the entire interest of the licensee but applies to transfers by way of 
mortgage. Consequently a mortgage of a salt pan without leave of the Com- 
missioner is of no effect against him. f 

(Kumaraswami Sastri and Devadoss JJ.). Gujju Nagamma v Secretary of 
State for India. aes ... 518 
Malabar Law—Trust—Uralars—Melcharth given by majority without consulting 
one of the uralars—Falidity—That uralar having interest in trust property— 
Effect, 

All the Uralars of a trust are, as a general rule, entitled to be consulted 
betore any act is done in the management of the trust property. 

One of several uralars is, notwithstanding his interest in the trust property, 
entitled to be consulted in the management thereof, and a melcharth given by 
the majority of the uralars without consulting him does not bind the trust and 
cannot be enforced. 

(Oldfield and Ramesam JJ.). Chandu v Kuttil Rayiru. we 280 
Mirasi Village—Blacksmith’s inam—Kudivaram right in—Owenrship of—Pre- 
sumption—Specific Relief Act S. 42—Declaration—Discretion of Gourt—Persons 
not parlies to suit in which declaration is sought and who might never have any 
interest therein—Declaration in favour of. g 

These is no presumption that any land in a Chingleput village not in the 
possession of mirasdars is held under them and that the mirasdars are entitled 
to the Kudivaram of all lands, whether or not in their possession. 

Plaintiffs (representatives of the pattadars and mirasdars of a village) sued 
for a declaration that the sale of the plaint land( alleged to be blacksmith’s une 
enfranchised inam) to the 3rd defendant by defendants 1 and 2 inamdars (until 
shortly before suit, when they were removed from service by the plaintiffs) 
was void and to recover possession’ of the land from the 3rd defendant. The 
decree for possession was refused because defendants were found to own the Kudi- 
varam of the land. Held that the grant of a declaration under S. 42 Specific 
Relief Act being discretionary, the Court ought not, in view of the fact that 
plaintiffs had not appointed others in the place of defendants 1 and 2 and might 
in fact never appoint anybody else to use its discretion to make the declaration. 

(Oldfield and Odgers JJ.). P. Ellappa Naidu v Boologachary. ... 359 
Minor—Deerve against gross negligence of guardian ad litem—Decree whether 
tan be set aside—Morlgage of minors property—Mortyage not binding on the 
minors as ‘being for necessary or beneficial purpose-*Plea of not binding charac- 
jer nol raised—Decree whether can be set aside—Gross negligence of guardian— 
I hat amounts to. ~ 

A mortgage was executed of the properties of certain minors by their mother 
as guardian for the purpose of meeting domestic expenses and to provide money 
for carrying on a trade on their behalf, the trade not being an ancestral trade. 
In a suit on the mortgage the minprs were represented by the head clerk of the 
Court as guardian and the guardian allowed an ex parte decree to be passed 
against the minors, In a suit by the minors to set aside the ex parte decree on 
the ground of the gross negligence of the guardian in not setting up the non- 
binding character of the mortgage /e/d, that the minors were entitled to a decree 
on the ground of the ggoss negligence of the guardian in the former suit, 


28 


Minor—contd. ‘ 

A minor is not bound by a decree passed against him jp a suit where his 

guardian showed gross negligence such as not setting up a good defence of 
which he must have been aware. 


š . e. : 
Fraud and collusion are not only the grounds on which 2 decree againstethe 
. 


minor can be set aside. 

What will amounts to a gross negligence considered. 

(Spencer and Ramesam JJ.).Chanduru Punnayyah v Rangam Viranna. 429 
Mortgage—Redemption—Right of—Question as to—Onus of proof—Malabar 
Law— Necrozhikka Otti”—Kanom—Redeemability of. 

The onus of proving that a mortgage is irredcemable lies on the party set- 
ting up that plea. . ; 

The tenure “ Neerozhiska Otti” kanom held not to be irredeemable. 

(Krishnan and Ramesam J J) Ryru Nambier v. Kappali Kanara Kurup, 350 
Mortgage for a term—Redemption—Right to redeem in certain event excluded 
contract—Statutory right—Transfer of Properiy Act, S. 60 and 98—Delay and 
wrong Procedure—Costs of appeal. 


A mortgage for a term provided that, 7f the debt was not repaid at the end - 


of term, the mortgagee was entitled to enter into possession of the mortgaged pro- 
perty and continue in such possession for another period during which the right 
of the mortgagor to redeem was excluded. The debt not having beeg paid 


at the end of the terms, the mortgagee instituted a suit for possession. The - 


mortgagor resisted the suit in all the Courts unsuccessfully and then brought a 
suit for redemption. 

Held that the mortgagor had, under S. 60 of the Transfer of Property Act, 
a statutory right to redeem at the end of the term ,even if the mortgage was one 
in which by S. 98 the rights of the parties were to be determined by the contract 
between them. - SA 

Successful appellant deprived costs on the ground of delatoriness and wrong 
procedure. : . 

Decree of the Court of the Judicial Commissioner reversed. 

(Lord Buckmaster, Sir John Edge, Mr. Ameer Ali and Sir Lawrence Jenkins) 

Mahammad Sher Khan v Raja Seth Swami Dayal. 584 
Mortgagor and Mortgagee—Adverse possession—Decree of court to the effect 
that the relationship of mortgagor and morigagee never existed between the 
parties—Possession of morigagee subsequent to nature of. 
Í A decision of Court which in effect says that the relations of mortgagor and 
mortgagee never existed between two persons renders the subsequent possession of 
the mortgageė adverse to the mortgagor. 2 

(Ayling O. C. J. and Odgers J) Omayurupagam Muit v. Sivasooria chee 


Penal Gode—S, 480—Essentials-of offence of theft—Property lefi in complainant's ` 


possession under bond in form No. 15 A of Appendix E and O. 41 R. 3. G. P. C. 
—Property secured in accused’s shop—Forcible taking possession of by accused if 
a offence of theft—Property adjudged to be accused’s in claim proceeding— 
Effect. 

Where articles attached by the complainant in execution of a money decree 
and left in his possession under a bond in form No. 15 A of Appendix E to O. MA 
R. 3 C. P. C. were, in claim proceedings, subsequently adjudged to the accused, 
and he, instead of taking delivery thereof through Court, broke open the 
locks of the shop in which they were kept and took forcible possession of them 
in complainant’s absence, /eld, tft, as the accused only took his own property 
secured in his own shop and did not intend to cause wrongful loss to complaint 
or wrongful gain to himself he could notebe convicted’ of theft. 

(Phillips J.). Lakshminarayana Chetiar In re. - ... 490 
Practice—Criminal Case—Sessions  Trial-Accused—Gosha Lady—Personal 
attendance—Power to dispense with—Cr. P. C., Ss. 205 353. 

A Sessions Judge has, under the Code of Criminal Procedure, power to dis- 
pense with the personal attendance of thg accused and to permit her to appear 
by pleader, during th® Sessions trial. - 

In view of the habits and customs of the country and the social sigma that 
attaches to Gosha ladies breaking purda, it will be in the interests of justice 
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Practice—contd. 6 ; +! pe 
that thev should not be compelled to appear in public at least until they aré 
convicted. 6 i i 
(Kumaraswami Sastri J.). Kandamani Devi In re... c 837 
| Presideney Towns dusolvency Act (III of 1909) S. 7—Powers of Insolvency 
Gouti—Questions affecting title to property of insoluent—Jurisdiction to determine 
—Ejfect of the decision of the Insolvency Court. 

A Hindu father sold some joint family property for discharging his debts 
and at the same time mortgaged other property of the family to the purchaser 
as security against any loss which he (the purchaser) might sustain in case the 
vendor’s sons, who were then minors, chose to impeach the sale. The father 
was subsequently adjudicated an insolvent and the Official Assignee in whom 
the properties of the insolvent vested applied to the Court for a direction that 
the properties mortgage be does free of the incumbrance on the ground that 
the sale by the father was binding on the sons and the security was unnecessary. 
Held (1) that the Insolvency Court had power, under S. 7 of the Presidency 
Towns Insolvency, Act, to inquire into and adjudicate on the validity and bind- 
ing character of the sale as against the minor sons of the vendor; (2) that 
the decision of the Insolvency Court to the effect that the sale was valid and 
binding would operate as res judicata in any subsequent litigation by the sons 
against the purchaser ; and (3) that on the finding as to the validity of the sale, 
the mortgaged properties could be sold by the Official Assignee free of the in- 
cumbrdice and the proceeds of the sale distributed among the creditors of the 
insolvent. 

(1872) 8 Ch. A. 83, 86 Relied on. : 

(Schwabe C. J. and Odgers J.) Doraiappa Iyer v Official Assignee of 
Madras. sate sen Las in zi ... ddl 
——S8, 52 (2) (¢)—“ Goods” meaning of-—IV hether intangible property, like 
equity of redemption “goods” within thé meaning of S. 52 (2) (c): 

The equity of redemption in moveable properties left in the pledgor of those 
properties is not “ goods” within the meaning of S. 52 (2) (c) of the Presidency 
Towns Insolvency Act. 

The expression “ goods” in S. 52 (2) (c) save in the case of debts due to 

Pposnirune in the course of trade or business, does not include all those incorporated 
rights which are not visible or tangible or capable of manual delivery or of 
actual enjoyment in possession in its ordinary sense and which, if denied, can 
be enforced only by action or suit. 

(1886) 11 A. C. 426 at page 443 followed. : 

A trader pledged certain bales to A and gave a second charge on the same 
in favour of B. On the insolvency of the pledger the second charge in favour 
of B is not “ goods” in the possession order or disposition’ of the insolvent within 
the meaning of S. 52 (2) (c) of the Presidency Towns Insolvency Act. ya 

(Ayling O. C. J. and Odgers J.). Oficial Assignee v Velliappa Chetty. 155 

- Provincial Insolvency Act (III of 1907) $. 16(2) (a) and 8, 20 Cl, (å)—Suit 
by Oficial Receiver without the leave of the Insolvency Court—Absence of leave, 
Whether defence to the suit—The expression “ as hereinafter provided in S. 162 
(a) qualifies the word— Receiver.” 3 

Where an Official Receiver appointed under the Provincial Insolvency Act 
III of 1907 instituted a suit without the leave of the Insolvency Court, it is not a 
velid defence to the suit, that such leave has not been obtained. 

Lee v Sangster followed. > 

The obtaining of leave is a matter between the Rtceiver andthe Court whose 
officer he is and the want of leave cannot be relied on by defendants in a suit. 
The official Receiver in India’s case prosecute the suit at his own risk in the 
matter of costs and cannot charge them on the Insolvent’s estate if he loses, 

The expression “as hereinafter provided” in S. 16 (2) (a) of the Provin- 
cial Insolvency Act qualifies the word receiver” and does not qualify the word 
“vest” in the same sub-section. > j 

(Spencer and Ramesam JJ.). PThe Oficial Receiver of Coimbatore District 
v Kanga. - : 53 
—-(V of 1920) —Ss 4, 5 and 56—Jnsolvency Court—Jurisdiction—Purchaser 
of insolvent’s property from Official Ragciver—Right to apply for order for deli- 
wery of possession of purchased property—Residence by thir® party—Old and new 
Acts compared. ° : Be is 


4d i . 


Provincial Insolvency Act—conid. a 

Under Ss. 4, 5 and 56 of the Provincial Insolvency Act.V of 1920 a purcha- 
ser from the Official Receiver has the right to apply to the KA asolvency Court for 
an order for delivery of possession of the property purchased by him as against 
a third party who resists him in obtaining possession. . . ae 

Clause (3) of S. 56 of the Act is not limited to the case of an application bẹ 
the Receiver. 

Difference between the powers of the Court under the old Act III of 1907 
and under the new Act pointed out. = 

(Ayling and Venkatasubba Rao JJ.). Ramaswamy Chettiar v Ramaswami 
Atyangar. ie: ae San ai ... 185 
—S. 51 (1)—Exception—A pplicability—C. P. C. of 1908—S. 73—Rateable 
distribution—Order for—Effcct—Ownersip of amount after date of order. 

There is nothing in the wording of S. 51 of the Provincial Insolvency Act 
of 1920 to support the view that, where rateable distribution has been ordered 
under S: 73 C. P. C., the exception to S. 51 (1) of the Provincial Insolvency Act 
only applies to the amount credited in favour of the attaching, decree-holder and 
not to the amounts rateably -distributed to the other decree-holders under the sec- 
tion. 

From the time of an order of rateable distribution the money must be treated 
as belonging, not to the judgment-debtor, but to the decree-holder in whose favour 
the order was passed. rat 3 

(Ayling O. C. J. and Odgers J.). The Oficial Receiver of Tanjor®y Ven- 
kalarama lyer. SA en WA stp ... 9361 
Provincial Small Cause Courts Act S, 17 (1), Proviso—Ex parte small cause 
decrce—A pplication. to set-aside—Deposit of decree amount—Delay in making— 
Courts power to excuse delay—Limitation Act S. 5—A pplicability. 

An application to set aside an exparte decree passed in a small cause 
was made within the 30 days allowed for the purpose. Owing to a mistake of 
the pleader’s gumasta there was a deficiency in the amount deposited under the 
proviso‘to S. 17 (1) of the Provincial Small Cause Courts Act along with the peti- 
tion, and the deficiency was made good, but after the time of 30 days allowed. Held : 
that S. 5 of the Limitation Act applied to the case, and that under that section 
the court had power to excuse the delay in making the deposit. 

(Oldfield and Venkatasubba Rao JJ.). Sudalaimuthu Kudumban v Andi 
Reddiar. eee 5 T. ... 484 
Public Trust—Dedicalion—Formalities necessary—Executory trusi—Fnforceabi- 
lity of—Intention to create a trusi—Deed—Construction. 

Tough the formalities required by Ss. 5 and 6 on the Indian Trusts Act are 
not necessary in the case of a public trust, yet, to constitute a public charitable 
trust there must be a defnite and imperative declaration of trust by the donor 
who must also have parted with his rights in the property for the benefit of the 


beneficiaries, A mere intention to dedicate in future does not constitute a public 


trust. : 
The Jaw relating to the enforceability of executory trusts has no application 
to charitable trusts where the beneficiaries are mere volunteers. 


Held, on a construction of the deed in the case, that there was no completed 
trust or dedication to charity capable of being enforced by a Court of Law. 

(Oldfield and Krishnan JJ.). Venkatachalapathy Aiyer w China Muna 
Chakrapani Aiyar. fess ae hs at .. 298 
Railways Act—Shori deliwry—Sutt for damages—Nolice to Railway Adminis- 
tration—Validity condition—Notice to -lyent—Notice to District Traffic Supcrin- 
tendent if and when sufficient. 

Where, in a suit for damages against the South Indian Railway Co., for 
short delivery of goods, y appeared that notice of the loss was not given to the 
Agent in India of the company as reqwired by S. 77 read with S. 140 of the 
Railways Act, that notice was given to tke District Traffic Superintendent, Can- 
nanore within six months, but that there was no proof either that the Agent was 
aware of the notice within the prescribed peñod, or that the power of the Agent 
to receive notices under S. 140 had been delegated to the District Traffic Super- 
intendant or that the Railway Company had, by its rules or course of conduct held 
out tc the public that notices might be A to such an officer instead of the Agent, 
held that the suit w& rightly dismissed for failure to notify the plaintiff's claim 
within 6 months as reguired by S. 77 read with S. 140 of the Railways Act, 
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Railways Act—conij. 

Fer Kumaraswami Sastri, J —Where a subordinate Official sends on the 

notice to the Agent gr inform him of its contents within 6 months, there is sub- 
stantial compliance with the requirements of the Act. 
a - There is nothing in the Act which prevents the Railway Administration or 
its Agent or Managtr from eputing an officer to receive the notice required by 
Ss. 77 and 140, Whether a particular officer is authorised by the Agent 
to receive such notices on his behalf is a question of fact to be determined 
in each case, Agency may be proved either by direct evidence 
of authority or by a course of conduct which in the omission of the court would 
justify the inference that the subordinate Official was authorised by the Agent to 
1eceive notice on his behalf. 

The word “ may” does not mean “ must." 

(Ayling O. C. J. Kumaraswami Sastri and Odgers JJ ) Mahadeva liyar v. 
The South Indian Railway Company. 202 
—— Ss, 42 (2), 47 (1) and 109 (1)—Reservation of a compariment for Euro 
perans and Anglo-Indians—Leygality of—“ another passenger” in S. 109 (1) mean- 
ing vf—Such a reservation whether showing undue preference within the meaning 
of S. 42 (2)—Object of the rule making power under S. 47 (1)—Traffic working 
orders, scope and binding nature of Traffic Working Order Rule 172 (a). 

It is lawful for a Railway Company to reserve a compartment by its train 
for the use of Europeans and Anglo-Indians only. 

The accused entered and persisted in remaining in a third class compartment 
to which a card had been attached purporting, over the initials of the senior 
ticket examiner, to reserve it for Europeans and Anglo-Indians, Meld per the 
Ofciating Chief Justice and Oldfield, and Krishnan JJ. dissenting that the accused 
had committed an offence punishable under S. 109 (1) of the Indian Railways 
Act. 

Per The Officiating Chiet, Justice and Oldfield J. :—The term ‘Passenger’ 
in the expression ‘ another passenger’ in S. 109 (1) is not restricted to a person 
who actually enters a Railway carriage for the purpose of travelling but also 
includes possible passengers who may join at any later station. 

The object and the result of making rules under S. 47 (1) of the Act 
with the sanction of the Governor in Council are only to make their breach an 
offence punishable by the Courts. 

The Traffic Working Orders are not general rules published under S. 47 of 
Act. They are not available to the public and in no way resemble a power of 
attorney from which the Station-master’s authority is derived ; they form merely 
n domestic code which every organisation must formulate for the guidance of its 
employees. 

The reservation of accomodation for Anglo-Indians or any class of passen- - 
gers is not an undue or unreasonable preference in favour of a particular des- 
cription of traffic within the meaning of S. 42 (2) of the Act. 

Per The Officiating Chief Justice :—There is nothing in any of the rules of 
the Traffic Working Orders to indicate that a compartment can only be legally 
reserved by a label or notice and initialled by the Station-master. ‘The direc- 
tion in rule 172 (1) to the effect that a Station-master should label the carriage 
or compartment does not imply that he must do so with his own hands or sign 
the label. 

Per Krishnan J.—The third class compartment in the case was not reserved 
fA Europeans and Anglo-Indians, as the label that was in the carriage door was 
not the usually printed label signed or initialled bw the Station-master under 
rule 172 (a) of the Trafic Working Orders. ‘The Station-master has to observe 
the formalities required by the rules before he can properly reserve a compart- 
ment as his authority to do so ig given to him bf the Railway administration sub- 
ject to the rules. P 

The expression “ Traffic” in S. 42 (2) is not restricted to conveyance of 
animals and goods and the fixing of cherges therefor. 

(-lyling O. C. J.). Komaran aid Gowvindasami In re... e -e 21 
Registration—Registered agreement between co-sharers in village lo transfer 
their shares in certain event—Agreement signed only by the transferee but present- 


ed for registration by one of the transfers—Uuregistered letter from Transferors 
evidencing acceptance of terns of agement and admitting the happening of 
the event—Ad missibility—Registration Act XVI of 1908, SÈ 17, 49—Estoppel— 


Attestation of deed—Ingian Evidence Act I of 1872, S. 115. 
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Railways Act—conid. ` 

Attestation of deed by itself does not estop any person from denying any- 
thing except that he has witnessed the execution of the deed. ẹ Knowledge of con- 
tents of the deed ought not to be inferred from the mere fact of the attestation 
though an attestation may take place in circumstances which would shov that the 
witness did in fact know of the contents of the deed. ens 
Banga Chandra Dhur Biswas v Jagat Kishore Chowdhuri referred to. 

The appellant and his two unceles were co-sharers in certain villages, of 
which the Appellant was the registered proprietor. A deed of settlement signed 
by the Appellant and addressed his two uncles provided that the Appellant was 
to manage the villages taking salary and paying the 
expenses, that, if there was a loss the uncles should 
make good the amount in respect of their shares on demand and that, in case 
of default, the uncles should lose their shares in the villages. This deed-was 
presented for registration by one of the uncles and duly registered. In the 
year following- there was loss in respect of one of the villages. On a demand 
by the Appellant, the uncles wrote a letter to him that he was liable for the 
profit or loss accrued or accruing, that they were not to take shares and pay the 
loss and that he might manage as he liked. Subsequently the uncles transferred 
their shares in the village in question by deed which the Appellant attested as 
a witness. ze 

Held (1) that, although the deed of settlement was only signed by the Ap- 
pellant the arrangement made under it was a perfectly valid one, as it wagaccept- 
ed by the uncles and acted upon by the Appellant, (2) that the subsequent let- 
ter did not require registration as it was not an instrument of transfer .but was 
only a piece of evidence showing that the uncles accepted that the terms in the 
earlier deed of setllement and admitted that the condition upon which the first 
agreement was to operate had in fact arisen, and (3) that the Appellant was 
not estopped in denying of his knowledge of the contents of the document he 
attested. ' ja j 

{Lord Buckmaster, Lord Carson, Sir John Edge, and Sir Lawrence Jenkins). 
Pandurang Krishuaji v Markandeya Tukaram. ... £36 
Religious Endowment—Inam granted for religious services—IVhether service 
_ holder should strictly account for the disposal of profits—Maintenance of service- 

holder—Division of inam lands when and whether permissible. 

Where an inam is granted for the performance of religious services, it is 
not necessary that the service holder should strictly account for his disposal of 
the produce of the lands attached to the charitable object. The lands are granted 
for his maintenance and the maintenance of his heirs subject to the condition of 
his keping up the religious foundation and performing the services regularly. 

` There is nothing objectionable in the lands being temporarily divided among 
the holders of the office as the joint trustees if the division is for the better conve- 
nience in the performance, of their duties. 

(Spencer and Ramesam JJ.y. Kahamad Hussain Saheb v Mahammad Abdul 
Rahim. ; ... 272 
School-master and pupil—Power of corporal punishment over’ the pupil for 
breach of school discipline—Limits of—Necessity of Court's scrutiny in each case 
—Two smacks inflicted by the principal on a pupil’s check for breach of school 
discipline—Legality and justification of—Rule 59 A of the Madras Educational 
Rules whether exhaustive. ea 

The principal of a College inflicted two smacks with his hand on the pla- 
tiff a pupil in the College hom the Principal found to be guilty of a breach of 
school-discipline, in that the plaintiff was shaking a reversible desk which was in a 
rickety condition. The smacks caused no injury requiring medical attention ‘or 
even which made plaintiff cry oufor disabled him from going home at once. In a 
suit by the plaintiff to rerover damages to the extent of Rs. 5,250, the first Court 
awarded Rs. 150 as damages and half te costs to the plaintiff. On appeal by 
the defendant the High Court held that the punishment inflicted by the Principal 
on the plaintiff was within the right possesged by a school master on his pupil 
„and was justified by the circumstances of the case. i 

The master as the delegate of the parent may for the purpose of correction 
inflict on a pupil moderate and reasonable corporal punishment. 

2 F. and F. 20294 F. and F. 656, (1987) IV Times L, R. 623, (1908) 1 K.B, 
160 followed, ji É 
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School-master and Supil—conid. i 

Care is necessary in the application of this general principle in this country 
in which this deleged authority has to be exercised by persons so dissimilar in 
status as a pial schoolmaster and the Principal of a College. The Courts will 
fasist on 2 close rwing of the severity of the chastisement inflicted and its justi- 
fecation in every case. : 

Rule 59 A of the Madras Educational Rules is not exhaustive of the powers 
of corporal punishment possessed by a school master over the pupils, 

(Oldfield and Venkatasubba Rao JJ.). Sankunni_v Venkataramani. 460 
Service Tenure—Alienability—Swastivachakam service—Grant in inam subject 
to land granted—Sale of—Out and out sale of life interest of inamdar—Lcase 
WA YA by him during period of his enjoyment—Validity—Contract Act S. 23 
Sub. S. (h). 

An inam was granted by a Zamindar to the ancestor of the petitioner on 
terms that he should do Swastivachakam service in a temple and that he and 
his family should enjoy the inam. so long as they did the service and the grant 
was confirmed by the Inam Commissioner “to be continued so long as the service 
was performed.” Held that the grant was one burdened with the performance 
of a service of a public nature and that the land granted could not be attached 
and sold in execution of a decree obtained against the petitioner. The sale of 
such property is opposed to the nature of the interest affected and is also contrary 
to public policy within the meaning of Sub. S. (4) of S. 23 of the Contract Act. 

ObMer. An out and out sale of such property for the period of the life of the 
inamdar is also invalid. 

(Schwabe, C. J., Goutts Trotter and Kumaraswami Sastri, JJ). Neti 
Anjaneyalu v Sri Venugopal Rice Mill Co. Ltd. .-. 477 
Simple mortgage for a term—Option to sue for interest alonc—Suit for interest 
along after the expiry of the lerm—Second suit for principal and further interest-- 
Order 2 rule 2, Code of Civil Procedure (V of 1908). 

If a mortgageeé to whom a cause of action to realise the whole mortgage se- 
curity, has accrued exercises the option given to him by the document and sues 
for interest alone ,he must be deemed to have rélinquished his claim for further 
relief ,under O. 2; R. 2 of the Code of Civil Procedure and a second suit for 
principal and further interest is not maintainable. 

15 J, A. 156, 12 I. A, 116 ; 21 B. 267 referred to. 

(Lord Buckmaster, Lord Carson, Sir John Edge, Mr. Ammer Ali and Sir 
Lawrence Jenkins.). Muhammad Hafiz v. Miraza Muhammad Zakaria. 248 
Succession Act (X of 1865) S. 331—Rurma Laws Act (XIII of 1898) S. 13— 
Hindus—Community derived from intermarriages between Hindus and Burmese 
—Kalais of Burma—Law applicable. 

If a Hindu migrates to Burma and marries a Burmese woman, that in itself 
may be necessarily deprive him of his Hindu status in the eye of the law. But 
if he has descendants who have been born and have always lived in Burma, and 
who have intermarried with its people, then, even though they may form a com- 
munity of their own which inherits many traces of Hindu usage, if the usages 
and religion are of a character widely divergent from Hinduism, the community 
cannot be regarded as Hindu. 


In the case of an individual born a Hindu, mere deviation from orthodoxy 
not amounting to a clear renunciation of his religion does not deprive him of 
h® status as a Hindu. In the case of a community derived from Hindus, the 
test is whether there has been a community of the Hindu character, If a sect 
though originally of Hindu origin has lived for a long time at a distance from 
Hindu centres, where the surrounding are Burman and Buddhist and the mode 
of life is different from that of the Hindu comnsunities in India proper, popularly 
known as such, it is easier tó determine it as being outside Hinduism that it is 
in the case of an isolated individual who has merely lapsed into unorthodox 
practices. Few influences can be more potent in producing new communities of 
this separate kind than the combined operation of migration, intermarriage and 
new occupations, When these influences have operated for a sufficiently long 
time a different community, with its peculiar religion and usages may well 
result and may be outside Hinduism in the proper meaning of the word. 

‘The people in Burma known as K@Jais, descendants from Hindus who mar- 
ried Burmese woman, are not Hindu within S. 13 of the Berma Laws Act or S. 
331 of the Succession Act 1865. Consequently succession to the estate of a de. 
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Succession Act—contd, . ‘ 
ceased Kalai is governed by the provisions of the Succession, Act and not by the 
Hindu or Buddhist Law. 
~ (1903) I. L, R. 31 Cal, 11: 30 I A 249; (1909) ILR 33 Mad. 342 ref, 
to. A P eX e 8 
Chit. 
Transfer of Property Act Ss, 54, 118 and 123—Transfer of. immoveable pro- 
perty of the value of more than one hundred rupees by a husband to wife for 
future maintenance—I hether should be in writing— Price” in S. 54, meaning 
of—Whether provision for future maintenance by a husband to wife, not illegal 
under Hindu Law. 

A transfer of land of the value of more than hundred rupees by a husband to 
his wife to be enjoyed by the latter during her life-time in discharge of her claim 
to future maintenance can be made without writing, j 

“Price” in section 54 of the Transfer of Property Act means money, Such 
money need not necessarily be handed over in current void at the time but in- 
cludes money which might be already due or might be payable in the future, 

The definition of price in the commentaries on the Transfer of Property Act 
by Shephard and Brown at page 175 approved. 

Observations as to the meaning of the term “price” in I, L. R. 37 Mad. 423 
dissented from. e 

Per Kumaraswamy Sastri J: A provision for the future maintenance of his 
wife by a husband is not illegal under the Hindu Law. .. 

(Schwabe, C. J., Coutts Trotter and Kumaraswami Sastri, JJ..) Madam 
Pillat v Badrakali Ammal. .... 410 
——8.55, SUb-S, (2) (g) (2)—Property sold free from encumbrances—Purcha- 
ser’s right to refund of monies paid by him towards previous encuinbrences. 

A purchaser of immoveable property is entitled to a refund of all monies paid 
by him either for redemption of the mortgages existing on the property purchased 
by him at the date of such purchase or for purchase of the property on sales under 
such mortgages or to prevent such sales. 

Case in which the successful Appellants are deprived of cost as they have 
failed to place before the High Court the section of the Transfer of Property Act 
which entitled them to relief claimed. . 

(Lord Buckmaster, Lord Atkinson, Mr. Ameer Ali and Lawrence Jenkins) 


(Viscount Haldane, Lord Atkinson and Lord Phillimore.) Ma Yait v Mauny 
ae 193 


Nathu Khan v. Thakur Burtonath Singh 444. 


Trist—Co-trustees—Suit in ejectment—Omission to implead some of the trustees 


as parties—Effect of—Non joinder—Objcctions as to—Procedure—C, P. Code. S._ 


99 and O. 1 R. 9. 

The general rule is that if several persons have a joint right of action all 
must join in suing. If any of them will not come in as plaintiff’s they must be 
added as defendants. ` Co-trustees are subject to the above rule. (1906) 5 
C. L. J. 527, (1910) I. L. R. 34} M. 406 : 20 M. L. J. 951 (1881) I. L. R. 8 Cal. 
42. (1915) I. L. R. 39 Mad. 456 : 28 M. L. J. 571 Referred to. 

Where some of several trustees of a temple brought a suit for possession of 
its endowments without impleading their co-trustees and obtained `a decree, the 
High Court on appeal, instead of dismissing the suit, remanded the case to the 
lower Court for addition of the other trustees as parties and for trial of the suit, 
nn payment by the plaintiffs of all costs incurred till then. . 

Per Ramesam J. :—Obfections as to non-joinder should be taken at the earliest 
opportunity and if so taken fall under two heads :— 

(1) If it is absolutely necessary to have the absent party, he ought to be add- 
ed unless the plaintiff réfuses to add him when the suit should be dismissed. 
If the trial Court errontously proceeds with the suit, without following either 
of these courses, the objection can be repeated on appeal and the appellate court 
may dispose of it in one of the two way? aforesaid. : 

(2) If it is not a case of imperative n&cessity but only a matter of conveni- 
ence or expediency either, the, absent party may be added or the suit may be tried 
without him. In such a case the objection if repeated in appeal may be dealt 
with similarly. e 

(Spencer and Ramesam JJ.) Shanmuga Moopanar v Subbayya Mosta 
„ tar, e 33 


“ee 
er 
' 


>. o i 35 


Trustees and persons th a respective capacity—contd. AE 
Trustees or persons holding property in a representative capacity cannot de- 
legate their powers bya general or special power of attorney. 
A permanent leage granted by such donee of power is not valid. 
e ° Jf a proper cafhas not been established for the admission of secondary evi- 
dence $f contents of a written document has not been produced, it is not per- 
missible to go to other evidence for the purpose of indicating what the contents 
of the written document may prove to be if once it were examined. 
g Decree of both the Indian Courts reversed, 
(Lord Buckmaster, Lord Carson, Sir John Edge, Si 
e nerji v. Sitanathdas 
' $ * United Provinces Court of Wards Act (IV of 1912)—Ss, 8, 11, and 12—Dis- 
qualified proprietor-—Mortyage decree against Court of Wards—Estate from 
superintendence—Liability of proprietor, i 
After the passing of a preliminary decree in a mortgage suit, the Local 
Government of the United Provinces declared the mortgagor a disqualified pro- 
prietor and the Court of Wards assumed superintendence of the estate under the 
U. P. Court of Wards Act, The mortgagee obtained an order absolute against 
_ > the Court of Wards during but soon afterwards the estate was discharged from 
superintendence by the Local Government apparently on the ground that the cir- 
cumstances did not justify the declaration that the mortgagor was disqualified 
to manage his own property. The mortgagor resisted execution of the mort- 
gage decr#e on the ground that the order absolute was not binding on him. Held 
that in the absence of proof that the proceedings of the Court of Wards were a 
nullity, the mortgagor was bound by the order absolute passed against the Court 
of Wards as representing the estate and that the mortgaged properties were ` 
liable to be sold in execution. 
(Viscount Haldane, Lord Atkinson and Sir John Edye.). Narindra Bahadur 
Singh v The Oudh Commercial Bank, Ltd. ess 58 
intment of—Title to property bequeathed—Mortgage by 
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Wil—Executor—A p pot 
legatee of his interest in property before estate has been completely administered— 
Suit and decree on morigage against legatee—Executor—Suit by for declaration 

of invalidity of mortgage and decree and for injunction restraining sale of pro- 
perty in execution—Maintainability—Conditions. 

One of the legatees under a will mortgaged his interest in the properties be- 
queathed by it while some of them still remained in the possession of the executrix 
and her administration of the -deceased’s estate not been completed. ‘The mort- 
gagee sued on the mortgage and obtained the decree against the legatee. Ina 
suit by the executrix against the mortgage decree-holder for a declaration that 

~ »<-the-properties~-belonged-tothe plaintiff and were not liable to be sold in execu- 
tion of the defendant’s decree and for an injunction restraining the defendant 

, from bringing them to sale, held that plaintiff was not entitled to any declara- 
tion until the defendant had done something that would prejudicially affect, 

her title or the title of any one claiming through her and that, there being no . 

7 allegation even that plaintiff’s possession or the possession of any one claiming’ |: 
through her had been interfered with in any way, it was not advisable to granj/a ig 
declaration or injunction in plaintiff's favour. 

_ It cannot be regarded as a cloud upon the plaintiffs title that defenda 
treated one of the legatees under the will as having some interest in the y 
devised under the will. P 
Spencer and Ramesam JJ.) Soundarathammal v Narayanaswami: 
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